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EJECTMENT. 


L  Of  the  Nature  of  the  Action  of  Ejectment. 

An  ejectment  is  a  possessory  action  (1),  wherein  the  title 
.to  lands  and  tenements  may  be  tried,  and  the  possession  re- 
covered in  all  cases  where  the  party  claiming  title  has  a  right 
of  entry  ;  whether  such  title  be  to  an  estate  in  fee,  fee  tail, 
for  life,  or  for  years.    From  this  description  it  should  seem, 
that  in  strictness,  this  action  could  be  maintained  for  the  re- 
covery of  that  species  of  property  only,  whereon  an  entry 
can  be  made.    But  it  will  be  found,  that  in  a  few  instapoes, 
which  will  be  more  particularly  mentioned  hereafter,  this  ac- 
tion has  been  extended  beyond  these  limits.    After  the  disuse 
of  real  actions,  questions  of  title  to  land  were  usualiy  tried  in 
actions  of  replevin  or  trespass  guare  clausMmfregii ;  and  this 
practice  continued,  until  the  method  of  trying  titles  by  the 
action  o(  ejectiofirmcB  was  introduced  (2).  But  in  the  ejectio 
firmw,  damages  only  could  be  recovered  until  some  time  be- 
tween the  6Ui  Rich.  2.  and  7th  Edw.  4.  about  which  time  it 
appears,  from  the  year  book  of  7  Edw.  4.  fol.  6.  that  it  had 
been  resolved  by  the  judges,  that  the  term,  as  well  as  da- 
mages, might  be  recoverd  (3). 

The  action  of  ejectment  now  in  use  is  formed  on  the  plan 
of  the  ejectio  firmiBi  in  its  improved  state,  after  it  had  bd^n 
decided  that  the  terpd  might  pe  recovered;  In  the  action  of 
ejectment,  as  was  before^ .  observed,  not  only- the  title  to  the 
lands  in  question  may  be  tried,  but  the  possession  also  may 
be  recovered,  which  circumstance-Venders  it  the  most  eligible 
mode  of  proceeding ;  inasmuch  as  m  trespass,  although  the 
right  may  be  ascertained^  damages  alone  can  be  *  recovered. 
In  the  action  of  ejectmept,  indeed,  the  damages  which  are 


(1)  This  action  is  usually  tejmed  a  mixed  acdoo ;  improperly  as 
it  should  seem,  for  the  language  of  the  judgment,  is  **  quod  c}ue- 
rens  recuperet  temanum  ac  damna  ;**  and  the  writ  of  execution  is 
**  ^uod  habere  facias  posgessionem"  See  Matthew  v.  Hassell,  Cro. 
Eliz.  144.  and  Harebottle  v.  Placode,.  Cro.  Jac.  21. 


(2)  Id  the  conclusion  of  Alden's  case,  43  Eliz.  5  Rep.  105.  b. 
Sir  £.  Coke  has  remarked,  that  titles  of  land  were  at  iheU  day  for 
the  most  part  tried  in  actions  of  ejeetio  firnue, 

(3)  1  am  not  aware,  however,  of  any  judgment  for  the  recovery 
of  the  term  prior  to  that  in  East.  T.  14  H.  7.  RoU  303.  a  copy  of 
the  record  of  which  will  be  found  in  Rastal's  Entries,  fol.  252.  b. 
253.  a.  ed.  1670. 


EJECTMENT,  695 

given  are  merely  nominal :  but  the  law  has  provided  another 
remedy  for  the  injury  sustained  by  the  party  claiming  title,  in 
being  kept  out  of  possession  from  the  time  when  his  title 
accrued,  to  the  time  of  recovering  possession  in  the  eject- 
ment, viz*  by  an  action  of  trespass  for  mesne  profits ;  for  a 
further  account  of  which,  see  post,  sect  xv. 

Of  the  requisites  to  support  an  Ejectment,— *In  order  to 
maintain  ejectment,  the  party  at  whose  suit  it  is  brought, 
ixiust  have  been  in  possession,*  or  at  least  clothed  wjth  the 
right  of  possession,  at  the  time  of  the  actual  or  supposed 
ouster*.  Hence,  this  action  is  termed  a  possessory  action. 
The  party,  who  has  the  legal  estate  in  the  lands  in  question, 
most  prevail:  hence,  a  party  who  claims  under  an  elegit ^ 
subsequent  to  a  lease  ^nted  to  a  tenant  in  possession,  can- 
not recover;  although  he  give  notice  to  the  tenant,  that  he 
does  not  intend  to  disturb  the  possession,  and  only  means  to 
get  into  the  receipt  of  the  rents  and  profits  of  the  estate. 

In  the  case  of  Lade  v.  Holford,  E.  3.  Geo.  3.  B.  R.  Bull. 
N.  P.  110.  Lord  Mansfield,  C.  J.  declared,  '*that  he  and 
many  of  the  judges  had  resolved  never  to  suffer  a  plaintiff, 
in  ejectment,  to  be  non-suited  by  a  term  standing  out  in  his 
own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagor  against 
a  mortgagee ;  but  that  they  would  direct  the  jury  to  presume 
it  surrendered.''  From  this  doctrine  a  conclusion  has  been 
drawn,  which  the  case  by  no  means  warrants,  viz.  that  a 
plaintiff  in  ejectment  may  recover  on  an  equitable  title. — 

The  true  meaning  of  the  resolution  delivered  by  Lord  Mans- 
6eld  is,  that  where  trustees  ought  to  convey  to  the  beneficial 
owner,  it  shall  be  left  to  the  jury  to  presume  that  they  have 
conveyed  accordingly:  or  wherei  the  beneficial  occupation, 
of  an  estate  by  the  possessor^  (under  an  equitable  title)  in- 
duces a  probability,  that  there  has  been  a  conveyance  of  the 
legal  estate  to  the  person  .who  is  equitably  entitled  to  it,  a  jury 
may  be  directed  to  presume  a  conveyance  of  the  legal  estate. 
An  estate  was  devised  to  trustees  in  trust  for  L  S.  an  infant, 
with  directions  to  convey  the  same  to  him  on  his  attaining 
twenty-one*.  In  an  action  of  ejectirient,  brought  four  years 
after  I.  S.  attained  twenty-one,  it  was  bolden,  that  a  jury 
might  be  directed  to  presume  a  conveyance  to  L  S.  in  pur- 
suance of  the  trust.  A  term  of  1000  years  was  created  by  a 
deed  in  17l7t  and,  in  1735,  was  assigned  fqjr  the  purpose  of 
securing  an  annuity  to  A.,  and  after  that  tft  attend  the  in- 

a  Keilw.  130.  a  c  Per  KeDjon,  C.  J.  7  T.  R.  3.  and 

b  Doe  d.  Da  CotU  t.  WbartoD,  ST.        ST.  R.  122. 
R.  2.  d  England  d.  Sybnm  y.  Slade, 

682. 
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heritance.  A.  having  died  in  1741,  and  the  estate  haviog 
remained  undisturbed  in  the  hands  of  the  owner  of  the  inhe- 
ritance and  her  devisee  from  1735  to  1813»  without  any  notice 
having  been  in  the  mean  time  taken  of  the  term,  except  that 
in  1801  the  devisee  in  whose  possession  the  deeds  creatine  and 
assigning  it  were  found,  covenanted  to  produce  those  deeds 
when  called  fpr :  held  ^  that,  under  these  circumstances,  the 
Jury  were  warranted  in  an  ejectment  brought  for  the  pre- 
mises by  the  heir  at  law  to  presume  a  surrender  of  the  term. 
So  where  a  term  of  years  was  created  in  1762  and  assigned 
over  to  a  trustee  in  1779  to  attend  the  inheritance.  In  1814 
the  owner  of  the  inheritance  executed  a  marriag^e  settlement^ 
and  in  IS16  he  conveyed  his  life  interest  in  the  estate  to  a 
purchaser,  ^  security  for  a  debt :  but  no  assignment  of  the 
term  or  delivery  of  the  deeds  relating  to  it  took  place  on  either 
occasion.  In  1819  an  actual  assignment  of  the  term  was 
made  by  the  administrator  of  the  trustee  in  1779  to.  a  new 
trustee  for  the  purchaser  in  1816.  Held'  that,  under  these 
circumstances,  on  an  ejectment  brought  by  a  prior  incum- 
brancer against  the  purchaser,  the  jury  were  warranted  in 
presuming  that  the  term  had  been  surrendered  previously  to 
1819.  In  these  cases  when  a  conveyance  is  presumed,  there 
is  an  end  of  the  legal  estate  created  by  the  term.  But  where 
the  facts  of  the  case  preclude  such  presumption ;  or,  if  it 
appear  in  a  special  verdict^,  or  special  case\  that  the  legal 
estate  is  outstanding  in  another  person,  the  party  who  is  not 
clothed  with  the  legal  estate  cannot  prevail  in  a  court  of 
law  (4). 

The  plaintiff  in  ejectment  must  recover  on  the  strength  of 
his  own  title,  and  not  on  the  weakn^  of  that  of  the  de- 
fendimt^  Possession  gives  the  defendant  .a  right  against 
every  person  who  cannot  shew  a  good  titled     But  a  lessee 

•  Doe  d.  Burdett  y.  Wri^hte,  2  B.  ft  A.  b  Roe  d.  Reade  y.  Reade,  S  T.  R.  132 . 

-710.  i' PerLee,C.  J.  deliYering  theopinioii 

f  Doe  d.  PuUand  y.  Hilder,  2  B.  ft  A.  of  the  court  in  Martin  y.  Stzacfaaik 

782.  5T.R.  110.  n. 

g  QoodtiUe  d.  Jones  y.  Jonei,  7  T.  R.  k  Per  Lord  Manifield,  C.  J.  4  Burr. 

49.  2487. 


(4)  **  An  to  the  doctrine,  that  the  legal  estate  cannot  be  set  up  at 
law  by  a  trustee  against  his  cestui  que  trust,  that  has  l>een  long 
repudiated."  Per  EUenborough,  C.  J.  in  Doe  d;  Shewen  n 
Wroot,  E.  44  G.  3.  B.  R.  5  East,  138.  See  further  on  this  point 
Lessee  of  Massey  v.  Touchstone,  reported  in  a  note  to  Sh^umon  v. 
Bradstreet,  1  Sch.  &  Lefr.  p.  67. 
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will  not  be  permitted  to  defend  an  ejectment  against  hit  own 
landlord,  on  a  supposed  defect  in  the  title  of  the  landlord'; 
nor  j'f  B.  claiming  under  A*  let  bands  for  a  year  and  die»  and 
A.  after  the  expiration  of  the  term  brings  an  ejectment 
against  C,  can  C.  dispute"  the  title  of  A.;  nor  where  tenant 
in  possession  has  paid  rent  to  the  lessor  of  plaintiff,  can  a  third 
person  come  in  and  defend  as  landlord  without  the  tenant; 
and  dispute  the  lessor  of  plaintiff's  title". 

Where  a  copyholder^  has  been  admitted  to  a  tenement  and 
done  fealty  to  the  lord  of  a  manor,  he  is  estopped  in  an  action 
by  the  lord  for  a  forfeiture  from  shewing  that  the  legal  estate 
was  not  in  the  lord  at  the  time  of  admittance.' 

In  a  case,  however,  where  the  lessor  of  the  plaintiff  holding 
an  estate  under  a  lease  for  21  years  p;  underlet  the  same  to  the 
defendant  for  a  year,  and  the  defendant  held  over  after  the 
expiration  of  the  21  years,  after  which  the  lessor  of  the  plain* 
tiff  gave  the  defendant  a  regular  notice  to  quit,  which  not 
being  complied  with,  an  ejectment  was  brought;  it  was 
holden,  that  it  was  competent  to  the  defendant  to  shew,  that 
the  lessor's  title  bad  expired,  and  that  he  had  no  right  to  turn 
faim  out  of  possession. 


II*  By  whom  an  Ejectment  may  be  brought. 

1 

An  ejectment  may  be  brought  by  the  following  persons : 

1.  Assignee  of  a  bankrupt,  1  Wils.  270* 

2.  Conusee  of  a  statute  merchant  or  staple. 

3.  Copyholder  (5),  Moor,  669.  1  Leon.  4Cro.  Eliz.  535. 
4  Rep.  26.  a.  Cro.  Jac.  31.  Yelv.  144.    1  T.  R.  600. 

4.  Corporation  aggregate,  Carth.  390. 12  Mod.  113.  or  sole. 

5.  Devisee,  1  Inst  240.  b. 

1   See  DriTer  d.  Oxendon  r.  Lawrenc*,  p  England  d.  Sjbani  v.  Blade.  4  T.  R. 

2*B1.R.  1259.  ,6S2.    Doe  v.  Ranubotham,  3  M.  & 

m  Berwick  ▼.Tbompaon,  7  T.R.48S.  8.  616.  8.  P.    Doe  d.  Lowden  ▼. 

B  Doe  d.  Knigbt  ▼.  Smjtbe,  4  Maule  Wation,  3  Starkie*i  N.  P.  C.  330. 

fc  Selwyn,  347.  S.  P. 
o  Doe  on  the  Demise  of  Sir  E.  Nepean 

T.  Budden,  5.  B.  ft  A.  826. 


(5)  If  a  copyholder,  without  licence,  makes  a  lease  for  one  year, 
or,  with  licence,  makes  a  lease  for  many  years,  and  the  lessee  be 
ejected,  he  shall  not  sue  in  the  lord's  court  by  plaint,  but  shall  have 
an  e^ectto  firmm  at  the  common  law;  because  he  has  not  a  cus- 
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6.  Grantee  of  rent>charge,  with  a  power  to  iretain  until  sa* 
tisfaction,  i  Saund.  119. 

7.  Guardian  in  socage  (6). 


tomary  estate  by  copy,  but  a  warrantable  estate  by  the  rules  of  the 
common  law,  Co.  Cop.  s.  51. 

If  the  copyholders  of  a  manor  belonging  to  a  bishopric,  during 
the  vacancy  of  the  see,  copamit  a  forfeiture  by  cutting  timber,  the 
succeeding  bishop  may  bring;  ejectment.  Read  v.  Allen,  Oxford 
circuit,  1730,  Per  Comyns,  Bull.  N.  P.  107. 

An  heir,  to  whom  a  copyhold  descends,  may  surrender  before 
admittance,  because  he  is  in  by  course  of  law,  and  the  custom, 
which  makes  him  heir  to  the  estate,  casts  the  possession  upon  him 
from  his  ancestor ;  consequently  such  heir  may  maintain  ejectment 
before  admittance*.  But  a  stranger,  to  whom  a  copyhold  is  sur- 
rendered, has  nothing  before  admittance,  because  he  is  a  purchaser. 
Until  the  admittance  of  surrenderee  the  copyhold  remains  in  the 
surrenderor,  and  if  he  die,  his  heir  may  bring  ejectment.  Wilson 
T.  Weddell,  Yelv.  144.  But  after  admittance  surrenderee  may 
maintain  ejectment  s^inst  surrenderor,  and  lay  his  demise  on  a  day 
between  tne  times  of  surrender  and  admittance.  Holdfast  v.  Clap- 
ham,  1  T.  R.  60O.  Admittance  of  tenant  for  life  is  admittance 
of  him  in  remainder,  without  any  other  admittance.  Auncelme  v. 
Auncelme,  Cro.  Jac.  31.  Warsopp  ▼.  Abell,  5  Mod.  307.  But 
if  a  copyhold  be  surrendered  to  one  for  life,  remainder  to  another 
in  fee,  if  the  lord  is  to  have  a  fine  from  the  remainder- man  there  is 
occasion  for  a  new  admittance.  Gippen  v.  Bunny,  Moor.  465. 
And  a  custom  that  the  remainder-man  coming  into  possession  on 
the  death  of  tenant  for  life  shall  be  admitted  and  pay  a  fine  is  a 
good  custom.     Doe  d.  Whitbread  v.  Jenny,  5  East,  522. 

The  devisee  of  a  copyhold  or  customary  estate,  which  had  been 
surrendered  to  the  use  of  the  will,  having  died  before  admittance, 
it  was  holdeni  that  her  devisee,  though  a^erwards  admitted,  could 
not  recover  in  ejectment;  for  the  admittance  of  the  second  devisee 
had  no  relation  to  the  last  legal  surrender,  and  the  legal  title  re- 
mained in  the  heir  of  the  surrenderor.  Doe  d.  Vernon  v.  Vernon, 
9  East,  8. 

Copyholds  are  not  within  the  statute  a^inst  fraudulent  convey- 
ances, and,  therefore,  if  the  plaintiff  claim  under  a  voluntiiry  con- 
veyance, though  the  defendant  claim  under  a  subsequent  purchase 
for  a  valuable  consideration,  yet  the  plaintiff  shall  recover.  Per 
Blencowe,  J.  Launceston  ass.  1699.  Bull.  N.  P.  108. 

(6)  Guardian  in  socag^  may  make  a  lease  foir  years,  and  his  les- 
see may  have  an  ejjBCtioM  firmly  per  three  justices,  Cro.  Jac  99. 

*  Adm.  Per  Car.  in  Roe  d.  ieflfevtyt  ▼.  Hicks,  2  Wib.  15.  an(|  per  tenyoD 
C.  J.  IB  Doe  v.  HeUitr,  3  T.  R.  169.  S.  P: 
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8.  Infant,  per  Mallet^  J.  March,  14d« 

9*  L^tee  of  a  chattel  real  may  maintain  ejectment  against 
executor "1  or  a  stranger' ;  but  the  assent  to  the  ex<ecutor  to 
the  bequest  m^st  be  proyed 

10.  Mortgagee,  Doug.  *21.  Salk.  245.  Str.  413.  (7). 

q  Doe  ▼.  Guy,  3  East,  125.  r  1  Str.  70. 


Adm.  Hutt.  16,  17.  Guardian  in  socage  may  make  a  lease  of  the 
infant'^  estate  until  his  age  of  14  years,  and  upon  such  lease  the 
lessee  may  maintain  an  ejectment.  2  Roll.  Abr.  41.  (Q)  pi.  4. 
Guardian  in  socage  may  bring  trespass  or  ejectment  in  his  own 
name,  or  make  a' lease  of  the  land  in  his  own  name,  -anti)  the  in^nt 
arrive  at  the  age  of  - 14;  Per  €nr.  Ld.  Raym.  '131.  '  Guardian  ap« 
Pointed  by  deed,  or  will  in  writing,  attested  by  tWo  witnesses  under 
the  Stat.  12  Car.  2.  c.  24*  s.  8  and  9,  has  the  same  interest  iir  all 
respects  as  a  guardian  in  socage  had  before,  with  these  exceptions  : 
1st.  such  guardian  may  bold  bis  ofi&ce  for  a  longer  time  than  the 

foardian  in  socase  could ;  to.  until  the  beir  attam  the  a^  of  21 ; 
d.  the  next  of  sin  not  inheritable  were  the  persons  entitled  to  be 
ffuardians  in  socage;  but,  under  the  statute,  the  person  appointed 
&^the  father  shall  he  guardian.  See  Vaugh.  179.  and  1  P.  Wms. 
102.  See  also  several  learned  notes  on  the  subject  of  guardianship 
in  Haigr.  Co.  Litt.  88.  b. 

(7)  But  by  Stat.  7  G.  2.  c,  20.  s.  1.  "  Where  any  action  of  eject- 
*^  ment  shall  be. brought  by  any  mortgagees,  their  heirs,  executors, 
**  &c.  and  no  suit  shall  he  dependina  in  equity  for  foreclosing  or 
**  redeeming  piLch  mortgaged  lands,  if  the  person  having  right  to 
redeem,  and  who  shall  appear  and  become  defendant,  shal(,  pend^ 
fM^jiicAit«(«onVfb]punto  the:mortgagees,  or,  in  case  of  fefasal, 
brmg  into  court,  principal,: interest^. end  costs,  expended,  either 
in  Jaw  or  in  equity,  upon  such  mortgage ;  the  monies  so  paid 
or  brought  into  court,  shall  be  in  satisfaction  of  such  mortgage, 
**  and  the  court  shall  discharge  th<i 'mortgagor  or  defendant  from 
''  the  same,  uid  compel  .th^  mortgagees  lyy  rule  of  court,  at  the 
"  costs  of  the  mortgagor,  to  reconvey  the  mortgaged  lands,  and 
••  deliver  up  all  deeds  and  writings  in  their  custody  relating  to 
**  the  title.*^  N.  there  must  be  an  affidavit,  that  there  is  not  any 
suit  in  equity  depending.  After  judgment  for  the  nlaintiff  in  eject- 
ment, the  mortgagor  pftiyed  to  bring  the  money  mto  court  oil  the 
preceding  statute ;  but  per  Page  and  Chappie^  Js.,  the  statute  gives 
liberty  to  do  it,  pending  the  action :  but,  i^ter  judgment,  the  action 
is  not  depending ;  the  application,  therefore,  was  refused.  Wilkin- 
son d.  Loct  T.  Traxton,  B.  K.  M.  14  G.  2.  Serjeant  Leeds'  MSS. 
This  statute  cont^uns  a  proviso  (s.  3.),  that  it  shall  not  extend  to 
any  case,  where  the  party  praying  a  redemption  has  not  a  right  to 
redeem,  &c.  Hence  where  the  moi^agor  has  agreed  to  convey  the 
equity  of  redemption  to  the  mortgagee  the  court  will  not  sta^l^  pro- 
ceedings.   Goodtitle  d.  Taysum  v.  Pope,  7  T.  R.  185. 
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11.  Personal  represeotative,  stat  4  Edw.  S.  c.  7.  4. Rep. 
94.  a.  I  Vent  30. 

12.  Tenant  by  elegit 

13;  Tenant  in  common  may  maintain  ejectment  against  biff 
companion  upon  an  actual  ouster^  Litt  sect  322. 

N.  Committee  of  a  lunatic's  estate  cannot  bring  an  eject- 
ment. Hob.  215.  Hutt  1G. 

Difficulties  having  frequently  arisen,  and  considerable  ex- 
penses having  been  incurred  by  reason  of  the  refusal  of  persons, 
IV ho  had  been  permitted  to  occupy,  or  who  had  intruded 
themselves  into  parish  houses,  to  deliver  up  possession  of  such 
bouses,  by  stat  59  Geo.  3.  c.  12.  s.  24.  two  justices  are  em- 
powered, in  such  cases,  to  cause  possession  to  be  delivered  to 
churchwardens  and  overseers.  The  mode  of  proceeding  is 
prescribed  by  the  ftatute. 


in.  For  what  Things  an  Ejectment  will  lie. 

In  general,  an  ejectment  will  lie  to  recover  the  possession 
of  any  thing  whereon  an  entry  can  be  made,  and  wnereof  the 
sheriff  can  deliver  possession.  Hence  an  ejectment  will  lie 
for  the  recovery  of 

•^-—  acres  of  alder  carr  in 'Norfolk,  because  alder  carr  is  a 
term  well  known  in  that  county,  and  signiOes  the  same  ag 
alnetum,  Barnes  v.  Peterson,  Str.  1063. 

.  Beastgate  in  Suffolk,  Bennington  v.  Goodtitle,  Str.  1084. 

Bedchamber,  3  Leon.  210. 

— — -  acres  of  bogge  in  Ireland,  Cro.  Car.  512. 

Cattlegate  in  Yorkshire  (8),  Metcalf  v.  Roe,  B.  R.  M. 
9  Gea  2.  Ca.  Temp.  Hardw.  167. 


(8)  Ejectmept  for  10  acres  of  pasture  and  castlegates  with  their 
appurtenances,'  in  a  close  called,  &c.  in  Yorkshire.  Motion  after 
verdict  in  arrest  of  judgment,  on  the  ground  of  uncertainty  of  de- 
scription. Per  Cur.  Either  cattleeate  must  be  considered  as  pas- 
ture, and  then  it  is  synonymous  with  the  word  pasture  preceding  it ; 
or  else  it  must  be  taken  for  common  of  pasture  for  cattle ;  and  then 
beins  after  verdict,  it  must  be  taken  for  common  appurtenant, 
whicn  b  recoverable  in  ejectment.    Metcalf  v.  Roe,  M.  9G.  2.B.  R* 


I 
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Church,  by  the  name  of  a  meisiiag^  Salk*  25& 

Coalmine^  Comyn  v.  Kyncto,  Cro*  Jac.  150. 

•  de  mineris  carbonum  in  county  palatine  of  Dur- 
ham, Carth.  $77. 

Common  of  pasture,  adjudged  good  after  verdict ;  for  it 
shall  be  intendea  such  common  of  pasture  as  an  ejectment 
will  lie  for,  viz.  common  appendant  or  appurtenant,  New- 
man V.  Holdmyfast,  Str.  54. 

Cottage,  Hill  v.  Giles,  Cro.  Eliz.  818. 

— — —  acres  of  furze  and  heath,  and .— —  acres  of 
moor  and  marsh,  Connor  v.  West,  5  Burr.  2673. 

House,  Royston  v.  Eccleston,  Cro.  Jac.  54. 

Xart  of  a  house,  known  by  the  name  of  the  Three 
.,  Sullivan  v.  Seagrave,  Str.  696. 

Land,  and  coalpit  in  the  same  land.  Objection,  that  is 
his  petitum.  Answer,  ejectio  firmce  is  a  personal  action,  and 
plaintiff  demands  nothing  certainly,  Harebottle  v.  Placock, 
Cra  'JtLC,  21. 

N.  Under  the  description  of  land,  the  owner  of  the  soil 

may  recover  land  which  is  subject  to  a  public  easement,  such 

as  the  kin^s  highwav :  and  a  wall  being  built  on  the  laiid, 

I  sbidl  not  vitiate  the  description,  Goodtitle  d.  Chester  v.  Alker, 

1  Burr.  133. 

Messuage  or  tenement,  calltd  ike  Black  Swan^  1  Sidf.  9Qb. 

■  ■  acres  of  mountain  in  Ireland,  Lord  Kildare  v. 

Fisher,  Str.  71.  Lord  Kingston  v.  Babbington,  1  Bro.  P.  C. 
71  Tomlirfs  eA 

Orchard,  Wright  v.  Wheatley,  Cro.  Eliz.  854. 

Rectory  of  B.  and  a  certain  place  there  called  the  Vestiy, 
3  Lev.  96,  97*  Hutchinson  v.  Puller,  adjudged  on  error  m 
the  Exchequer  Chamber,  and  recognised  in  2  Lord  Raym. 
1471. 

Stable,  1  Lev.  68. 

By  virtue  of  the  stat  32  H.  8.  c.  7.  s.  7«  an  ejectment  will 
lie  for  tithea.  Priest  v.  Wood,  Cro.  Car.  301. 

There  is  a  case  in  S  Lord  Raym.  789.  Camell  v.  Clavering, 
ex  relatione  magistri  Cheshyre,  where  it  is  reported  to  have 
been  holden,  in  the  Court  of  Exchequer,  that  an  ejectment 
would  lie  for  small  tithes. 

Where  an  Ejectment  will  not  2i>,— But  an  ejectment  cannot 
he  maintained  for  a— 
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Close,  1 1  Rep.  55.  Oodb.  63* 

Manor,  without  deBcribing  the  quantity  and  nature  of  land 
therein.  Latch,  61.  Lit.  Rep.  SOL  Hetl.  146. 

Messuage  arid  tenement.  Doe  v.  Plowman,  1  EaSt'aR.  441. 
(9).  Messuage  garden  and  tenement,  Goodtitle  v.  Walton^  Str. 
834.  I 

Messuage  or  tenement,  Goodright  on  d.  Welch  v.  Flood, 
3  Wils.  23. 

Messuage,  situate  in  Coventry',  in  the  parishes  o{A.  and  B. 
er  one  of  them.  Holden  bad  for  uncertainty,  after  verdict, 
and  that  the  words,  **  or  one  of  them,*'  could  not  be  rejected. 

De  pecii  terras,  Moor,  708»  pi.  9T6. 

De  castro,  vill&  et  terris,  Yelv.  118. 

Ejectment  will  not  lie  for  things  that  lie  merely  in  grant, 
which  are  not  in  their  nature  capable  of  being  delivered  in 
execution,  as  an  advowson,  common  in  gross,  Cro.  Jac.  146. 

An  ^ectment  will  not  lie  for  a  piscary,  Cro.  Jac  146. 
Cro.  Car.  492.  8  Mod.  277.  I  BrownL  142.  contra  per  Ash* 
burst,  J.  1  T.  R.  361. 

.  ■ 

Nor  pro  quodam  rivulo  sive  aquae  cursu,  called  D.  Yelv. 
143.  nor  for  Pannage,  1  Lev.  312.   . 

The  owner  of  the  fee  by  indenturegranted  to  A.,  hitf  part- 
ners, fellow  adventurers,  &c.  free  libertv  to  dig  for  tin  atid  all 
olJier  metals  throughout  certain  lands  tn^pein  described^  and 
to  raise^  make  merchantable,  and  dispose  of  the  same  to  their 
own  use;  and  to  make  adits,  &c.  necessaiy  1^  the  exercise 
of  that  liberty,  together  with  (he  use  of  all  waters  and  water- 
courses, excepting  to  the  grantor,  liberty  for  driving  any  new 
adit  within  tne  lands  thereby  granted,  alid  to  convey  any 
watercourse  0vter  thepfcmisesigncnted^  hafaondum  for  twenty- 
one  yeare^  bovenahft  by  the  grantee*  to  pay  one^igfath  abare 
of  aU  ore  to^  the  graotorj^and  w  ratea^  taxes,  &C4  ami  to  work 
effectually  the  mines  during  th^  term ;  and  then,  in  failure 
of  the  performance  of  any  of  the  covenants,  a  right  of  re- 
entry was  reserved  to  the  grantor^  it  was  holden*  that  this 

I  Qcodrigiit   d,   OrifBn    v.   FkwiOD,    %  Doe  di  Hanley  v.  Wood,  S  B.  &  A. 
7  Mod.  467.  8to.  edit  1  Barn.  150.        724. 
8.C. 

(9)  But  after  verdict  the  court  will  give  leave  (evea  pending  a 
lule  to  arrest  the  judgment  on  this  ground)  to  enter  the  verdict  ac- 
cording to  the  judge's  notes  for  the  messuage  only.  Goodtitle  d. 
Wright  v.  Utway,  8  East,  357. 


EJECTMENT.  701 

deed  did  not  amoant  to  a  lease,  bat  contained  a  mere  licenae 
to  dig  and  search  for  minerals,  and  the  grantee  could  not 
maintain  an  ejectment  for  mines  lying  wrthin  the  limits 
of  the  set,  but  not  connected  with  the  workings  of  the 
grantee. 


IV.  In  what  C<ises  an  Entry  must  be  made  on  the  Land 

before  Ejectment  brought. 

In  som^  cases  before  an  ejectment  can  be  brought,  some 
previous  steps  must  be  taken,  in  order  to  entitle  the  plaintiff 
to  the  action ;  as  an  entry  must  be  made  on  the  lands  \n  ques* 
tion,  or  notice,  to  quit  must  be  gv^en,  &c.  Under  what  cir- 
cumstances these  proceedings  will  be  necessary,  will  appear 
from  the  following  remarks; 

An  actual  entry  is  liecessavy,  to  avoid  a  fine  levied  with 
proclamations,  according  to  the  Stat  4  H.  7*  a  24. ;  and  an 
ejectment  cannot  be  brought  until  such  entry  has  been  made*. 
And  bv  Stat  4  Ann.  c.  16.  s.  16.  the  taction  must  be  com- 
menced within  one  year  next  after  the  making  aiiob'  entiy, 
and  prosecuted  with  effect 

N.  The  plaintiff  must  lay  bis  demise  on  a  day  subsequent 
to  the  day  of  the  entry*. 

But  an  actual  entry  is  not  necessaiy  to  avoid  a  fine  at  com- 
mon  law,  without  proclamations^ :  nor  a  fine  with  proclama- 
tions, if  all  the  proclamations  were  not  made  at  the  time 
when  the  ejectment  was  brought*;  nor  a  fine,  which  has  no 
operation,  as  a  fine  levied  by  son  of  tenant  at  sufferance*,  or  a 
fine  levied  by  tenant  for  years **;  nor  to  maintain  an  eject- 
ment on  a  clause  of  re-entiy  for  non-payment  of  rent*  (10). 

u  Berringtoii  v.Fu:khunt,Str.  1086.   -  d.  Peekham.  ▼.  IfoloU,  WiUs,  177. 

Compere  y.  Hickft,  7  T .  R.  727.  wa»  overruled.       • 

z  2  Str.  1086. 7  T. K.  727.  a  Doe  y .  Perkios,  3  M.  and  S.  271 . 

J  JenkiDf  on  d.  Harris  and  Wife,  v.  b  Per  Ld.  Kaiyoo,  C.  J.  ia  Peaceable 

Prichard,  2  WUs.  45.  y.  Read,  1  East,  575. 

2  Doe  d .  Ducket    and   Ladbrooke   y.  c  Goodrigbt  y.  Gator,  Doug.  477. 

Watts,  9  East,  17,  in  which  Tapner 


(10)  "  To  avoid  a  fide  [i.  e.  a  fine  with  proclamations,  where 
all  the  proclamations  have  been  made  at  the  time  when  the  eject- 
ment is  brought]  there  must  be  an  actual  entry.  In  all  other  cases, 
the  confession  of  lease,  entry*  and  ouster,  is  sufficient*'  Per  Lord 
Mansfield,  C.  J.  in  Oates  d.  Wigfall  v.  Brydon,  3  Burr.  1807. 
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So  if  one  of  two  tenants  in  common  of  a  reversion  levy  a  fine 
of  the  whole»  such  .fine  does  not  require  an  actual  entry  by 
the  other  tenant  in  common  to  avoid  it'. 

Where  tenant  for  life  levies  a  fine  with  proclamations,  al- 
though it  is  not  any  bar  to  those  in  remainder,  yet  a  remain- 
der-man must  make  an  actual  entiy,  in  order  to  avoid  it,  be- 
fore he  can  maintain  ejectment* ;  but  he  need  not  enter  until 
five  years  after  the  death  of  tenant  for  life^ 

An  entn[  upon  an  estate  generally,  is  an  entry  for  the 
whole  <;  if  it  be  for  less  it  should  be  so  defined  at  the  time. 

In  a  case,  where  a  party  had  a  right  of  entry  upon  condi- 
tion broken^,  and  a  stranger  entered,  and  aftenvards  the 
f>laintiff  assented  to  such  entiy,  and  brought  an  ejectment 
aying  the  dertiise  after  the  assent,  it  wai  holden  sufficient. 

Where  an  ejectment  is  brought  by  a  corporation  aggregate 
they  must  execute  a  letter  of  attorney  to  some  person,  em- 
powering him  to  enter  on  the  land;  but  a  verbal  notice  to 
quit  given  by  the  steward  of  a  corporation  is  sufficient  ^ 

Where  lands  are  in  the  possession  of  a  receiver  ^  under 
an  appointment  of  the  Court  of  Chancery,  an  ejectment 
cannot  be  brought  for  the  recovery  of  such  lands,  without 
leave  of  the  court.  Such  receiver  is  authorised  to  determine 
tenancies  from  year  to  year  by  a  notice  to  quit'. 


V.  In  what  Cases  a  Notice  to  quit  must  be  given  before 
Ejectment  brought.'^Requisites  of  Noticc-^Waver 
of  Jfotice.'^Where  Notice  is  not  required. 

The  old  tenancy  at  will  being  attended  with  many  incon- 
veniences, the  inclination  of  the  courts  has  of  late  been  to 
make  every  tenancy  a  holding  from  year  to  year,  if  they  can 
find  any  foundation  forit^;  as  if  the  lessor  accepts  yearly 

d  Roe  y.  Elliot,  1  B.&  A.  85.    See  aUo  1  Doe  d.  Manack  v.  Read,    12  East, 

Doe  y.  Harris,  post,  s.  X.  59. 

e  Compere  y.  Hicks,  7  T.R.  433. 727.  m  See  Richardson    y.    Langridge,  4 

f  Pomfiety.  Windsor,  2  Ves.  481.  Taunt.    128.   where  the  agreement 

g  Per  Lord  Kenyon,  C.  J.  3  T.  R.  170.  was  holden  to  be  a  tenancy  at  will ; 

h  Fitchet  y.  Adams,  Str.  1128.  the  premises   being  let  so  long  as 

i  Roe  d.  Dean  and  Ch.  of  Rochester  both  pirties  liked,  and  a  compensar 

y.  fierce,  2  Camp.  N.  P  C.  96.  tion  resenred  accruing  de  die  in  diem 

'k  Angel  y.  Smith,  L.  I.  H.  Feb.  1804.  and  not  referrible  to  a  year  or  any  ali- 

Eldon,  C.  1 0  Ves.  j un .  335 .  quot  part  of  a  year. 
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rent,  or  rent  measured  by  any  aliquot  part  of  a  year;  and  it 
has  beeo  considered  as  more  advantageous  to  the  p^rtieft,  that 
such  demises  should  be  construed  to  be  tenancies  from  year 
to  yearly  so  long  as  it  shall  please  both  parties ;  for  in  that 
case  one  party  cannot  determine  the  tenancy,  without  giving 
a  reasonable  notice  to  quit  to  the  other;  with  respect  to  which 
it  inay  be  laid  down  as  a  general  rule,  that  half  a  years  (11) 
notice '',  expiring  with  the  year  of  the  tenancy,  is  a  reasonable 
notice  in  all  cases,  except  where  a  different  period  is  esta- 
blished, either  by  express  agreement  or  th^  custom  *  of  par- 
ticular places  (12). 

If  the  tenant  die,  his  personal  representative,  having  the 
same  interest  in  the  land  which  the  tenant  had,  will  be  en- 
titled to  the  same  notice ;  that  is,  half  a  yearns  notice  ending 
with  the  )rear'.  So  if  an  infant  becomes  entitled  to  the  re- 
version of  lands  leased  to  a  tenant  from  year  to  year,  he  can- 
not maintain  an  ejectment,  unless  he Jias  given  the  tenant  a 
proper  notice  to  quit^. 

There  is  not  anv  distinction  between  houses  and  land,  in 
this  respect  Half  a  year's  notice  to  quit,  enSing  with  the 
year  of  the  tenancy,  must  be  given  in  both  cases'.  Neither 
will  the  circumstance  of  the  rent  being  reserved  qpanterly, 
vary  the  case,  if  the  tenancy  be  from  year  to  year'  (13).  So 
if  an  house  be  let  from  year  to  year,  to  quit  at  a  quarter's  no- 
tice, the  notice  must  be  given  to  quit  at  the  end  of  a  quarter 
expiring  with  a  year  of  the  tenancy  ^    But  if  the  demise  be 

n  13  H.  8. 15  b.  q  Maddon  v.  White,  2  T.  R.  159. 

o  Roed.  Blown  ▼.  WUUnsoB,  Eug.  r  Right  t.  Duby,  IT.  R.  162. 

&  Bat  Co.  Litt  270.  b.  n.  1.  Roe  d.  i  Shirley  v.  Newman,  1  Eip.  N.  P.  C. 

HendezBon  t.  Cbamock,  Peake*s  N.  267.    Kenyon,  C.  J. 

P.  C.  4,6.  t  Doe  d.  Pitcher  V.  DonOTan,  2  Camp. 

p  Doed«  Shore  V.  Porter,  3T.  R.  13.  N.P.C.78.    iT^unt  565.8.  C. 

See  also  3  Wils.  25.  and  Lawrence, 

J.  in  R.  ▼.  stone,  6  T.  R.  298. 

; 

(11)  By  legal  computation  half  a  year  contains  182  days;  for  the 
odd  hours  are  rejected,  1  Inst.  135.  b.  But  a  notice  served  on 
the  28th  of  September  to  quit  on  the  25th  of  March,  although  the 
period  contain  only  179  days,  has  been  holden  to  be  a  good  notice. 
Doe  d.  Harrop  ▼.  Green,  4  Esp.  N.  P.  C.  199.  And  Lord  £1- 
lenborough,  in  the  same  case  said,  that  a  notice  on  the  29th  of  Sep- 
tember to  quit  at  Lady*day  following  had  been  holden  good. 

(12)  By  the  custom  of  London,  a  tenant  at  will,,  under  408.  rent, 
shall  not  be  turned  out  without  a  quarter's  warning.  Dethik  y. 
Saunders,  2  Sidf..20.  .  See^also  Tyley  v.  Seed,  Skin.  649. 

(13)  But  where  a  house,  is  taken  by  the  month,  a  month's  notice 
will  be  sufficient     Doe  d.  Parry  v.  Hazell,  1  Esp.  N.  P.  C.  94..  - 
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for  one  year  only,  and  then  to  omtinue  tenant  afterwards,  and 
to  quit  at  a  quarter's  notice,  a  quarter's  notice  ending  at  any 
time  will  be  sufficient". 

So  where  premises  are  taken  under  an  agreement  by  which 
the  **  tenant  is  always  to  be  subject  to  quit  at  3  month's  no- 
tice/' this  constitutes  a  quarterly  tenancy,  which  may  be  de- 
teraiined  by  a  three  months'  notice  to  quit,  expiring  at  the 
same  time  of  the  year  it  commenced,  or  any  corresponding 
quarter-day.  But  although  the  tenant  under  such  an  agree- 
ment enters  in  the  middle  of  one  of  the  Usual  quarters,  if  there 
appears  to  be  no  agreement  to  the  contrary,  he  will  be  pre- 
sumed to  bold  from  the  day  ht  enters,  and  the  tenancy  can 
only  be  determined  by  a  notice  expiring  that  day  of  the  year, 
or  some  other  quarter-day  calculated  from  thence  ^ 

A  demise,  "  not  for  one  year  only,  but  from  year  to  year," 
inures  as' a  demise  for  two  years  at  least ;  and,  consequently, 
the  tenant  cannot  be  ejected  after  a  notice  to  quit  at  the  ex- 
piration of  the  first  year  ^. 

But  where  furnished  apartments  were  taken*  **  for  12 
months  certain^  and  six  months*  notice  afterwards^'  it  was 
contended,  that  the  defendant,  under  the  above  taking,  was 
not  at  liberty  to  quit  till  six  months'  notice  had  been  given 
after  the  expiration  of  the  first  year ;  but  Lord  Ellenborough 
was  clearly  of  opinion,  that  the  defendant  was  only  bound  to 
remain  the  12  months  certain,  and  that  he  was  at  liberty  to 
quit  at  the  end  of  that  period,  by  giving  six  months'  previous 
notice.  His  lordship  laid  considerable  stress  upon  the  word 
certain,  applied  to  the  first  twelve  months,  which  shewed 
that  every  thing  afterwards  was  uncertain^  and  depended  on 
the.  notice. 

If  a  lessee,  after  the  expiration  of  the  lease,  holds  over  and 
pays  rent,  the  law  presumes  an  agreement  between  the  par- 
ties^ that  the  tenant  shall  continue  the  possession  accoraing 
to  the  terms  of  the  original  demise,  as  far  as  those  terms  are 
consistent  with  a  tenancy  irbiti  year  to  year;  in  which  case, 
if  the  landlord  means  to  determine  the  tenancy,  he  must  give 
the  tenant  half  a  year's  notice  to  quit,  corresponding  with 
the  time  of  the  original  taking.  In  this  case,  the  tenancy  from 
year  to  year  commences  at  the  same  time  when  the  lease  be- 

Kn  * ;  and  if  the  tenant  assign  the  premises,  the  assignee  will 
tenant  frpm  year  to  year  from  the  same  time,  and  notice  to 

o  Ptt  Chambre,  J.  8.  C.  c  Thompton  ▼.  Maberly,  2  Camp.  N. 

X  Kemp.  V.  Denett,  3  Camp.  N.  P.  C.  P.  C.  573. 

510.  ft  Doe  d.  CaaUeCon  ▼.  Samuel,  5  Eap. 

J  Denn  v.  Caitwiifbt,  4  Baat,  31.  N.  P.  C.  173. 
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quit  muvl;  be  given,  aecovdingly :  e*  g.  if  the  origioal  term  be- 
gan from  Micoaelmas^  the  notice  roust  be  to  quit  at  Michael- 
maa« 

The  receipt  of  rent  ia  evidence  to  be  left  to  a  jury  that  a  te« 
nancy  ivas  subsisting  during  the  period  for  which  that  rent 
was  paid ;  and  if  no  otber  tenancy  appear,  the  presunfiption 
is,  that  that  tenancy  was  from  year  to  year. 

A.,  being  tenant  for  life  ^,  with  remainder  to  the  lessor  of 
the  plaintiff  in  fee,  on  22d  June,  17S5,  demised  to  defendant 
for  twenty- one  years,  to  commence  from  old  Lady  Day  then 
past  On  dOth  September,  1785,  A.  died ;  defendant  con- 
tinued in  possession,  and  paid  rent  to  the  lessor  of  the  plain- 
tiff for  two  years,  on  old  Lady  Day  and  old  Michaelmas  Dav ; 
before  old  Michaelmas  Day,  1787,  lessor  of  plaintiff  gave  de« 
fendant  notice  to  quit  on  old  Lady  Day  then  next.  Adjudgedf, 
per  cur.,  that  the  notice  was  good,  on  the  ground,  that  pay- 
ment of  rent  on  the  dth  of  April  was  evidence  of  an  agreement 
for  a  tenancy  from  year  to  year  to  hold  from  that  day ;  al- 
though It  was  objected,  that  the  interest  of  the  tenant  for  life 
having  expired  on  the  30th  of  September,  the  notice  ought  to 
have  been  to  quit  at  the  end  of  the  year  from  that  time. 

In  January,  1790,.  .A^  let  a  farm  to  defendant  for  seven 
years  by  paroL,  Defendant  waa  to  enter  at  old  Lady  Dtay  oq 
the  land,  and  oa  the.  house  on  the '25th  of  May,  and  he  waf 
to  quit  at  Canalemas*  On  the  22d  of  September,  1 793,  9 
notice  to  Quit  at  Lady  Day  next  was  served  on  defendant* 
The  court  held,  that  this  notice  was  improper.  Lord  Kenyon^ 
C.  J.  observing,  that  though  the  agreement  be  void  by  the 
statute  of  frauds,  as  to  the  duration  of  the  lease,  y^t  it  must 
regulate  the  terms,  on  which  the  tenancy  subsisted,  in  other 
respects ;  L  e.  as  to  the  rent,  the  time  of  year  when  the  tenant 
was  to  quit,  fcc.  T^he  agreement  was,  tnat  defendant  Should 
quit  at  Candlemas.'  If  the  lessor,  therefore,  chose  to  deter- 
mine the  tenancy  before  the  expiration  of  the  seven  years,  he 
could  put  an  and  to  it  at  Candlemas  only. 

.  ISTheie  thffin-comingi  tenant  enters  i^pon  different  partei  of 
the  demised  premises^,  at  different  times,,  half  a  yedr^s  notice 
to  quit,  with  reference  to  the  substantial  time  of  entiy^  that 
is,  with  reference  to  the  original  time  of  enlry  on  the  sub- 
stantial part  of  the  premises  demised  (14)  is  sufficient,  the 
whole  being  demised  at  one  entire  rent 

b  Doe d.  Jordaa ▼.  Ward,  1  H.  Bkd7.  d  Doe  t.  Sptnoe,  6  Ba«t,  IStK  Doe  t. 
cDoed.Rlggey.Bell,  6T.It471.  Watkint,  7East,551. 

(14)  It  is  not  necessary,  that  theAotice  to  auit  sfaookl  be  grvea 
with  leference  to  the  time  of  entry  on  the  otner  parts,  which  art 
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Ejectment  On  the  5th  of  October,  1769  •,  plaintiff  agreed 
to  let  to  defendant  a  form,  to  hold  the  arable  land  from  the 
ISth  of  February  then  next,  the  pasture  from  the  5th  of 
April,  and  the  meadow  from  the  ISth  of  May,  for  seven 
years,  at  a  yearly  rent  payble  at  Michaelmas  and  Lady 
Day,  the  6rst  payment  to  be  made  at  Michaelmas  then  next; 
and  the  defenoant  to  have  a  way*going  crop  of  three  parts  of 
the  arable  land  after  the  expiration  of  the  term,  paying  so 
much  per  acre.  On  the  30th  of  September,  1777,  the  plain- 
tiff gave  the  defendant  notice  to  quit  the  arable  land  on  the 
ISth  of  February  next,  the  pasture  on  the  5th  of  April,  and 
the  meadow  on  the  19th  of  May ;  a  question  arose,  whether 
this  notice  was  sufficient  to  entitle  the  plaintiff  to  recover  the 
whole  or  any  part  of  the  premises,  the  defendant's  counsel 
having  objected,  that  the  notice  to  quit  ought  to  have  been 
given  on  the  13th  of  August,  viz.  half  a  year  previously  to 
the  13th  of  February,  from  which  time  the  arable  ground  was 
holden ;  it  was  resolved  by  three  justices  (absente  de  Grey, 
C.  J.)  that  the  notice  to  quit  was  sufficient ;  that  the  true  con- 
struction of  the  agreement  was,  that  it  was  a  holding  from 
Lady  Day  to  Lady  Day,  the  rent  being  payable  at  MichaeU 
tnas  and  Lady  Day ;  and  though  part  oi  the  &rm  was  to  be 
entered  on  and  quitted  at  old  Candlemas,  and  the  other  not 
until  old  May  Day,  yet  the  custom  of  most  countries  would 
have  directed  the  same  in  a  taking  from  old  Lady  Day  :  that 
in  the  present  case,  any  inconvenience,  which  the  tenant 
might  suffer,  was  obviated  by  that  part  of  the  agreement, 
which  provided  for  his  having  a  way-going  crop. 

The  rule  of  construction  laid  down  in  the  preceding  case 
of  Doe  V.  Snowdoh,  was  recognised  and  adopted  in  Doe  v. 
Spence^  6  East,  120.,  where,  under  an  agreement  by  a  te- 
nant of  a  farm,  to  enter  on  the  tilla^  land  at  Candlemas,  and 
on  the  house  and  other  premises  at  Lady  Day  following ;  and 
that,  when  he  left  the  farm,  he  should  quit  the  same  accord- 
ing to  the  times  of  entry  as  aforesaid,  and  the  rent,  which 
was  an  entire  rent  for  all  the  premises  demised,  was  reserved 
half  yearly  at  MichaelmiEis  and  Lady  Day ;  it  was  holden,  that 
a  notice  to  quit,  delivered  half  a  year  before  Lady  Day,  but 
less  than  half  a  year  before  Candlemas,  was  good. 

t  Doe  d.  Dagget  ▼.  Svowdoo,  2  Bl.  R.    f  Rec<vniied  in  Doe  t.  Watkiiu,  7 
1224.  East,  651. 


only  auxiliary  to  the  principal  subject  of  the  demise.  Neither  is 
it  necessary,  that  separate  notices  to  quit  the  other  parts  should  be 
given,  where  all  tke  parts  are  demised  as  one  entire  thing.  One 
notice,  given  in  conformity  with  the  rule  laid  down  in  the  text,  is 
sufficient* 
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Tn  ejectment  for  the  recovery  of  messuages  and  lands  *,  &c. 
on  a  demise  laid  the  11th  of  June,  1805,  it  appeared,  that  the 
premises  in  question,  in  possession  of  the  defendants,  con- 
sisting of  dwelling  houses,  out-houses,  mills,  and  other  ma- 
nufacturing buildings,  and  a  few  acres  of  meadow  and  pasture 
iand,  and  bleaching  grounds,  together  with  all  water  courses, 
&c.,  were  holden  under  a  written  agreement  for  a  lease,  dated 
the  1st  of  January,  1792,  for  a  term  of  thirty-five  years,  to 
commence,  as  to  the  meadow  ground,  from  the  95th  of  De- 
cember then  last  past ;  as  to  the  pasture  ground  from  the  25th 
of  March  next ;  and  as  to  the  housing,  milis^  and  rest  of  the 
premises,  from  the  1st  of  May  next ;  under  one  entire  rent, 
viz.  a  yearly  rent  payable  at  Pentecost  and  Martinmas,  the 
first  payment  to  be  made  at  Pentecost  then  next    A  notice 
to  quit  was  served  on  the  defendants,  on  the  28th  of  Septem- 
ber, 1804,  to  quit  at  the  expiration  of  the  then  current  year 
of  their  holding.    It  was  objected  that  the  notice  was  insuf- 
ficient, on  the  ground  that  the  substantial  time  of  entry  was 
either  the  25th  of  December,  whence  the  first  holding,  as  to 
the  meadow  ground,  was  to  commence;  or  from  Martinmas 
preceding,  the  rent  being  reserved  at  Pentecost,  and  Martin- 
mas, and  the  first  half  year  being  payable  at  Pentecost    Bat 
the  court  overruled  the  objection,  and  held  the  notice  to  be 
sufficient;  Grose,  J.  observing,  that  it  was  right  to  adhere  to 
the  rule  laid  down  in  Doe  v.  Spence,  which  was  founded  in 
good  sense  and  convenience,  that  the  half  yearns  notice  to  quit 
should  be  given  with  reference  to  the  substantial  time  of  entry 
of  the  tenant,  and  when  that  was,  must  depend  on  what  was 
Ae  substantial  part  of  the  thing  demised,  whereon  the  tenant 
enters.    In  the  present  case,  the  substantial  part  of  the  demise 
was  the  house  and  manufacturing  buildings,  &c.  on  which  the 
tenant  was  to  enter  on  the  1st  ol  May ;  that,  therefore,  was 
the  substantial  day  of  entry.    Le  Blanc,  J.  added,  that  the 
substantial  time  of  entiy  was  not  necessarily  to  be  collected 
from  the  rent  days,  though  it  happened  in  the  case  of  Doe  v. 
Spence,  that  the  tenant  entered  on  the  substantial  part  of  the 
premises  on  the  day  from  which  the  rent  was  reckoned. 

It  is  a  question  of  fact  for  the  jury  to  dedde,  which  is  the 
principal  and  which  the  accessorial  subject  of  demise^-*-This 
oeing  found,  the  judge  may  then  determine,  whether  the  no- 
tice to  quit  has  been  given  in  due  time. 

Requisites  of  Notice. — ^With  respect  to  the  notice  to  quiff 
it  may  be  observed,  that  although  a  parol  notice  is  sufficient', 

g  Doe  T.  Watkim  and  another,  7  East,   1  Per  Lord  EUenborongh,  C  J.  in  Doe 
651 .  d.  Ld.  Macarteney  ▼.  Criek,6  Eap.  N. 

b  Doe  on  d.  of  Heapy  ▼.  Howard,  11       P.  C.  197. 
East,  498. 
Vol..  JI.  C 
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yet  it  is  more  advisable  to  give  a  written  nptice.  The  terms 
iQ  which  the  notice  is  expressed  should  be  clear  and  definite, 
in  order  to  avoid  any  objection  on  this  ground  at  the  trial  of 
the  ejectment ;  for  it  has  been  holden'',  that  where  an  irr^u- 
lar  notice  is  given,  it  is  not  incumbent  on  the  party  served 
with  it,  to  make  an  objection  to  it  at  the  time  of  service;  it  is 
sufficient  if  he  object  to  it  at  the  triaL  The  courts,  however, 
seem  to  listen  to  these  objections  with  reluctance,  and  will,  if 
possible,  so  construe  the  notice  as  to  five  effect  to  it^  Hence, 
"  I  desire  you  to  quit,  &c.  or  I  shall  insist  on  double  rent  ;** 
has  been  holdena  good  notice  "^^  So  upon  a  taking  from  old 
Michaelmas  to  old  Michaelmas,  a  notice  to  quit  at  Michael- 
mas will  be  sufficient*,  at  least  if  it  be  proved,  that  the  te- 
nancy commenced  at  old  Michaelmas*.  So  a  notice  delivered 
at  Michaelmas,  1796,  **  to  quit  at  Lady  Day  which  will  be 
in  the  year  1795,"  was  adjud^;ed  to  be  good ;  for  the  intention 
is  clear,  and  the  words,  **  m  the  year  1795,"  may  be  re- 
jected P.  So  a  notice  to  quit  at  the  expiration  of  the  current 
year  of  the  tenancy,  which  shall  expire  next  after  the  end  of 
one  half  year  from  the  date  of  the  notice,  is  sufficient,  al- 
though no  particular  day  is  mentioned  ^.  It  is,  however,  es- 
sentially necessary,  that  the  notice  should  be  to  quit  at  the 
expiration  of  the  current  year  of  the  tenancy ;  that  is,  if  the 
defendant  hold  from  Michaelmas,  the  notice  must  be  given 
half  a  year  before  Michaelmas,  to  quit  at  Michaelmas ;  if  from 
Lady  Day  at  Lady  Day,  &c. ;  for,  if  a  notice  to  quit  at  Mid- 
suDuner  be  given  to  a  tenant  holding  from  Michaelmas,  or 
vice  versd,  it  will  be  insufficient' ;  and  a  notice  to  quit  at  a 
particular  day  is  not  primd  facie  evidence  of  a  holding  from 
that  day',  though  a  contrary  doctrine  was  formerly  holden% 
unless  it  is  serv<^  personally  on  the  tenant,  who  makes  no  ob« 
jectioD  at  the  time  ".  In  a  case  where  the  notice  (which  was 
delivered  on  the  29th  of  September)  was  to  quit  on  the  95th 
of  March,  or  the  8th  day  of  April,  next  ensuing,  defendant 
having  objected  to  it  on  the  ground  that  it  did  not  express  witb 

k  Oakapple  d.    Green  t.  C<^us,  4  p  Doe  d«  D.  of  Bedfind  t.   Kigfatley 

T.  R.  361 .    But  tee  Doe  d.  Leicester,  7  T.  R.  63. 

2  Taunt.  109.  q  2  £sp.  N.  P.  G.  689. 

See  Doe  v.  Areher,  14  East,  245.  r  Oakapple  d.  Gieen  ▼.  Copous,  4  T. 

mDoe  d.  Blattbewsv.  Jackson,  Doug.  R.  361. 

175.  8  2  Camp.  N.  P.  C.  258.  n.  Doe  d.  Ash 

n  Per  Heath,  J.  Gloucester  Sum.  Ass.  ▼.  Cal\ert,  2  Camp.  N.  P.  C.  388. 

,  1800.     Woodf.  Land.  &T6B.p.224.  t  Doe  d.  Puddicombe  t.  Harris,  per 

2d  ed.  Eyre,  Baron,  Dorset  Sum.  Ass.  1784. 

o  Doe  d.  Hinde  ▼.  Vince,  2  Camp.  N.  1  T.  R.  161. 

P.  C.  256.  per  8r.  A.  Mc.  Donald,  u  Doe  d.  Clarges  y.  Foriter,  13  East, 

C.  B.  and  8.  P.  per  Lord  Ellenbo-  405.  Tbomas  t«  Thomas^  2  Camp.  N. 

rough,  C.  J.  in  Doe  ▼.  Brookes,  2  P.  C.  647. 

Camp.  N.  P.O.  257.  n. 
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sufficient  accuracy  the  end  of  the  tenancy,  and  the  time  when 
the  defendant  was  to  quit,  and  that  at  all  events  it  was  incum- 
bent on  the  lessor  of  the  plaintiff  to  shew  that  the  defendant's 
tenancy  commenced  either  on  the  25th  of  March  or  8th  of 
April,  Lord  Kenyon,  C.  J.  ruled  the  notice  to  be  sufficient, 
anid  that  the  onus  of  proving  the  commencement  of  his  tenancy 
lay  on  the  defendant  ^  N.  In  this  case  the  demise  was  laid 
on  a  day  subsequent  to  the  dth  of  April.  It  will  be  proper 
to  remark,  that  where  the  tenant,  being  applied  to  by  his 
landlord  respecting  the  commencement  of  his  holding,  informs 
bim  that  it  began  on  a  certain  day,  and  the  landlord  gives  the 
tenant  a  notice  to  quit  agreeably  to  the  information  received  ^ 
the  tenant  will  be  precluded  from  contending  that  his  tenancy 
commenced  on  a  different  day,  even  though  he  can  prove  that 
the  information  which  he  gave  his  landlord  proceeded  on  a 
mistake,  and  not  from  an  intention  to  deceive. 

A  receipt  for  rent  up  to  a  particular  day  is  primd  facie 
evidence  of  the  commencement  of  the  tenancy  at  that  day*. 

Upon  a  parol  demise,  rent  to  commence  from  the  follow- 
ing Lady  Day  *,  evidence  of  the  custom  of  the  country  is  ad- 
missible to  shew  that  by  "  Lady  Day,"  the  parties  meant 
'•  old  Lady  Day." 

It  is  not  essentially  necessary  that  the  notice  should  be  di- 
rected to  the  defendant^,  if  the  terms  of  it  shew  that  the  de-> 
fendant  is  tenant  to  the  plaintiff,  and  if  it  is  proved  to  have 
been  served  on  the  defendant  at  the  proper  time.  Neither  is 
it  necessaiy  for  a  landlord  to  give  notice  to  any  one  but  his 
own  tenant^,  although  such  tenant  may  have  underlet  part  of 
the  demised  premises.  A.,  tenant  from  year  to  year'  to  B., 
from  Michaelmas,  1801,  underlet  part  of  the  premises  to  C. 
A.»  without  receiving  any  regular  notice  to  quit  from  B., 
agreed  to  give  him  up  possession  at  Michaelmas,  1810,  and 
B.  then  took  possession  of  all  that  A.  had  continued  to  oc- 
cupy;  but  C.  naving  before  refused  to  deliver  his  part,  was 
served  in  the  February  preceding,  with  a  notice  to  quit  at 
Michaelmas,  1810,  from  B.  to  whom  be  had  never  paid  rent, 
or  otherwise  acknowledged  as  his  immediate  landlord,  but 
bad  paid  his  rent  to  A.  up  to  Michaelmas,  1808,  and  had 

X  I>oe  d.  BfatthewsoD  ▼.  Wrightman,  a  Doe  d.  Hall  v  BensoD,  4  B.  At  A.  588. 

4  Esp.  N.  P.  C.  5.    fiut  see  Doe  ▼.  b  Doe  d.  Mattbewion  ▼.  Wrightmaoi 

Foster,  sup.  4  Esp.  N.  P.  C.  5. 

7  Doe  d.  Byre  t.  Lambly,  2  Esp.  N.  P.  c  Roe  ▼.  Wiggs,  2  Boe.  ft  Poll.  N.  R, 

C.  635.  230.    See  also  3  Taunt.  95. 

t  Per  Lord  EUenboroui^h,  C.  J.  in  Doe  d  Pleasant  d.  Hayton  v.  Benson,   14 

d.  CasUeton  v.  Samuel,  5  Esp.  N.  P.  East,  234. 

C.174. 
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tendered  him  the  rent  which  had  accrued  since  that  time, 
which  A.  had  refused  to  receive.  B.  brought  an  ejectment 
against  C. ;  it  was  holden,  that  the  notice  was  insufficient, 
B.  not  having  given  any  regular  notice  to  A.  his  immediate 
tenant ;  and  A.  not  having  given  any  such  notice  to  C. ;  for 
without  one  or  other  of  such  notices,  C.'s  interest  in  the  part 
underlet  continued.  Lord  Ellenborough  observed,  'Hhata 
tenancy  from  year  to  year  was  determinable  either  by  a  regu- 
lar notice  to  quit;  or,  he  might  say,  for  the  purpose  of  this 
case,  by  a  surrender  of  a  part  of  the  premises  in  the  name  of 
the  whole ;  but  A.  had  not  done  even  that ;  for  he  merely 
ceased  to  reside  on  the  part  which  he  had  retained  in  his  own 
possession,  without  making  a  surrender  in  the  name  of  the 
whole.  But  while  he  was  tenant  from  year  to  year  of  the 
whole,  he  let  off  a  part  to  the  defendant ;  and  nothing  has 
been  done  to  put  an  end  to  the  tenancy  as  to  that  part*'  Evi- 
dence that  the  notice  was  delivered  and  explained  to  the  ser* 
vant  of  the  tenant  at  his  dwelling-house,  though  such  dwel- 
ling house  be  not  situated  on  the  demised  premises,  is  pre- 
sumptive evidence  that  the  notice  came  to  the  hands  of  the 
tenant*,  the  servant  not  being  called.  But  evidence  of  the 
notice  having  been  left  at  the  tenant's  house  ^  without  farther 
proof  of  its  having  been  delivered  to  a  servant,  who  is  not 
called,  or  that  it  came  to  the  tenant's  hands,  is  not  sufficient 
Evidence  of  the  notice  being  served  on  the  premises  <,  on  one 
of  two  joint  tenants,  who  resided  on  the  premises,  is  pre- 
sumptive evidence  that  the  notice  reached  tne  other  joint  te- 
nant, who  resided  elsewhere.  A  lease  contained  a  proviso 
making  it  determinable  by  a  notice  in  writing  given  by  the 
lessor  or  his  executors  under  his  or  their  respective  hands. 
Holden^  that  a  notice  signed  by  two  only  of  three  executors 
of  the  lessor  to  whom  he  had  bequeathed  the  freehold  as 
joint-tenants,  expressing  the  notice. to  be  given  on  behalf  of 
themselves,  and  the  3d  executor,  was  not  good.  Neither 
could  such  notice  be  sustained  under  the  general  rule  of 
law  that  one  joint-tenant  may  bind  his  companion  by  an  act 
done  for  his  benefit ;  for  non  constat  that  the  determination 
of  the  lease  was  for  the  benefit  of  the  co-joint  tenant,  wbicb 
it  was  incumbent  on  the  party  who  wished  to  avail  himself  of 
it  to  prove.  And  the  notice  to  quit  being  such  as  the  tenant 
was  to  act  upon  at  the  time,  no  subsequent  recognition  of 
the  third  executor  would  make  it  good  by  relation:    nor 

e  Jones  d.  GriffiUis,  ▼.  Manb,  4  T.  R.    g  Doe  ▼.  Watkios  and  anoUier,  7  East^ 
464.  551.    Doe  d.  Ld.  Macartaey  ▼.  Crick 

f  Deed.  Barots  ▼.  Luc^5,  5  Esp.  N.        and  another,  6  Esp.  ff.  P.  C.  196. 
P.  C.  153.  s.  P.  EUenborou^,  C.  J. 

h  Right  V.  Cuthell,  5  East,  491 . 
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was  his  Joining  in  the  ejectment  eyidence  of  his  original 
cissent  to  bind  uie  tenant  by  the  notice. 

fFaver  of  Notice. — ^Where  a  notice  to  quit  has  been  given, 
the  lessor  must  be  careful  not  to  do  any  act  which  may  be 
construed  as  an  affirmance  of  the  tenancy  and  a  waver  of  the 
notice.  A  distress  for  rent,  which  accrued  after  the  expira- 
tion of  the  time^  at  which,  by  the  notice,  the  tenant  is  to 
quit,  is  an  acknowledgment  of  the  tenancy  ^ ;  so  is  the  accept- 
ance of  rent  so  due^ ;  but  it  shall  be  left  to  the  jury  to  say 
whether  the  money  received  were  received  as  rent;  for 
whether  it  shall  be  a  waver  of  the  notice  depends  on  the  in- 
tention of  the  parties,  which  is  a  matter  of  fact  to  be  left  to 
the  jury*  (13). 

Ejectment  for  recovering  possession  of  a  farm  ■,  tried  before 
Lawrence,  J.  at  Salop  Sum.  Ass.  1801.  The  farm  consisted 
of  lands  of  different  descriptions,  to  be  quitted  at  different 
times;  the  arable  on  the  29tli  of  September,  18C0  ;  the  pas- 
ture and  meadow  on  the  dOth  of  November ;  the  dwelling- 
house,  &c.  on  the  Ist  of  May,  1801.  I'he  lessor  on  the  2lst 
of  March,  1800,  served  the  defendant  with  a  notice  to  quit 
the  farm  at  the  several  times  atove  stated ;  and  the  defendant 
not  having  quitted  the  arable  on  the  29th  of  September,  or 
the  meadow  and  pasture  on  the  30th  of  November,  the  lessor 
brought  his  ejectment ;  pending  which  he  delivered  to  the 
defendant  another  notice  (16),  dated  the^Oth  of  March,  1801, 
to  quit  the  messuage  and  dwelling- house,  &c.  together  with 
the  lan^s,  &c.  to  wit,  the  arable  on  the  99th  of  September, 
1801;  the  meadow  and  pasture  on  the  30th  of  November, 
1801 ;  the  dwelling-house,  &c.  on  the  1st  of  May,  1802.  It 
was  objected^  at  the  trial,  that  the  second  notice  was  a  wavei 
of  the  first,  being  a  recognition  of  the  tenancy  still  subsisting: 

i  Ward  ▼.  Willisgale,  1  H.  Bl.  311.         1  Doe  ▼.  Batten,  Cowp.  243. 
k  Goodriffht  d.  Charter  t.  Cordwent,    m  Doe  d.  Williams  y.  Humphreys,  2 
6T.It210.  East's  R.237. 


(15)  In  the  case  of  a  tenancy  from  year  to  year,  if  at  the  expi- 
ration of  the  year,  the  landlord  consents  to  accept  another  person 
as  his  tenant,  the  first  tenant  is  thereby  dischaigea,  although  ne  has 
not  given  any  notice  to  quit,  or  made  any  surrender  in  writing  of 
bis  interest.     Sparrow  v.  Hawkes,  2  Esp.  N.  P.  C.  505. 

(16)  The  second  notice  was  copied  verbatim  from  the  first,  with 
the  alteration  only  of  the  dates ;  and  the  reason  suggested  at  the 
bar,  why  it  was  given,  was,  because  the  person  who  was  to  prove 
the  service  of  the  first  notice  was  dangerously  ill,  and  it  was  appre- 
hended, that  the  lessor  would  not  be  able  to  prove  the  notice. 


i 
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but  the  learned  judge  overruled  the  object iou,  and  a  verdict 
was  found  for  plaintiff.  The  court  (after  argument  on  motion 
to  enter  a  nonsuit)  concurred  in  opinion  with  Lawrence,  J., 
observing,  that  it  had  been  admitted,  in  the  course  of  the  ar- 
gument, that  if  the  plaintiff  had  not  intended  that  the  second 
notice  should  operate  as  a  waver  of  the  first,  he  might  have 
so  explained  his  intention,  by  adding  that  the  second  notice 
was  to  enable  him  to  recover  the  premises  at  a  subsequent  as- 
sizes, if,  by  any  accident  he  should  fail  at  those  then  ensuing. 
A.nd,  under  the  circumstances,  the  defendant  must  have  un- 
derstood, that  this  notice  was  given  for  that  purpose;  and  it 
was  not  possible  for  the  defendant  to  suppose,  that  the  plain- 
tiff intended  to  wave  the  first  notice,  when  he  knew  the 
plaintiff  was,  on  the  foundation  of  that  notice,  proceeding  by 
ejectment  to  turn  him  out  of  the  ferm  (17). 

Where  rent  is  usually  paid  at  a  banker's,  if  the  banker, 
without  any  special  authority,  receives  rent  accruing  after  ex- 
piration of  notice  to  quit,  it  will  not  operate  as  a  waver*. 

And  here  it  may  be  proper  to  take  notice  of  a  doctrine  ana- 
lagous  to  the  subject  of  the  preceding  remarks,  viz.  that  ac- 
ceptance^.of,  or  a  distress'  for,  rent  due  after  condition 
broken,  with  notice  of  the  breach,  is  a  waver  of  the  for- 
feiture. 

Ejectment,  by  a  landlord,  against  his  tenant^,  on  a  proviso 
for  re-entry  for  non-payment  of  rent  arrear :  it  appeared,  that 
the  lessor  had  brought  covenant  for  half  a  year's  rent,  due  on 

n  Doe  Y.  Calvert,  2 Camp. N. P. C.  387.    p  Adm.  Greenes  case,  Cro.  Eliz.  3. 
o  Goodripht    d.    Walter,    v.  Davids,    q  Roe  d.  Crompton  v.  Minshal,  B.  R. 
Cowp.  803.  £.  33  0. 2.  Bull.  N.  P.  96.  and  MBS. 


(17)  In  Messenger  v.  Armstrong,  1  T.  R.  53.  which  was  an  ac- 
tion for  double  the  yearly  value,  it  appeared  that  the  defendant  was 
tenant  to  the  plaintiff,  under  a  demise  for  three  years,  from  Whit- 
suntide, 1781.  Two  months  previously  to  Whitsuntide,  1784, 
plaintiff  gave  the  defendant  notice  to  quit  at  that  time.  After  the 
expiration  of  this  notice,  viz.  on  the  3d  of  June,  1784,  the  plaintiff 
save  the  defendant  another  notice  to  quit  at  the  Martinmas  follow- 
ing, or  to  pay  double  rent.  It  was  contended,  that  the  first  notice 
was  waved  by  the  second ;  but  the  objection  was  overruled ;  Lord 
Mansfield,  C.  J.  observing,  that  where  a  term  is  to  end  on  a  precise 
day,  there  is  not  any  occasion  for  a  notice  to  quit ;  that  here  it  ended 
at  Whitsuntide ;  that  the  meaning  of  the  first  notice  was,  that  if 
the  tenant  did  not  quit,  the  landlord  would  insist  on  double  rent; 
and  the  second  notice  only  expressed  what  was  meant  by  the  first. 
See  Doe  d,  Digby  v.  Steel,  3  Camp.  N.  P.  C.  117. 
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a  day  subBequent  to  the  day  of  the  demise  laid  in  the  declara- 
tioa  in  ejectment,  and  a  rule  had  been  obtained  to  pay  the 
Tent  airear  into  court  in  that  action:  it  was  holden,  that  the 
plaintiff  had  waved  the  right  of  entry  for  the  forfeiture ;  be- 
caase,  by  bringing  the  action  of  covenant  on  the  lease,  he  ad- 
mitted the  defendant  to  be  tenant  in  possession  by  virtue  of 
the  lease ;  and  the  tenant  having  brought  the  money  into 
court  was  equivalent  to  acceptance.  The  law  will  always 
incline  against  forfeitures,  as  courts  of  equity  relieve  against 
them. 

But  acceptance  of  rent,  tcithout  notice  of  forfeiture,  will 
not  amount  to  a  waver  '• 

A  landlord  of  premises,  about  to  sell  them;  gave  his  tenant 
notice  to  quit,  on  the  11th  of  October,  1806,  but  promised 
him  not  to  turn  him  out'  unless  they  were  sold;  and  not 
being  sold  till  February  1807,  the  tenant  refused  on  demand 
to  deliver  up  possession;  and  on  ejectment  brought,  laying 
the  demise  on  the  19th  of  October,  1806,  it  was  holden,  that 
the  promise,  which  was  |3erformed,  was  no  waver  of  the  no- 
tice, nor  operated  as  a  licence  to  be  on  the  premises  other- 
wise than  subject  to  the  landlord's  right  of  acting  on  such  no- 
tice, if  necessary ;  and,  therefore,  that  the  tenant,  not  having 
delivered' up  possession  on  demand,  after  a  sale,  was  a  tres- 
passer from  the  expiration  of  the  notice  to  quit. 

Acceptance  of  rent,  as  rent  by  a  remainder  man,  will  not 
amount  to  a  confirmation  of  a  lease  void  as  against  him* ;  but 
it  is  an  admission  of  a  tenancy  from  year  to  year,  and  the  les- 
see will  thereby  be  entitled  to  half  a  year's  notice  to  quit". 

In  order  to  raise  an  implied  tenancy*  from  the  receipt  of 
rent,  it  must  appear  that  the  rent  was  paid  and  received,  as 
between  landlord  and  tenant,  so  as  to  raise  a  presumption  of 
an  agreement  for  a  tenancy  from  year  to  year,  and  not  as  in 
ttie  tase  of  a  conventionary  rent,  where  the  payment  is  made 
with  reference  to  a  supposed  tenancy  of  anotner  kind. 

Where,  however,  tenant  in  tail'  had  received  an  ancient 
rent  of  ll.  18^.  Qd.  from  the  lessee  in  possession,  under  a 
void  lease,  granted  by  tenant  for  life  under  a  power,  the  rack 
rent  value  of  which  was  301.  a-year,  it  was  holden,  that  such 
tenant  in  tail  could  not  maintain  an  ejectment,  laying  his  de- 

r  Qregfon  y.  HarrisoD,  2  T.  R.  425.  x  Right  v.  Bawden,  3  East,  260.    See 

s  Whiteacre  d.  Boult  v.  Symonds,  10  also  10  East,  ISS,  0.  Doe  t.  Quigley, 

East,  13.     See  also  Doe  d.Leeson  2 Camp.  N.  P.  C  505 

▼.  Sayer,  3  Camp.  N.  P.  C.  8.  y  Denn  d.  Bnine  f.  Rawlins,  10  East, 

t  Doug.51.  Cowp.201.483.  261. 

u  Doed.  Martin  t.  Watts,  7  T»R.S3. 
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mise  on  a  day  before  the  deliveiy  of  the  declaration,  without 
giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a 
trespasser  at  the  time  of  the  action  brought,  after  such  recog- 
nition of  a  lawful  possession,  if  not  as  tenant  from  year  to 
year,  at  least  as  tenant  at  will. 

An  indenture  of  lease  contained  a  general  covenant  to  re- 
pair, and  a  further  covenant  that  the  tenant  should,  within 
three  months  after  notice,  repair  all  defects,  of  which  notice 
had  been  given.  The  lease  contained  the  usual  clause  of  re* 
entry.-— It  was  holden  *  that  the  landlord,  who  had  served  a 
notice  of  repair,  might  maintain  ejectment,  before  the  ex- 
piration of  the  three  months,  for  a  breach  of  the  general  co« 
venant  to  repair ;  for  the  notice  was  not  any  waver  of  the 
forfeiture. 

Where  Notice  to  quit  is  not  required^ — ^The  doctrine  relative 
to  notices  to  quit  is  only  applicable  to  those  tenancies,  where 
the  time  of  quittin|(  is  not  agreed  upon  between  the  parties ; 
for,  where  a  lease  is  determmable  on  a  certain  event,  or  at  a 
fixed  time,  it  is  not  necessary  to  give  such  notice,  both  parties 
being  apprized  of  the  determination  of  the  term  (18).«— 
Neiwer  is  such  notice  necessary  in  a  case  where  the  pooses* 
sion  is  adverse*,  or  where  the  relation  of  landlord  and  tenant 
does  not  subsist;  e.  g.  if  the  tenant  has  attorned  to  some  other 
person,  or  done  some  other  act  disclaiming  to  hold  as  tenant 
to  the  landlord\  But  if  the  acts  done  by  the  tenant  do  not 
amount  to  a  disavowal  of  the  landlord's  title,  then  the  tenant 
is  entitled  to  notice. 

A  mortgagor  in  possession,  being  only  tenant  by  sufferance, 
is  not  entitled  to  a  notice  to  quit ;  and  consequently  if  a  mort- 
gagor lets  another  person  into  possession,  as  tenant  from  year 
to  year^  such  tenant  is  not  entitled  to  a  notice  to  quit  either 

s  Roe  d.  Goatly  ▼.  Paine,  3  Camp.  N.    b  Tliro^orton   ▼.  Whelpdale,   H.   8. 
P.  C.  620.  O.  3.  Bull.  N.  P.  96.     Doe  v.  Paa- 

a  Doe  ▼.  WiUiami,  Cowp.  032.  qiiali,  Peake*$  N.  P.  C.  196. 


(18)  *Mf  there  be  a  lease  for  a  year,  and  by  consent  of  both 
parties,  the  tenant  oontinae  in  possession  afterwards,  the  law  implies 
a  tacit  renovation  of  the  contract.  They  are  supposed  to  have  re- 
newed the  old  aepreement,  which  was  to  hold  for  a  year.  But  then 
it  is  necessary,  lor  the  sake  of  convenience,  that,  if  either  party 
should  he  inclined  to  chanee  his  mind,  he  should  give  the  other 
half  a  year's  notice  before  the  expiration  of  the  next  or  any  follow- 
ing year."  Per  Ld.  Mansfield,  C.  J.  in  Right  v.  Darby,  1  T.  IL 
162. 
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from  the  mortgagees  or  his  assignee ^^  and  this  rule  holds, 
although  the  tenant  has  been  let  into  possession  before  the 
assignment  of  the  mortgage. 

A.  agreed  to  demise  a  house  to  B.,  during  the  joint  lives 
of  A.  and  B. ;  B.  entered  in  pursuance  of  the  agreement, 
and  before  any  lease  was  executed,  died*;  after  which  B/s 
executor  took  possession  of  the  house ;  it  was  holden,  that 
A.  might  maintain  ejectment  against  the  executor,  without  a 
notice  to  fn j< ;  because  the  death  of  B.  determined  his  inte- 
rest, and  consequently  there  was  not  any  interest  vested  in 
the  executor. 

Where  a  person  obtains  postession  of  a  house  without  the 
privity  of  tne  landlord,  and  afterwards  a  n^ociation  takes 
place  for  a  lease,  upon  the  terms  of  which  the  parties  even- 
tually differ,  a  notice  to  quit  is  not  necessary  ^  So  where  a 
person  enters  under  an  agreement  for  a  lease,  without  a  sti- 
pulation that  in  case  a  lease  is  not  executed  he  shall  hold  for 
one  year  certain,  if  a  lease  be  tendered  to  the  occupier  and 
be  refuses  to  execute  it,  the  lessor  may  eject  him  without  any 
notice  to  auit '.  But  where  the  lessor  of  the  plaintiff  bad  put 
the  defenaant  into  possession  under  an  agreement  for  the  pur- 
chase of  the  land,  it  was  holden  \  that  be  could  not  without 
a  demand  of  the  possession  again,  and  a  refusal  by  the  de- 
fendant, or  some  wrongful  act  by  him  to  determine  his  lawful 
possession,  treat  the  defendant  as  a  wrong-doer  and  a  tres- 
passer, as  be  assumed  to  do  by  his  declaration  in  ejectment. 
The  defendant's  confession  of  a  lease  from  the  lessor  to  the 
plaintiff,  under  the  common  rule,  is  not  sufficient  to  determine 
the  possession ;  for  the  rule  is  only  entered  into  after  the  de- 
livery of  the  declaration  in  ejectment,  and  can  never  prove 
that  the  defendant  was  a  trespasser  before  that  time« 


VI.  Of  the  Mode  of  proceeding  in  Ejectment^  and  herein  of 

the  Declaration. 

The  mode  of  proceeding  in  the  action  of  ejectment  now 
in  use,  is  not,  as  in  other  actions^  by  suing  out  a  writ :  but 

c  Keech  ▼.  Hall,  Doug.  22.  .  g  Per  Cariam,    Hegan    v.    Jofanion, 

d  Thunder  d.  Weaver  ▼.    Belcher,  3  2  Taunt  148.    See  alio  Doe  d.  Lee- 
East,  448.  son  ▼.  Sayer,  3  Camp.  N.  P.  C.  8. 

e  Doe  d.  Broomfield  ▼.  Smitii,  6  Eatt,  h  Right  d.  Lewia  y.  Beard,  13  East, 

530.  210. 

f  Doe  d.  Knight  ▼.  Quigley,  2  Camp. 
N.  P.  C.  505. 
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A.,  the  party  claimiug  title,  before  the  the  esfloign  day  of  the 
term,  serves  a  copy  of  a  declaration,  with  a  notice  subscribed, 
upon  B.  the  tenant  in  possession  of  the  lands  or  tenements; 
or,  if  there  be  several  tenants,  on  each^  of  them. 

The  declaration  states  that  A.  on  a  certain  day,  (that  is, 
some  day  after  A/s  title  to  the  land,  &c.  accrued),  demised 
to  John  Doe,  two  messuages,  one  hundred  acres  of  land,  &c. 
situate,  &c.  for  the  term  of  years,  by  virtue  of  which 

demise  the  said  John  Doe  entered  and  was  possessed,  until 
Richard  Roe  afterwards  ejected  him. 

Such  is  the  outline  of  the  declaration,  which  is  for  the 
most  part  a  fiction ;  for,  except  in  a  few  instances,  there  is 
neither  lease,  entry,  nor  ouster;  and  the  parties,  viz.  the 
plaintiff,  and  the  defendant,  the  ejector,  usually  termed  the 
casual  ejector,  are  fictitious  persons.  In  some  respects,  how- 
ever,  care  and  accuracy  are  necessary  in  framing  this  decla- 
ration; as,  1st,  The  venue  must  be  laid  in  the  county  in 
which  the  lands  lie ;  for  this  is  a  local  action.  $d.  If  there 
be  several  lessors,  the  demise  stated  in  the  declaration  must 
be  such  as  their  title  will  warrant ;  as  if  the  lessors  of  the 
plaintiff  be  joint-tenants^  or  parceners  (19)«  the  declaration 
must  all^e  ?l  joint  demise ;  it  tenants  in  common,  a  several 
demise  by  each  of  their  several  parts  ^  (20).    In  the  latter 

iBaU.N.P.  98.  Moor   ▼.    Thundeo;    Show.    342. 

k  Bull.  N.  P.  107.  Heatherly  ▼.  Weston,  2  WiU.  332. 

1  Mantle  ▼.  WoUingtoD,  Cro.  Jac.  166.        S.  P. 


(19)  In  an  action  of  ejeetiofimus,  a  lease  was  made  by  two  par- 
ceners, and  it  was  declared  qtiod  dmiferunt:  an  exception  was 
taken,  on  the  ground,  that  the  lease  was  the  several  lease  of  each 
of  them  for  her  moiety,  and  holden  good.  Moor,  682,  pi.  939. 
This  case  was  denied  by  Holt,  C.  J.  in  Ld.  Raym.  726,  who  ruled, 
that  parceners  might  jom  in  ejectment.  Holt's  opinion  is  con- 
firmed by  a  passage  in  1  Inst.  180.  b.  where  it  is  said,  that  joint- 
tenants  must  jointly  implead,  and  jointly  be  impleaded  by  others, 
which  property  is  common  between  them  and  parceners;  and  Holt's 
opinion  is  adopted  in  Buller's  N.  P.  107.  It  is  corroborated  by 
the  following  position  in  1  Rol.  Ab.  878.  pi.  5.  If  two  parceners 
join  in  a  lease  tor  years  by  indenture,  this  is  but  one  lease ;  for  they 
have  not  several  frank  tenements,  but  shall  join  in  an  assize.  And 
in  Stedman  v.  Bates,  Ld.  Raym.  64.  it  was  holden  that  parceners 
must  join  in  an  avowry  for  rent  arrear. 

(20)  "  Declaration  in  ejectment  was  of  a  joint  demise  of  A.  and 
B.,  and  on  the  evidence  it  appeared  that  they  were  tenants  in  com- 
ipon ;  the  plaintiff  failed.'*     M.  3  Jac.  Blackaspers's  case.     Noy, 
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case  the  declaration  must  contain  as  many  counts  as  there  are 
tenants  in  common  lessors  of  the  plaintiff.  But  tenants  in 
common  may  join  in  a  lease  to  a  third  person,  and  then  the 
declaration  may  state  a  demise  by  such  lessee,  dd,  The  day, 
on  which  the  demise  is  stated  to  have  been  made,  must  be 
some  day  after  the  title  of  the  lessor  of  the  plaintiff  accrued ; 
otherwise  the  plaintiff  will  be  nonsuited :  for  not  being  en- 
titled to  the  possession  he  cannot  make  a  lease.  Hence,  in  the 
case  of  a  fine  levied  with  proclamations,  where  an  actual 
entry  is  necessary  to  complete  the  lessor's  title,  the  demise 
must  be  laid  on  a  day  subsequent  to  the  entry*.  But  the  sur- 
renderee of  a  copyhold  estate,  after  admittance^  may  maintain 
an  ejectment  against  the  surrenderor,  on  a  demise  laid  on  a 
day  between  the  times  of  surrender  and  admittance ;  because, 
as  against  all  persons,  but  the  lord,  the  title  of  the  surren- 
deree, after  admittance,  is  perfect  as  from  the  time  of  the 
surrender,  and  shall  relate  back  to  it".  So  in  ejectment  by 
an  administrator,  the  demise  may  be  laid  on  a  day  after  the 
intestate's  death,  but  before  administration  granted ;  for  the 
administration,  when  granted,  will  relate  back,  and  shew  the 
title  to  have  been  in  the  administrator  from  the  death  of  the 
intestate.  But  the  bargain  and  sale  by  the  commissioners  to 
the  assignees  of  a  bankrupt,  of  the  bankrupt's  freehold  lands, 
does  not  relate  to  the  act  of  bankruptcy  so  as  to  vest  the  title 

m  Berrington  v.  Parkhuitt,  8tr.  1086.  n  Holdfast  ▼.  Clapbam,  1  T.  R.  600. 


n.  43.  Hal.  MSS.  See  Noy,  13.  cited  in  Haigrave's  »•  (7)  I  Inst. 
45  a.  But  payment  of  rent  to  the  agent  of  A.  B.  C.  is  an  admis- 
sion that  the  party  holds  under  A«  B.  C.  jointly,  and  will  support 
a  joint  demise,  unless  it  be  expressly  proved  that  they  were  entitled 
in  a  different  manner.  Doe  d.  Clarke  and  others  v.  Grant,  12  East, 
221.  See  also  Doe  v.  Read,  12  East,  57.  In  Roe  d.  Baper  v. 
Lonsdale,  12  East.  39,  it  was  holden  that  a  copyhold  descending  by 
custom  to  all  the  children  ecjually  of  the  tenant  last  seised,  one 
of  the  joint-tenants  mieht  mamtain  ejectment  on  his  single  demise 
for  bis  own  share.  In  Doe  d.  Lulham  v.  Fenn,  3  Camp.  N.  P.  C. 
190.  Loid  Ellenborough,  C.  J.  held,  that  in  ejectment  on  the  seve- 
ral demises  of  three  persons,  each  demise  beiug  of  the  whole,  the 
lessors  of  the  plaintiff  were  entitled  to  a  verdict,  upon  evidence,  that 
they  had  jointly  granted  a  lease  to  the  defendant  under  which  he  had 
paid  rent,  but  wliich  had  expired.-— N.  It  was  objected,  that  it  must 
De  taken  that  the  lessors  of  the  plaintitf  were  joint-tenants,  and  as 
there  was  not  any  joint  demise,  the  plaintiff  could  not  recover,  but 
Lord  Ellenborougn  overruled  the  objection.  See  Woirall  v.  Beck, 
M.  8  Geo.  2.  cited  1  WUs.  1. 
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in  the  assignees  from  that  time,  and,  therefore,  in  ejectment 
by  the  assignees  upon  a  demise  laid,  after  the  act  of  bank** 
ruptcy»  but  before  the  baiigain  and  sale,  it  was  adjudc^ed  ill*. 
4tn,  The  demise  may  be  for  any  number  of  years ;  tnis  part 
of  the  declaration  being  a  fiction,  it  will  not  be  any  objection 
that  the  lessor  of  the  plaintiff  had  not  power  to  grant  a  term 
of  equal  duration  with  that  alleged.  Hence,  tenant  from 
year  to  vear,  may  declare  on  a  demise  for  seven  years'.  Care 
should  be  taken  that  the  term  stated  be  long  enough  to  admit 
of  the  plaintiff's  recovering  possession  before  It  expires  (21). 
6th,  If  the  ejectment  be  brought  by  a  corporation  aggregate^ 
(99),  an  infant,  or  for  tithes',  regularly  the  declaration  ought  to 
state  that  the  demise  was  by  deed;  and»  in  the  caseof  the  infant, 
it  ought  to  appear  that  some  rent  was  reserved ;  but  it  is  not 
necessary  that  the  deed  should  be  proved'.'  In  ejectment  for 
tithes  the  declaration  ought  to  set  forth  the  nature  of  the 
tithe  ^  6th,  With  respect  to  the  description  of  the  thing 
demised,  it  may  be  observed,  that  it  ought  to  be  made 
with  such  certainty,  that  the  sheriff  may  know,  from  an  in- 

o  Doe  d.  Esdaile  ▼.  Mitchell,  2  M.  ft  S.  Omission  cured  by  Terdict,  Partridge 

446.   ^  ▼.  Bail,  Lord.  Raym.  136. 

p  Doe  ▼.  Porter,  3  T.  R.  13.  s  Farley  ▼.  Wood,  1  Esp.  N.  P.  C  198. 

q  Carth.  390.    Tliis  omission  will  be  Kenyon,  C.  J. 

aided.by  verdict    Bull.N.  P.98.  t  Bull.  N.  P.  99. 

r  Swadling  ▼.  FierS|  Cro.  Jac.   613. 


(21)  But  the  courts  have  been  very  liberal  in  permitting  plaintiffs 
to  amend  in  this  instance.  In  the  case  of  Power  d.  Boyce  and  ano- 
ther y.  Rowe,  (in  Ireland,  Pasch.  1832.)  the  term  expired,  whilst 
the  case  was  depending  in  the  Exchequer  Chamber;  the  judgment 
haying  been  affirmed,  a  motion  was  made  to  enlarge  the  term,  and 
the  court  (Lord  Redeadale,  €•  assisted  by  the  chief  justices)  on  the 
authority  of  Dickens  v.  Greenvill,  Carth.  3.  and  Vicars  v.  Haydon 
Cowp.  841.  made  an  order  to  amend  the  record  by  enlarging  the 
term.  A  writ  of  error  was  then  sued,  returnable  in  Parliament,  and 
upon  the  record  so  amended  beifig  transmitted,  the  plaintiff  in  error 
complained,  by  petition  to  the  House  of  Lords,  of  the  amendment 
made  by  the  Court  of  Exchequer  Chamber  as  an  alteration  of  the 
record,  and  prayed  a  writ  of  certiorari  to  be  directed  to  the  Court  of 
Excheauer  C.  to  transmit  the  record  in  its  original  form.  Upon  de- 
bate, tneir  lordships  refused  the  writ,  holding  the  amendment  to 
have  been  properly  made,  and  finally  affirmed  the  judgments  on  the 
merits.  See  Lessee  of  Lawlor  v.  Murray,  1  Schoales  and  Lefroy's 
Rep.  81.  n.  (a.) 

(22)  A  corporation  aggregate  cannot  make  a  lease  for  years  with- 
out deed,  in  respect  of  the  quality  of  the  incorporation,     1  Inst  85.  a. 
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Bpection  of  the  record,  what  he  is  to  deliver  possession  of. 
But  the  strictness  of  this  rule  has  been  relaxed  in  many  in- 
stances, on  the  ground  that  the  sheriff  is  to  take  his  informa- 
tion from  the  party  recovering  (93).  7th,  The  ejectment  or 
ouster  must  be  stated  to  have  been  made  after  the  commence- 
ment of  the  supposed  lease :  but  it  is  not  necessary,  although 
usual,  to  mention  any  particular  day*.  It  is  sufhcient,  if  it 
appear  on  the  face  of  the  declaration,  that  the  ouster  was 
after  the  term  commenced,  and  before  action  brought 

Of  the  Notice  subscribed  to  the  Declaration.'^To  the  de- 
claration is  subscribed  a  notice  to  the  tenant  in  possession, 
from  the  casual  ejector,  and  subscribed  with  his  name,  sig- 
nifying, that  unless  the  tenant  appear,  &c  in  the  term  (24) 
next  ensuing  that  in  which  the  declaration  is  served,  and  by 

u  Menel  ▼.  Smith,  Cro.  Jac.  31 1. 


(23)  £jectto/nikeof  dOaciesoflandinD.andS.  The  defend- 
ant was  found  guilty  of  10  acres,  and  as  to  the  residae,  not  guilty ; 
and  it  was  moved,  in  arrest  of  jud^ent,  that  it  is  uncertain  in  which 
of  the  vills  this  land  Jay,  and  therefore  no  judgment  can  be  given, 
nor  any  execution.  But  the  objection  was  overruled ;  aud  it  was  ad- 
judged for  the  plaintiff;  for  the  sheriff  shaU  take  his  information 
from  the  parttf  for  what  10  acres  the  verdict  was. — Portman  v.  Mor- 

fin,  Cro.  Eliz.  465.     See  also  to  the  same  effect,  Cottingham  v. 
ing,  I  Burr.  623.  and  Connor  v.  West,  5  Burr.  2673. 

(24)  This  is  the  form  of  notice  in  a  country  cause;  but  if  the 
lands  lie  in  London  or  Middlesex,  regularly  the  notice  ouffht  to  be  to 
appear  on  the  first  day  of  the  term,  whether  the  proceedings  are  by 
bill  or  original.  By  the  first  day  of  the  term  here  is  meant  the  first 
day  of  full  term.  Although  in  some  cases  the  court  will  permit  an 
amendment  of  the  notice,  yet  it  is  better  to  observe  the  rule  here 
laid  down;  for  where  in  ejectment  brought  by  original  in  Middlesex, 
the  notice  was  to  appear  on  the  morrow  of  the  Holy  Trinity^  the 
court  set  aside  the  judgment,  which  had  been  given  on  the  usual 
affidavit  against  the  casual  ejector ;  observing,  that  the  notice  was 
designed  to  inform  the  lay  gents  of  the  time  of  appearing;  and  that, 
therefore,  it  should  be  expressed  in  such  terms  as  they  might  under- 
stand. Doe  d.  Jcynes  v.  Roe,  T.  10  G.  2.  MSS.  See  also  Hold- 
fast V.  Freeman,  Str.  1049.  where  the  notice  was  to  appear  on  Uie 
essoign  day  of  the  term,  and  bolden  bad.— If  the  notice  is  snb* 
scribed  in  the  name  of  the  nominal  plaintiff,  instead  of  the  casual 
ejector,  the  court  will  not  set  aside  the  proceedings  for  irreeularity. 
Hazlewood  v.  Thatcher,  3  T.  R.  351.  in  which  the  case  of  Peace- 
able V.  Troublesome,  1  Barnes,  4to.  edit.  172.  was  over-ruled.  If 
the  notice  be  signed  by  the  lessor  of  the  plaintiff,  or  even  by  a  wrong 
name,  the  rule  for  judgment  may  be  drawn  up,  Goodtitle  v.  Notitle» 
5  B.  and  A.  849. 
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rule  of  court)  cause  himself  to  be  made  defendant,  in  the 
room  of  the  casual  ejector,  he  shall  suffer  judgment  to  be 
entered  against  him,  and  the  tenant  will  be  turned  out  of  pos- 
session. At  the  time  when  the  copy  of  the  declaration  and 
notice  is  delivered  to  the  tenant  in  possession,  he  must  be  in- 
formed of  the  nature  of  the  proceeding,  and  the  notice  should 
be  read  to  him,  or  the  substance  of  it  fully  explained.  The 
deliveiy  of  the  declaration  and  notice,  accompanied  with  the 
explanation  above-mentioned,  is  called  service  of  a  declara- 
ration  in  ejectment 

In  all  country  ejectments  served  before  the  essoign  day  of 
any  Michaelmas  or  Easter  Term,  the  time  for  appearance 
shall  be  within  four  days  after  the  end  of  such  Michaelmas  or 
Easter  Term,  and  shall  not  be  postponed  until  the  fourth  day 
after  the  end  of  Hilary  or  Trinity*. 


VII.  Of  the  Service  of  Declaration, 

The  tenant  or  tenants  in  possession  may  be  served  per- 
sonally at  any  place.  But  in  cases  where  tenant  in  posses- 
sion cannot  be  served,  service  on  the  wife  of  tenant  m  pos- 
session must  be  either  on  the  land  in  question,  or  at  the 
dwelling  house  of  the  husband.  In  this  case,  from  the  fact 
of  the  wife  being  served,  on  the  premises^,  or  at  the  dwell- 
ing-house of  the  husband,  though  not  on  the  premises,  the 
court  presumes  that  the  parties  are  living  together  as  man 
and  wife,  and  that  the  husband  has  notice  of  the  proceedings : 
and  on  this  presumption,  such  service  is  deemed  good. 

Service  on  the  servant,  child,  or  niece,  of  the  tenant  in  pos- 
session, on  the  premises,  is  ^ood  service,  provided  the  service 
be  afterwards  acknowledged  by  the  tenant  himself,  and  it  ap- 
pears that  he  has  received  it  before  the  essoign  day* ;  but  a 
mere  acknowledgment  of  the  wife  is  not  sufficient*. 

If  the  tenant  or  his  wife  refuse  to  receive  the  declaration, 
&c.  a  copy  of  it  should  be  left  for  them,  or  affixed  to  the  pre- 
mises; so  if  there  be  not  any  person  in  possession  of  the 
thing  demised,  a  copy  of  the  declaration  and  notice  should 
be  affixed  to  some  conspicuous  part 

X  R.  6.  B.  R.  E.  T.  1821.  4.B.andA.  z  Roe    Lessee    Hambrook    y.    Doe, 

439.   C.  E  E.  T.  1821.   2  B.  and  B.  14  East,  441 . 

705.  ft  1  Bos.  k  Pul.  S84. 
J  Doe  d.  Morland  y.  Bayliss,  6  T.  R. 

765. 
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Where  there  is  any  thing  unusaal  in  the  manner  of  serving 
the  declaration,  it  ahould  be  mentioned  to  the  court  on  mov- 
ing for  judgment  against  the  casual  ejector ;  and  if  the  court 
are  satisfied  that  the  tenant  has  had  notice  of  the  de- 
claFBtion/  they  will  make  the  rule  for  judgment  absolute  in 
the  first  instance;  if  doubtful,  they  will  grant  a  rule  requiring 
the  tenant  to  shew  cause  why  the  service  should  not,  under 
the  special  circumstances,  be  deemed  sufficient,  and  they  will 
prescribe  the  mode  of  serving  the  rule^. 


VIII.  Of  the  subsequent  Proceedings-^Judgment  against 
casual  Ejector'^Appearance  of  Defendant — Con^ 
sent  Rule-^tat.  11  G.  2.  c.  19.  s.  13.  eftabling 
Landlord  to  defend. 

It  the  tenant  in  possession  does  not  appear  according  to 
the  notice  subscribed,  and  enter  into  a  rule,  called  the  con- 
sent rule,  the  plaintiff  may;  at  the  beginning  of  the  term  in 
which  the  tenant  in  possession  ought  to  have  appeared^  move 
the  court  for  judgment  against  the  casual  ejector.  Before 
this  motion  can  be  made,  a  rule  to  plead  must  be  given*,  and 
the  motion  itself  must  be  founded  on  an  affidavit  of  service 
of  declaration,  either  on  the  tenant  in  possession,  or  in  such 
manner  as  shall  satisfy  the  court,  that  the  tenant  in  possession 
has  bad  notice  of  the  proceeding. 

*  The  time  for  appearance  depends  on  the  situation  of  the 
premises. 

1.  JFhers  the  Premises  lie  in  London  or  Middlesex. 

The  tenant  in  possession  must  appear  within  four  days, 
inclusive,  next  after  the  motion  for  judgment,  if  such  mo- 
tion  be  made  at  the  beginning  of  the  term.  But  where  it 
is  in  a  more  advanced  staee  of  the  term,  the  court  will  ex- 
ercise their  discretion,  and  order  the  tenant  to  appear  imme- 
diately, or  within  one  or  two  days,  so  that  the  plaintiff  may 
give  notice  of  trial  within  the  term.  If  the  motion  forjudge 
ment  is  made  within  the  last  four  days  of  the  term,  the  te» 

b  Bee  SpiigiiUy  ▼.  Dniioh,  2  Bait.        R:  200.  GuUi?er  ▼.  Wagitiir,  1  JBl.  E. 
1116.  Fenn  ▼.  DeiiD,  t  Bunr.  liSl.       317. 

of  Hethold  ▼.  Noright,  1.  BL    c  R.T.  18Car.2.B.R. 


72«  EJECTMENT. 

nant  has  until  two  days  before  the  essoign  day  of  the  subse- 
quent term  to  appear  in. 


2.  Where  the  Prenuses  lie  eltewhere  than  va  London  or  Middlesex. 

The  motion  for  judgment  in  this  case  may  be  made  at  any 
time  within  the  term ;  because  the  tenant  has  four  days  after 
the  end  of  such  term  to  appear  in. 

If  the  lands  lie  in  a  county',  where  the  assizes  are  holden 
only  once  a-year,  the  tenant  has  four  days  after  the  end  of 
the  term  next  preceding  the  assizes  to  appear  in. 

If  the  tenant  in  possession  does  not  appear  within  the 
limited  time,  the  plamtiff  must  search  for  a  plea,  and  if  he 
does  not  find  any,  be  must  procure  from  the  clerk  of  the 
rules  in  B.  R.  and  secondary  in  C.  B.  a  rule  for  judgment  by 
default  against  the  casual  ejector  (25),  which  he  must  carry 
to  the  clerk  of  the  judgments  in  B.  R.  and  prothonotary  in 
C.B.S  who  thereupon  will  sign  judgment,  and  make  out  a 
writ  ofpossession,  which,  being  delivered  to  the  sheriff,  the 
plaintiff  will  be  put  into  possession  of  the  premises  in  question. 

If  the  tenant  appears,  then  he  enters  into  the  consent  rule, 
the  substance  of  which  is  as  follows : 

1st,  He  consents  to  be  made  defendant  instead  of  the  ca- 
sual ejector.  Sd,  To  appear  at  the  suit  of  the  plaintiff;  and 
if  the  proceedings  are  by  bill,  to  file  common  bail,  drd.  To 
receive  a  declaration  and  plead.  Not  Guilty.  4th,  At  the 
trial  of  the  issue,  to  confess  lease,  entry,  and  ouster,  and  insist 
upon  title  only. 

To  this  rule  are  added  the  following  conditions ;  1st,  If 
at  the  trial  (20)  the  defendant  shall  not  confess*  lease,  entry, 

d  Impcgr*t  Ft.  B.  R.  e  In  C.  B.  a  wtnant  of  attorn^  mini 

acoompanj  the  oUier  papen. 


(25)  By  an  old  rale  of  court,  M.  33  Car.  2.  1681,  B.  R.  it  was 
required  that  a  writ  of  latitat  should  be  sued  out  acainst  the  casual 
ejector,  and  oommon  bail  filed  for  htm  before  judgment  could  be 
signed.    But  now  filing  common  bail  is  sufficient. 

(26)  The  practice  is  to  call  the  defendant  to  confess  lease,  entry, 
and  ouster ;  and  on  nonappearance,  or  refusal  to  comply  with  the 
•rule,  to  caH  the  plaintiff  and  nonsuit  him ;  then  the  cause  of  the 
nonsuit  being  indorsed  on  the  postea,  the  plaintiff  is  entitled  to 
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9ad  ouster,  whereby  plaintiff  shall  not  be  able  to  prosecute 
his  suit,  defendant  shall  pay  to  plaintiff  the  costs  of  the  non- 

Eros,  and  judgment  shall  be  entered  against  the  casual  ejector 
y  default.  2d,  If  a  verdict  shall  be  given  for  defendant,  or 
plaintiff  shall  not  prosecute  his  suit  for  any  other  cause  than 
the  non-confession  of  lease,  entry,  and  ouster,  the  lessor  of  the 
plaintiff  shall  pay  costs  to  the  defendant. 

Defendants  having,  in  many  instances,  put  the  plaintiff, 
after  the  title  had  been  established,  to  give  evidence  that 
defendant  was  in  possession  at  the  time  of  ejectment  brought, 
and  many  plaintiffs  having  been  nonsuited  for  want  of  such 
proof,  and  such  practice  being  considered  as  contrary  to  the 
true  meaning  of  the  consent  rule,  it  was  ordered  ^  that  the 
defendant  should  specify,  in  the  consent  rule,  for  what  pre- 
mises he  intends  to  defend,  and  should  consent  to  confess, 
that  he  or  (if  he  defends  as  landlord)  his  tenant  was  in  pos- 
session thereof  at  the  time  of  the  service  of  declaration ;  and 
if  upon  the  trial  he  should  not  confess  such  possession,  as 
well  as  lease,  entry,  and  ouster,  whereby  the  plaintiff  should 
not.be  able  further  to  prosecute  bis  suit,  then  no  costs  should 
be  allowed  for  not  further  prosecuting  the  same,  and  the  de- 
fendant should  pay  costs  to  the  plaintiff. 

Where  the  tenant  in  possession  is  merely  an  under-tenant 
to  some  other  person,  as  soon  as  the  declaration  in  ejectment 
is  delivered  to  him,  he  is  obliged,  by  stat  11  Geo.  9.  c.  19. 
8. 19.,  to  give  notice  of  such  delivery  to  his  landlord,  under 
jpain  of  forfeiting  three  years  improved^  or  rack  rent  of  the 
premises  holden.  N.  This  penalty  does  not  attach  on  the 
tenant  of  mortgagor,  who  omits  to  give  him  notice  of  eject- 
ment brought  by  mortgagee,  1  T.  R.  647.  because  the  statute 

f  Eeg.  Gen'.  B.  R.  M.  T.  1S20..  4  B.    g  S«e  Crocker  ▼.  FoUiergiU,  2  B.  and  A.. 
ftA.  190.  C.B.H.T.1821.  2B.&B.        652. 
470.  £xch.  2  Geo.  4. 


judgment  and  execution  theieon  immediately  after  the  trial,  accord- 
ing to  the  practice  of  the  court  of  C.  B.  (Fairfax  v.  Beotley,  C.  B^ 
Rmm.  242.  edit.  1795.)  but  in  B.  R.  not  until  the  postea  be  regu- 
larlv  returned  on  the  day  in  bank.  (Lord  Palmerston  v.  Copeland, 
2  T.  R«  779.)  Where  there  are  several  defendants  for  the  same 
premiset,  and  some  appear  and  confess  lease,  entry,  and  ouster,  but 
others  do  not,  the  practice  is,  to  enter  a  verdict  generally  i^inst 
those  who  do  appear,  and  to  enter  a  verdict  against  the  plaintiff  for 
those  who  do  not  appear;  but  then  the  cause  of  such  verdict  is  in- 
dorse on  the  postea,  which  as  to  them  intitles  the  plaintiff  to  judg- 
ment against  the  casual  ejector  for  such  lands  as  were  in  their  pes- 
session.  Lord  Raym.  729. 
Yoi«.  II.  D 
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only  extends  to  cases  where  ejectments  are  brought  incon- 
sistent with  landlord's  title. 

This  wise  provision  of  the  statute  was  intended  to  (Srevent 
fraudulent  recoveries  of , the  possession^  by  collusion  with  the 
tenant  of  the  land.  And  by  the  same  statute,  s.  13.  the  court 
where  the  ejectment  is  brought,  is  empowered  to  suffer  the 
landlord  ^  to  make  himself  defendant  with  tenant,  if  he  shall 
appear;  and,  by  the  same  clause,  although  if  the  tenant  shall 
refuse  or  neglect  to  appear,  judgment  shall  be  signed  against 
the  casual  ejector ;  yet  the  landlord  shall  be  permitted  to  ap- 
pear by  himself,  on  his  consenting  to  enter  into  the  usual 
rule;  and  judgment  against  the  casual  ejector,  shall  be  staid 
until  further  order  K 

Who  shall  be  considered  a  landlord,  within  the  meaning 
of  this  >act,  is  sometimes  a  difficult  question  to  determine: 
the  following  persons  have  been  so  considered ;  1.  Devisee  in 
trust,  4  T.  R.  122.  2.  In  Doe  d.  Tilyard  v.  Cooper,  a  mort- 
gagee under  the  defendant  was  permitted  to  defend  with  him^» 

The  following  persons  have  not  been  deemed  landlords, 
within  the  meaning  of  this  act:  1.  A  devisee,  where. the 
ejectment  was  brought  by  the  heir;  Roe  d.  Leake  v.  Doe» 
M.  29  G.  2,  C.  B.  Bull.  N.  P.  95,  2.  A  mortgagee,  who  had 
never  received  rent,ib. .  3.  Cestui  que  trust,  not  having  been 
in  possession.    3  T.  R.  783« 

In  all  cases  of  vacant  possession ',  unless  such  as  are  within 
Stat.  4  Greo.  2.  c.  28.  j( which  see  in  next  section)  no  peisoa 
claimiog  title  will  be  let  in  to  defend;  but  he,  who  can.  first 
seal  a  lease  on  the  premises^  must<f>btaMi  posseflBiQn,'and.any 
other  person  claimmg,  title  may^^ect  faitn  if  h^  can;  andtbyt 
the  course  of  the  court,  no  defence  can  be  made  in  these 
cases  but  by l:he  defendant  in  the' qjectment,  who  is^areal 
ejector. 

In  Martin  v.  Davis,  Str.  914.  the  court  refused  to  let  the 
parson  of  Hampstead  chapel  defend  for  right  to  enter  and 

S^rform  divine  service  only;  notwithslandiiig  the  ease  of 
ollingsworth  T.  Brevi^ster,  Salk.  956. '  observing^  that  that 
case  had  often  been  denied  since. 


t'.lkf    «> 


h  Landlord  might  have  defended  wKb '  k'ST.lti^4S.> 
tenant  before  this  ttaUtte,  BaUc.  Sa7>  !i  Atf.pnSM  9a$*  «n<t  *9id  by  the 
7  MoJ,  70.    3  Burr.  l^X,,  J^u(  ii»9v     )  ^ipQi$!tt M  t>e.|lf^.<90Mti|nt  |irae<* 
.  2d  provUioh  in  this  section  is  aew^  ^.       .tice.    Exp.  Beaucbam{{.  Slaioe^  4lo. 

i  See  Jones  V  Kdwaids,  Str.  1241..  .  edit.  177.        '  "       ,     ' 
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IX.  0/ the  proceedings  in  Ejectment,  directed  by  Stal.  4  G.  S. 
c,  28.  s,  $»  in  order  to  obviate  the  Difficulius  alieuding 
Re-^eniries  at  Common  Law,  for  Non-payment  of  Rent 
Arrear — Of  the  Proceedings  where  the  Possession  is 
vacant^ 
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By  Stat.  4  Geo.  9.  c.  28.  ft.  1'*  it  is  enacted,  "  That  iu  aU 
cases  betw^ri  landlord  and  tenant,  when  half  a  year's  rent 
shall  be  in  afrear,iand  the  landlord  has  a  right  of  entry  for 
non-p^ment  tbeftof,  be  may,  wUhout  a  formal  demand  or 
re-entry,  serve  a  declaration  in  ejectment ;  or  in  case  the 
same  cannot  be  legally  senred,  or  no  tenant  be  in  actual 
possession,  affix  the  same  upon  the  door  of  any  demised 
'*  messuage ;  op  in  Cfise  such  ejectment  shall  not  be  for  the 
recovery  of  any  messuage,  then  upon  some  notoripus  place 
of  the  lands,  &c.  cooiprised  in  the  declaration- in  ejectment, 
**  and  such  affixing  sl^all  be  deemed  legal  service;  and  in  case 
''  of  judgment  against  the  casual  ejector,  or  nonsuit  for  not 
confessing  lease,  entrv,  and  ouster,  it  shall  appear  by  affida- 
vit, or  be  proved  on  the  trial,  in  case  the  defendant  appears, 
that  half  a  year's  rent  was  due  before  the  declaration  served, 
"  and  that  no  sufficient  distress  was  to  be  found  on  the  pre- 
**  mises"*,  countervailing  the  arrears  then  due^  and  that  the 
^  lessor  had  power  to  re-enter ;  then,  and  in  every  such  case, 
**  the  lessor  m  ejectmept  shall  recover  judgment  and  execu- 
*'  tion,  in  the  same  manner  as  if  the  rent  in  arrear  had  been 
**  legally  demanded,  and  re-entry  made;  provided *,  that  if 
**  the  tenant,  at  anv  time  before  the  trial  m  such  ejectment. 
'*  shall  pay  or  tender  to  the  landlord  or  his  attorney,  or  pay 
into  court,  the  rent  arrear  and  costs,  all  further  proceedings- 
on  the  ejectment  shall  be  discontinued"  (27). 

m  See  Doe  d.  Smelt  ▼.Fachao,  15  East,  n  8. '4. 

2S6. 


(27)  Before  this  statute,  courts  of  law  and  equity  exercised  a  dis- 
cretionary power  of  staying  the  lessor  Arom  proceeding  at  law,  in 
eases  of  forfeiture  for  non-pavment  of  rent,  by  compelling  him  to 
take  the  money  due  to  him.  See  the  opinion  of  Lee,  C.  J.  in  Areher 
▼.  Snapp,  Andr.  341,  2  Salk.  597. 8  Mod.  345.  10  Mod  383. 2  Vera. 
103. 1  Wili.  75.  2  Str.  900. 

D  i 
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It  has  been  supposed  that  the  preceding  statute  only  appliect 
to  cases  of  ejectment  brought  after  half  a  year's  rent  due, 
where  no  sufficient  distress  was  to  be  found  upon  the  premises. 
But  in  a  late  case  (Roe  v.  Davis,  7  East,  363.)  it  was  holden, 
that  the  statute  was  more  general  in  its  operation.  ^ 

The  application  to  the  courts  on  the  part  of  the  tenant,  to 
stay  proceedings,  must,  by  the  very  terms  of  the  act,  be 
made  before  trial. 

In  ejectment  by  a  landlord  ',  the  tenant  moved  to  stay  pro* 
ceedings,  upon  payment  of  rent  arrear  and  costs.  On  a  rule 
to  shew  cause,  it  was  insisted,  for  the  plaintiif,  that  the  case 
was  not  within  the  preceding  statute;  because  it  was  not  an 
ejectment  founded  singly  on  the  act,  but  it  was  brought  like- 
wise on  a  clause  of  re-entry  in  the  lease  for  not  repairing, 
and  the  lease  was  produced  in  court.  However,  the  rule 
was  made  absolute,  with  liberty  for  the  plaintiff  to  proceed 
upon  any  other  title. 

Where  an  ejectment  is  brought  on  the  preceding  statute 
for  the  forfeiture  of  a  lease  %  acceptance  of  rent  afterwards, 
by  the  landlord,  has  been  holden  a  waver  of  the  forfeiture  ; 
for  it  is  a  penalty,  and  by  accepting  the  rent,  the  party  waves 
the  penalty. 

Landlord  having  a  right  of  re-entry  for  non-payment  of 
rent  brought  an  ejectment  and  proved  a  diemand  of  half  a 
year's  rent  after  the  day  on  which  it  was  due,  and  a  refusal 
on  the  part  of  the  defendant  to  pay  it,  before  the  re-entry. 
It  appeared  that  there  was  a  sufficient  distress  on  the  premises 
during  the  whole  time.  It  was  holden',  that  the  lessor  of 
the  plaintiff  could  not  recover  either  at  common  law,  or  under 
the  preceding  statute  ;  not  by  the  former,  because  the  rent 
was  not  demanded  on  the  day  when  it  became  due ;  Co.  Lit. 
201.  7  Rep.  28. ;  nor  by  the  latter,  because  there  was  a  suf- 
ficient distress  on  the  premises. 

Upon  a  lease  reserving  rent  payable  quarterly,  with  a  pro- 
viso, that  if  the  rent  be  in  arrear  21  days  next  after  day  of 
payment,  being  lawfully  demanded,  the  lessor  may  re-enter: 
it  was  holden',  by  three  judges  (dissentient  Lord  Ellen- 
borough,  C.  J.),  that  five  quarters  being  in  arrear,  and  no 
sufficient  distress  on  the  premises,  the  lessor  might  re-enter 
without  a  demand. 


o  Ro«  y,  Davis,  7  £a»t,  363.  r  Doe  d.  Fonter  ▼.  WaDdlafs,  7  T.  R. 

p  Pured.  Wither*  v.  Stuidy,  H.  1752.  117. 

Bull.  N.  P.  97.  1  Doe  d.  ScholeSeld  ▼.  AlexaDder,  2 

q  PerA8ton,J.  in  Doe  V.  Batten,  Cowp.  Mauk  and  Selwyn,  525. 
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O/  the  Proceedings  where  the  Possession  is  eacatl.^— In 
ceases  between  landioid'aDd  tenant,  where  one  half  year's  rent 
.18  in  arrear,  and  the  landlord  ha^  a  right  of  entry,  the  mod« 
t>f  proceeding,  where  the  premises  are  untenanted,  is  marked 
out  by  the  preceding  statute.  In  all  other  cases  of  a  vacant 
possession  the  mode  of  procedingis  thus: 

A.  (the  person  claiming  title)  by  letter  of  attorney  em- 
powers B.  to  execute  a  lease,  in  the  name  of  A.,  of  the  pre- 
mises in  question,  to  C*  This  lease  is  executed  on  the  pre* 
raises,  B.  and  C.  only  being  thereon ;  then  B.  leaves  C.  in 
possession,  who  is  turned  out  by  D.,  to  whom,  while  on  the 
premises,  E.  delivers  a  declaration  in  ejectment.  A  rule  to 
plead  having  been  given,  and  not  complied  with,  a  motion  is 
made  for  judgment,  which  is  granted  of  course.  This  motion 
must  be  supported  by  an  affidavit  of  the  above  mentioned 
proceedings,  viz.  the  execution  of  the  power  of  attorney,  the 
lease,  entry,  ouster,  and  delivery  of  declaration;  a  copy 
whereof  is  annexed  to  the  affidavit. 

A.  made  a  lease  of  an  alehouse  in  London  %  for  years.  The 
lessee,  before  the  expiration  of  the  term,  left  it,  and  took  ano- 
ther bouse  in  Wapping ;  but  there  was  some  liquor  and  old 
vessels  left  in  the  first-mentioned  house,  and  the  doors  were 
locked.  Upon  this  the  landlord  sealed  a  lease  on  the  pre- 
mises, and  brought  an  ejectmept,  as  on  a  vacant  possession, 
and  accordingly  had  judgment  and  execution ;  to  set  aside 
which,  a  motion  was  made.  In  addition  to  the  foregoing  facts 
it  appeared,  that  only  one  quarter's  rent  was  in  arrear,  and 
that  the  landlord  had  seen  his  tenant  a  short  time  onty  before 
he  brought  the  ejectment  Lord  Hardwicke,  C.  J.^— "  If  only 
one  quarter's  rent  was  in  arrear,  the  landlord  could  not  pro- 
ceed against  the  tenant  on  the  stat.  4  Geo.  £.  c.  98.  But  then 
taking  this  as  it  stood  at  common  law»  the  question  will  be, 
whether  this  was  such  a  vacant  possession  as  to  enable  the 
landlord  to  bring  an  ejectment  in  this  manner.  For  though 
a  tenant  does  not  live  on  the  premises,  yet  it  cannot,  from  that 
circumstance  alone,  be  called  a  vacant  possession ;  as  if  a  per- 
son uses  one  house  and  lives  in  another,  that  will  be  a  good 
possession  of  both.  Here  the  tenant  had  actual  possession  of 
the  premises,  by  keeping  his  liquor  there,  and,  as  appears, 
was  such  a  person  as  the  landlord  might  have  served  per- 
sonally with  an  ejectment;  for  a  declaration  in  ejectment  may 
be  served  on  the  tenant  himself  any  where,  though  the  wife 

t  Savafe  w.  I^nt,  M.  10  Geo.  2.  B.  R.  M8S.    2  Str.  lOM.    fiull .  N.  P.  97.  S.  C. 

ihorUy  itited. 
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ctn  be  served  with  it  only  on  the  premises  (%).  t  retnem^ 
ber  a  case  where  a  person  in  the  Fleet  was  served  with  an 
ejactment  If  the  tenant,  in  this  case,  sometimes  absconded, 
tod  .only  appeared  on  Sundays,  then  the  landlord  should  have 
applied  to  the  court  for  a  special  ruie ;  as  to  tkeoervice  ofthe 
declaration  in  ejectment.**  Probyo;  J.  mentioned  a  casq, 
where  hay  was  left  in  a  barn  by  a  tenant,  and  that  was^l1olden 
sufficient  to  keep  the  possession.  The  court  ordered  the 
judgment  and  execution  to  be  set  aside  with  costs. 


X.  Of  the  Pleadings  and  Defence* 

SpEcrAL  pleas,  either  in  bar  or  abatement,  are  seldom 
pleaded  to  this  action ;  because,  according  to  the  modern 
practice,  if  the  defendant  appears,  he  generally  enters  into 
the  consent  rule,  by  the  terms  of  which  be  is  bound  to  plead 
the  general  issue^  Not  Guilty*.  There  is  one  plea,  however, 
'\l^hich  is  sometimes  pleaded  to  this  action,  namely,  a  plea  of 
ancient  demesne':  but  this  being  a  dilatory  plea  cannot  be 
pleaded  after  the  first  four  days  of  the  term/  ;  neither  can  it 
be  pleaded  without  an  affidavit  to  verify  the  fact* ;  but 
quasre,  for  in  Doe  d.  Morton  v.  Roe,  B.  R.  H.  49  Q*  3. 
10  East,  5^$.  where  application  was  me^efor  leave  to  plead 
ancient  demesne^  the  master  referred  the  €X)urt  to  a  case  m  his 
note  book,  where  it  had  been  bolden,  that  it  was  not  tieces* 
sary  to  verify  this  plea  by  an  affidavit  \  It  Was  admitted, 
howerer,  that  it  was  necessary  to  apply  to  the  court  fef^leave 
to  plead  this  plea ;  and  in  this  case,  the  application  hiving 
been  maxle  on  the  last  day  of  the  four  first  days  of  the  teroi, 
tbe  court  directed  the  party  applying  to  plead  instanter^  and 
granted  bim  a  rule  catling'  on  the  olhef  ^arty  to  shew  cause 
why  the  plea  should  not  be  allow^.  N.  The  application 
was  supported  by  an  affidavit  stating  that  the  lands  in  ques- 
tion were  holdeji  of  A.  B.  as  of  his  msnor  of  F.,  which  manor 

was  holden.iu  ahcieht  demesne,  and  that  there  wa^a  court  of 

'  •         •  • . 

H  Huna.m«et,  S38.  e  HMoh  v.CaaooB,C.B.3Wilt.Sl. 

X.  Alden^s  case,  6  Rep.  105.  >     a  See.  alao  Goodrigiit  y,  ShuaSil,  Ld« 

y  Denncl.  Wrootv.  FeDD,  8.T.  R.  474.         Ilaymi  14181.  SV. 


(28)  Or  at  the  dwelling-bouse  of  the  husband,  if  it  appears  that 
Vife  is  living  with  husband,     Vid.  4  T.  R«  465. 
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ancient  dem^ne:  held  witbin  the  maDor  aod  suitors  thereof, 
in  which  court,  and  before  which  suitors,  the  lessor  of  the 
phtiotiff  itMght  have  proceeded  in  ejectment  A^^^^^^'^^K  ^ 
Wilmot,  J.  in  Doe  d.  Rust  .v«  Roe,  it  ought  abo  to  have  beep 
shewn  that  the  lessor  of  the  plaintiff  had  a  freehold  interest 
(29).  To  this  plea,  the  plaintiff  may  reply,  that  the  land  is 
pleadable  at  common  law,  and  traverse  that  the  manor  is  an*' 
cient  demesne.  Com.  Dig.  Abatement,  (D.  !•)  cites,  Rast 
£nt.58.b.Show.  $71. 

*  * 

Of  the  D^fenQf^-^As  an  action  of  ejectment  is  founded  on 
A.rjghtof  entiyin  the  party  claiqnii^  title,  if  the  defendant 
am  shew  that  such  right  has  been  tolled  or  taken  ^away,  ^t 
iirbyibea  sufficient  defence  to  the  action.  A  right  of  entry 
may  be  taken  away  by  descent^  by  discontinuance,  by  fine 
and  nonclaira,  or  by  statute  of  limitations, 

h  Of  J}ffcents,U9hkh,toll  J^iUm^.—^y  the  common  law, 
/desc<$i)t9  of  corporeal  inb^rit^ice  in  fee  aimple  take  away  the 
entry  <>f:  turn.  Itbat  has  TJght)^*«ap  if  a  disseisor  die  seised,  and 
tb$  land  .  desoend^  .to  bi9  Mir,  ,  the  entry  of  the  disseisee  is 
thereby  takep  aw^^ unless  tbare  has  been  a  continual  claim*; 
the  like  law  is  of  an  ^sbfAep^ent  pr  iatrusion,  and  of  the  fe- 
offees or  donees  of  abators  and  iptrudors  f*.  But  by  stat.  3Q  H. 
8.  c  33.  *'  The  dying  seised  of  any  disseisor,  of  and  in  any 
lands,  &c.,  haying ..uQ  title  therein,  ^hall  not  be  deemed  a 
descent  to  take  away  the  entry  of  the  person  or  his  heir, 
who  had  lawful  title  of  entry  at  the  time  of  the  descent, 
**  unless  the  duseisar  has  had  peaceable  possession  for  Jive 
^  y4Urs  next  after  the  disseisiny  without  entry  or  continual 
^  claim  by  the  person  entitled'* 

By  force  of  this  statute*,  if  the  disseisor  die  seised  within 

five  years  after  the  disseisin,  though  there  be  not  any  conti- 
•  nual  daitai  made,  yet  such  dying  seised  shall  not  take  away 
'the  entry  of  the 'disseisee :  but  after  the  five  years,  there  must 

be  sucfr  continual  claim  as  there  ww  ^f  tne  common  law. 
'  But, ii^a. statute  does  not  «Me)^  to. .aby  feoffee  or  donee 

of  the  disseisor;  and  it  is  said  that  abaters  and  intrudors 
.  are  not  within  it'.    These,  therefore,  remain  as  at  common 

law* 

b  Liu.  s.  385.  e  1  Inst.  256.  ft. 

e  Litt.  1. 414.  f  1  Inst.  238.  a. 

d  1  Inst  237.  b. 


(29)  <<  The  jurisdiction  oTtke  lord's  court  extends  to  land  hold^n 
of  the  manor  only,  and  not  to  land,  parcel  of  the  manor."  Per 
Treby;a.J.  Salk..l86.  - 
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Descent  of  a  corporeal  inheritance  in  fee  tail',  takes  away 
the  entry  of  him  that  baa  right ;  as  where  a  disseisor  makes 
a  gift  m  tail,  and  the  donee  has  issue  and  dies  seised^  and  the 
issue  enter ;  this  will  bar  the  entry  of  the  disseisee. 

From  the  preceding  authorities  it  appears,  that  to  consti- 
tute a  descent,  which  shall  take  away  an  entry,  there  must  be 
a  dying  seised  in  demesne  of  a  corporeal  inheritance,  either  in 
fee,  or  fee  tail ;  and  in  those  cases  to  which  the  statute  32  H.  8. 
c.  33.  extends,  five  years  quiet  possession.  Whether  the  de- 
scent be  in  the  collateral  line,  or  lineal,  is  immaterial\  But 
a  dying  seised  for  term  of  life,  or  a  descent  of  a  reversion  at 
remainder,  will  not  take  away  an  entry*;  because,  for  this 
purpose,  it  is  essentially  necessary  that  the  disseisor  should 
die  seised  both  of  the  fee  and  freehold  also^ 

The  descent,  both  of  the  fee  and  freehold,  must  be  imme- 
diate, otherwise  the  entry  will  not  be  barred.  Hence,  if  fenie 
disseisoress  take  husband,  and  hath  issue  and  dies,  and  after 
the  husband  dies  ^  such  descent  will  not  take  away  the  entry 
of  the  disseisee ;  because  the  heir  comes  not  to  the  fee  ana 
freehold  at  once,  the  latter  having  been  suspended  until  the 
death  of  the  father,  who  was  tenant  by  the  curtesy. 

The  doctrine  of  descent  cast,  tolling  entry,  does  not  affect 
copyhold  or  customary  estates,  where  the  freehold  is  in  the 
lord  ■,  nor  cases,  where  the  party  has  no  remedy  but  by  en- 
try, as  a  devisee  '. 

2.  Entry  barred  by  Discontinuancc^^A.  discontinuance  of 
estate,  in  lands  or  tenements,  signifies  such  an  alienation, 
made  or  suffered  by  any  person  seised,  of  an  estate  tail  or  in 
auter  droit,  in  things  which  lie  in  livery  ^,  as  takes  away  the 
entry  of  the  person  entitled,  after  the  death  of  the  alienor. 

At  common  law,  an  estate  may  be  discontinued  five  ways : 
1.  By  fepffment  2.  By  fine.  3.  By  common  recovery.— 
4.  By  confirmation :  and  5.  By  release  with  warranty. 

A  grant,  by  deed  or  fine,  of  such  things  as  lie  in  grant  and 
not  in  livery',  does  not  work  any  discontinuance. 

An  estate  tail  cannot  be  discontinued,  unless  the  reversion 
or  remainder,  immediately  expectant  on  the  estate  tail,  be 
also  discontinued *!. 

An  estate  tail  cannot  be  discontinued  %  except  where  he 

g  Liu.  s.  386.  o  Unit.  325. 

h  1  Iiiit.239.  b.  p  Litt.  s.  618.    1  Init.  332.  a. 

i  Litt.  s.  387, 388.  q  Litt.s.  6SS,  626. 

k  1  lost.  239.  b.  r  1  Init.  d47.b.    See  also  Litt.  s.64(K 

1   Litt  s.  394.  1  iDst.  241.  b.  658.    Doe  d.  Jpnes  ▼.  Jones,  I  Barae- 

m  Doe  d.  Cook  v.  Danven,  7  East,  299.        wall  and  CifaweH^  238. 

B  1  Init.  240.  b. 
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who  makes  the  discontinttance  was  ouce  seised  by  farce  of 
the  tail ;  that  is,  seised  of  the  freehold  and  inheritance  of  the 
estate  in  tail,  in  possession,  and  not  of  a  remainder  or  rever- 
ision  expectant  upon  a  freehold. 

Hence,  if  there  be  tenant  for  life';  the  remainder  in  teAU 
&C.  and  tenant  for  life,  and  he,  in  the  remainder  in  tail,  leyy 
a  fine,  this  is  not  any  discontinuance  or  divesting  of  any 
estate  in  remainder,  but  each  of  them  passes  that  which  they 
have  power  and  authority  to  pass. 

By  the  determination  of  the  wrongful  estate^  the  discon- 
tinuance is  determined. 

By  stat.  39  H.  8.  c.  28.  tenant  in  tail  may  grant  leases  for 
three  lives,  or  one  and  twenty  years,  which  sball  bind  the 
issue  in  tail,  but  not  those  in  remainder  or  reversion.  . 

By  Stat.  4  H.  7.  c  $4.  (explained  by  stat*  32  H.  8.  c.  36.) 
fines  with  proclamations,  levied  by  tenants  in  tail,  operate 
as  a  bar  to  the  issue  in  tail ;  but  still,  in  some  cases,  remain 
discontinuances  to  those  in  reversion  or  remainder. 

By  Stat  J 1  H.  7.  c.  20.  "  If  a  woman  has  any  estate  tail 
jointly  with  her  husband,  or  only  to  herself,  or  to  her  use, 
in  any  lands  or  hereditaments  of  the  inheritance  or  pui^ 
chase  of  her  husband^;  or  given  to  the  husband  and  wife 
in  tail,  by  any  of  the  ancestors  of  the  husband,  or  by  any 
other  person  seised  to  the  use  of  the  husband  or  his  ances- 
tors, and  shall  hereafter,  being  sole,  or  with  any  other  after- 
taken  husband,  discontinue,  &;c.  the  same,  every  such  dis- 


•  « 
u 
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"  continuance  shall  be  void  ;  and  it  shall  be  lawful  for  every 
*'  person  to  whom  the  interest,  title,  or  inheritance,  after 
**  the  decease  of  the  said  woman  should  appertain,  to  en- 
**  ter,  &c." 

This  statute  is,  for  the  most  part,  confined  to  conveyances 
by  the  husband  or  his  ancestor,  for  the  advancement  of  the 
wife  *.  Hence,  if  land  be  settled  by  the  ancestor  of  the  wife, 
in  consideration  of  the  marriage,  and  of  money  paid  by  the 
husband,  it  is  not  within  this  act;  for  it  shall  be  intended 
that  the  advancement  of  the  wife  was  the  principal  cause  of 
the  gift^  But  where  the  conveyance  is  by  a  stranger,  in  con- 
sideration of  the  wife's  fortune  paid  by  her  father  to  the  ven- 
dor, and  other  money  paid  by  the  husband,  it  is  within  the 
act^  So  if  the  conveyance  is  by  the  husband  or  his  ances- 
tor, in  consideration  of  marriage,  although  it  be  joined  with 

I  1  Inst.  303.  b;  x  Cro.  Eliz.  2. 

t  1  Init  333.  7  Kjnaston  v.  Lloyd,  Cro.  Jac.  834. 

u  Set  1  Intt  336.  b.  z  Pigi^ott  v.  Mmer,  Movr^  250. 
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n  money  consideration^  yet  it  is  within  the  sfcttate  \  But  no 
^kate  is  within  the  meaithig  of  this  ttstote,  imless  it  be  for 
the  jointure  of  the  wife  r  hence,  .although  as  estate  devised 
by  the  husband  to  the  wife  in  tail,  with  renariiider  over  to  a 
BtrangeriQ  fee,  be  within  the  words^yet  it  is  not  within  the 
jBeaning  of  the  statute;  for  it  shall  not  be  intended  to  be 
foe  a  jointure  ^  where  no  inheritance  is  reserved  to  the  bus- 
baiid'or  his.beirs;  and  the  meaning  of  the  statute  is.  that  the 
wife  shall  not  prevent  the  lands  descending  to  the  heirs  of  the 
husband. 

If  the  issue  in  special  tail,  with  the  reversion  in  fee  expect- 
ant, levy  a  fine,  and  afterwards  his  mother*  being  tenant  in 
tail  within  this  act^  make  a  lease  for  three  lives  (not  v^arrant- 
ed  by  stat.  32  H.  8.  c.  98.)  living  the  issue,  the  conusee  may 
enters  But  if  the  reversion  in  fee  had  been  in  another,  the 
conusee  could  not  enter;  becau^  he  would  have  nothing  but 
by  estoppel ;  hor  the  heir,  because  he  had  concluded  himself 
by  the  fine^ ;  nor  his  issue*. 

At  the  common  law,  if  a  man  seised  of  land^  in  right  of 
his  wife,  in  fee  simple,  fee  tail,  or  for  life,  had  made  a  feoff- 
ment, &C.  and  died,  the  wife  could  not  have  entered:  but  by 
Stat  32  H.  8.  c.  28.  s.  6.  "  No  fine,  feoflTment,  -or  other  act 
•*  made,  suffered,  or  done  hy  the  husband  only  (30)  of  any 
"  manors,  &c.  being  the  inheritance  or  freehold  of  the  wife 
*'  (31)  during  the  coverture,  shall  make  a  discontinuance 
"  thereof." 

3.  Entry  barred  by  Fine  and  Non-claim, — A  fine,  at  the 
common  law,  or  a  fine  without  proclamations,  levied  by  a 
tenant  of  the  freehold^  not  being  under  any  disability',  was  a 
perpetual  bar  to  all  persons  who  had  right  and  no  impediment 
at  the  time  of  the  fine  levied,  and  who  did  not  claim  within  a 

a  Kirkman  ▼.  ThMDpwn,  Cio«  Jae.  475.  e  Lincoln  College  com,  3  Rep.  61 .  m. 

b  Foster  >y.  Pit&U,  Cio.EUz.  2. 1  Leon,  f  Litt.  i.  694. 

261.S.  C.  g  Sbep.  Touch.  19.     Haigrave's  Co. 
c  Brown^s  ctse,  3  Rep.  51.  b.  Litt.  121.  a.  n.  (1). 

d  Ward  v.  Walthew,  Cro.  Jac.  176. 


(30)  A  feoffment  by  the  husband  and  wife  is  wkhin  this  statute ; 
because,  in  substance,  it  is  the  act  of  the  husband  only.  1  Inst. 
326.  a. 

(31)  Where  husband  and  wife  are  jointly  seised  to  them  and 
their  heirs,  or  the  heirs  of  their  two  bodies^  of  an  estate  made  during 
the  -coverture,  and  the  husband  makes  a  feoffment  in  fee  and  diss, 
the  wife  may  enter;  akhough  it  was  the  inheritance  of^them  both. 
1  Inst.  326.  a.  Greeneley*s  ease,  2d.  Resol.  8  Rep.  72.  a. 
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year  and  a  day  after- the  fine  levied,  and  execution  thereupon. 
But  ibis  puissance  of  a  fine  W'da  taken  away  by.st^t.  34  tildw-.  3. 
(5.  Ift  by  which  it  was  enacted,  '*  that  the  plea  of  non-claim 
should  not  he  .any  Iwlr  in  future,"  Great  inconveniences 
buying  resulted  from  the  provisions  of  this  statufe,  the  legis- 
lature again  interposed*  %v4  i^y  st^t.  I  R.  3.  c.  7-av^  4  H.  7. 
c  d4.,  the  ancient  fot¥< was  revived,  though  with  spoic  modifi- 
cation; procIamMioj^  being  required  to  make  fines  more  no- 
torious»  aod  ib^  tiloe  for  claiming  being  enlarged  from  one 
year  to  five  y^ar^' I  Tliestat.  4  H.  7.  c.  24.. (which  is  nearly  a 
tmaseript  of  sta^  1-IU  3^)  having  directed  in  the  first  place, 
that  every  fine,  after  the  engrossing  thereof,  shall  be  read  and 
proclaimed  openly  in  court  the  same  rerm,  and  the  three  next 
following  terms,  at  four  several  days  in  each  term,  proceeds 
to  enact,  **  that  the  proclanoations  being  thus  made,  the  fine 
**  shall  conclude  aawell  privies  (32)  as  strangers:  except 
•*  wonjen  covert,  persons  within  twenty-one  years  of  1^,  in 
prison^  or  out  of  the  realm,  or  not  of  whole  mtnd  at  the 
time  of  the  fine  befng  levied,  not  parties  to  such  fine,  so  as 


It 


(32)  Although  the  issue  in  tail  were  privies  to  the  ancestor,  yet 
inasmuch  as  the  statute  de  donis  (13  Edw.  1.  c.  1.)  had  expre^ly 
ordained  that  tenants  in  tail  should  not  have  power  to  alien  the 
lands  entailed,  doubts  were  raised,  whether  fines;  levied  with  pro- 
clamations by  the  ancestor^  would  by  force  of  this  stat.  4  H.  7. 
e.  24.  bar  the  issae  in  tail.    Toimnove^ese  doubts,  it  ^as  enacted 
bystat.  32  U.  B^tc.  36.  s^  U  ^  that  ail. fines  levied  with  proclama- 
**  tions  according  to  stat.  4  IL'-7..  c.<24w  by  any  person  ctf  .21  years 
«f  of  age,  of  lands>  |(c.'  before,  the  fine  levie.d  entailed  to  the  per- 
*^  son  levying  the  $ne,  or  to  any  ancestor  of  the  same  person,  in 
*  ^.possessions  revetsion*   remainder,  or  use»  immediately  after  pro- 
**  clamations  made,  should  be  adjudged  a  bar  against  him  and  his 
'< .  heirs  claiming  only  by  force  of  such  entail>  and  a^inst  all  others 
«'  claiming  only; to  bis  use,  or  to  the  use  of  any  heir  of  his  body." 
This  statute,  however,  contains  several  exceptions,  particularly  one 
.ot  fines  of  landsi  of  which  the  reversion  is  in  the  crown.     In  conse- 
quence of  .t)iis  exception,  the  question  again  arose  in  the  £•  of. 
.Derby's;  case,  whether  a  find  depending  wholly  on  the  4  U.  7.  was 
abar  to  the  ^ue  in  tail :  eight  judges  against  three  held  that  it 
was.    T.  Raym,  260.  286.  319.  338.     Pollexf.  491.  •  Skin.  95. 
■2.Show.    104f  T.  Jo.  237.     See  further  on  this  subject  Mr.  Har- 
:grave*s  ex>^elifint  note,  Co.  Lit.  121.  a.. n.  (1).     N.  A  fine  levied 
by  tenant  in  tail  will  bar  the  estate  tail, '  but  not  the  remainders  or 
^ev^iffion. expectant  thereon.     Where  a  fine  is  levied  by  tenant  in 
'.tatU  .who  di^  .before  all  the  proclamations  are  past,  yet  will  the 
jbsqQ. in  ^H't^  barred,  provided  the  proclamatiqns  are  aflenvards 
duly  made.     Purslow*s  case>  cited  3  Rep.  90.  b. 
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^*  the  said  womaD  covert,  persona  within  age,  &c«  or  their 
"  heira  (33),  puraue  their  right  by  action  or  entry,  within  five 
"  years  after  the  removal  of  their  respective  disabilities" 
Then  follow  the  saving  clauses,  which  are,  Ist,  saving  to 
every  person  and  their  heirs  (other  than  parties  J  such  right 
as  they  have  at  the  time  of  such  fine  engrossed,  so  that  they 
pursue  their  claim  by  action  or  entry  within  five  years  after 
the  proclamations  (34).  3d,  Saving  to  all  other  persons  such 
right,  claim,  and  interest,  as  first  (35)  shall  accrue  after  the 
proclamations,  by  force  of  any  gift  in  tail,  or  by  any  other 
matter  had  and  made  before  the  fine  levied,  so  as  they  pur- 


(33)  By  this  provision,  the  rights  of  those  persons  who  are  under 
disabilities,  and  of  their  heirs,  are  saved  as  lone  as  the  disabilities 
continue,  and  five  years  after,  but  no  longer.  A.,  seized  in  fee  of 
lands,  died,  leaving  B.  his  heir,  a  feme  covert*  Upon  the  death  of 
A.,  a  stranger  made  a  tortious  eutry  on  the  lands,  continued  in  pos- 
session, and  levied  a  fine  aur  cognizance  de  droit  come  ceo,  j^c.  with 
proclamations.'  B.  afterwards  died  under  coverture,  no  entry 
having  been  made  on  her  behalf  to  avoid  the  fine,  leaving  C.  her 
heir  not  afifected  with  any  of  the  disabilities  mentioned  in  the  sta- 
tute. It  was  holden,  that  C,  who  had  not  pursued  his  right  within 
five  years  afler  the  death  of  B.,  was  barred  by  the  fine.  Dillon  v. 
Leman,  2  H.  Bl.  584. 

(34)  By  force  of  this  clause,  persons  having  a  present  right  to 
lands  whereof  a  fine  is  levied,  and  not  being  parties  to  such  fine* 
may  pursue  their  claim  within  five  years,  to  be  computed  from  the 
day  on  which  the  last  proclamation  was  made. 

(35)  One  who  had  a  future  interest,  but  no  present  right  of 
entry  at  the  time  of  the  fine  levied,  died,  and  the  five  years  passed, 
and  afterwards  administration  was  granted ;  it  was  holden  that  the 
administrator  should  have  five  years  to  sue  from  the  granting  of 
the  letters  of  administration,  for  none  had  title  of  entry  bcfofre. 
Sanders  V.  Stanford,  cited  in  &iffyn  v.  Adams,  Cro.  Jac.  61.  But 
where  a  lease  for  years  of  land  was  made  to  commence  from  the  end 
of  a  term  for  years  then  in  bein^ ;  the  first  term  expired,  the  se^ 
cond  lessee  did  not  enter,  but  the  reversioner  entered  and  made  a 
feoffment,  and  levied  a  fine  with  procfamations ;  five  years  passed ; 
it  was  holden,  that  the  fine  and  tne  non<»claim  of  the  second  lessee 
had  barred  him  of  his  term :  for  although  lessee  for  years  has  not 
such  an  estate  as  will  enable  him  to  levy  a  fine,  yet  shall  his  interest 
be  barred  by  the  statute  ;  for  the  words  of  the  statute  are  general ; 
f**  the  said  fine  with  proclamations  shall  he  a  final  end^  and  conclude 
as  well  privies  as  strangers  to  the  same^^^J  and  the  words  of  the  sav- 
ing are,  (such  right,  claims  and  interest,)  and  tenant  for  term  of 
years  has  an  interest.  Saflfyn  v.  Adams,  5  Rep.  123.  b.  Cro.  Jac.  60. 
S.C. 
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sue  their  right  within  five  years  after  the  same  shall  grow 
due ;  and  further,  if  the  said  persons  are  under  any  of  the 
before  mentioned  disabilities  at  the  time  when  their  right  first 
accrues,  tbey  or  their  heirs  may  pursue  their  right  within  five 
years  next  after  the  removal  of  the  disability,  ^d.  Saving  to 
every  person,  not  party  nor  privy  to  the  fine,  their  exception 
to  avoid  the  fine,  by  that,  that  those  which  were  parties  to 
the  fine,  nor  any  person  to  their  use,  had  nothing  in  the 
lands  at  the  time  or  the  fine  levied. 

Such  are  the  provisions  of  the  statute  on  which  the  force 
and  effect  of  fines,  levied  at  this  day,  principally  depend, 
and  by  virtue  of  which,  a  fine  levied  by  tenant  of  the  free- 
hold, with  five  years  non-claim,  will  operate  as  a  bar  to  an 
qectment,  except  in  those  cases  which  are'speciaily  provided 
for  by  the  statute. 

To  avoid  a  fine,  a  husband  claiming  in  right  of  his  wife, 
must  enter  within  five  years  after  his  title  accrues^. 

A  tenant  for  life,  with  remainder  to  his  own  executors  for 
forty  years,  with  remainder  to  B.  in  fee,  levied  a  fine  sur 
conusance  de  droit,  with  proclamations,  in  Hjl.  T.  1733-4. 
B.,  not  having  made  an  entry  to  avoid  the  fine,  in  1735,  de- 
vised to  C.  for  life,  with  remainder  to  D.  in  tail,  apd  died  in 
that  year ;  in  1738  A.  died ;  C.  died  in  1803,  not  having  made 
an  entry;  in  1805  D.  entered  for  the  purpose  of  avoiding  the 
fine,  and  brought  ejectment.  It  was  holaen,  that  D.  was  not 
entitled  to  recover;  for  the  right  of  entry  was  confined  to  five 
years  after  the  expiration  of  the  term  for  forty  years,  that  is, 
to  five  years  after  1778;  and  B.  could  not  by  his  will  give  a 
riRht  to  avoid  this  fine  at  a  more  distant  period  than  the  end 
of  the  five  years ;  that  the  devisee  was  exactly  in  the  same 
state  as  the  heir ;  and,  that  as  the  title  of  D.  did  not  **  first 
accrue  to  him  after  the  fine  by  matter  before  the  fine/*  but 
bv  the  will  of  B.  which  was  after  the  fine,  D.  could  not  claim 
the  benefit  of  the  second  saving'. 

This  statute  extends  to  copyholds^. 

With  respect  to  the  clauses  relating  to  disabilities,  it  may 
be  observedf,  that  if  he,  who  has  a  present  right,  and  is  not 
under  any  disability,  brings  on  himself  a  disability;  as  if, 
being  within  the  realm  at  the  time  of  the  fine  levied,  be 
should  afterwards  go  beyond  sea,  or  the  like ;  in  these  cases 
he  will  not  be  allowed  any  longer  time  to  pursue  his  right 

h  Wriffbt  T.  FlvDptxM,  3  B.  a  A.  474.       k  9  Rep.  106.  a. 
i  Ooodriffat  T.  ForetUr,   Escb.  Ch. 
1  Tnint  57S. 
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than  during  tli6  first  five  years  after  proclamBtioti  had  '.  So 
when  the  dii^ability  it  once  removed,  the  five  years  begin'  tO' 
run^  and'wili  continue  to^run,  notwithstanding  any  subse- 
quent disability,  either  voluntary  or  involuntary".  It  will 
be  proper  to  remark  also,  that  the  exceptions  in  favour  of  in- 
iknts,  femes  coverts,  &c.  extend  to  those  only  to  whom  a  right 
first  accrues,  and  in  whom  it  first  attaches;  for  if  a  person  to 
whom  a  right  first  accrues,  dies  before  the  expiration  of  the 
five  years,  and  such  right  descends  to  his  son,  or  heir  at  law,* 
who  is  then  under  age,  or  labours  under  any  of  the  other 
disabilities  mentioned  in  t^e  act,  such  son  or  heir  must  pur«-> 
sue  his  right  within  the  five  years,  which  began  to  run  in  the. 
time  of  his  ancestor,  otber>yise  he  will  be  barred^ 

A  fine  levied  by  tenant  for  life  divests  and  displaces  all 
estates  in  reversion  or  remainder®,  and  leaves  nothing  in  the 
reversioner  or  remainder  man  but  a  mere  right  of  enlry  (36) ; 
and  where  the  fine  is  levied  by  tenant  for  life  of  parcel  of  a 
manor,  the  reversion  of  whiqh  parcel  is  in  the  tenant  in  fee  in 
possession  of  the  other  parts  of  the  manorj  the  effect  i>f  the' 
fine  is  to  sever  such  parcel  from  the  manor. 

Proof  of  Fine. — The  chirograph  of  a  fine  is  evidence  of 
such  fine ;  because  the  chirographer  is  appointed  tp  give  out 
copies  of  the  agreements  between  the  parties,  which  arelodged 
of  record'.  But  where  a  fine  is  to  be  proved  with  proclama- 
tions^  an  examined  copy  of  the  proclamations  must  be  pro- 
duced in  evidence  "1;  lor,  although  the  chirographer  is  autho- 
rised by  the  comp[U>n  law  to  make  out  copies  to  the  parties 
of  the  fine,  yet  be  is  not  appointed  by  the  statutes  to  copy 
the  proclamations,  and  therefore  his  indorsement  on  the  back 
of  the  fine,  that  the  proclamations  have  been  duly  made, 
will  not  be  sufficient  evidence.' 

rro9f  of  an  actual  entry  is  necessary  to  avoid  a  fine  levied 
with  proclamations* ;  and  this  rule  holds  as  well  where  the 
fine  is  levied  by  tenant  for  life%  as  in  other, cases  wber^  the 
party  levying  the  fine  is  tenant  of  the  freehold.  It  must  ap- 
pear also  that  the  ejectment  was  commenced  within  a  year 

after  such  entry*.    But  no  a^ctual  entry  is  neeessary  where 

. .        •     •  ^.' 

1  Sliep.  Touch.  29.                              .  r  Se«  Poe  d.Hatufav.BlucK,  6Taaiit. 

m  Doe  d.  Durour  v.  Jobw,  4  T.  R.  300.  486,  7. 

n  StovelW  ZoucW,  Plowd.'$5d.            '  s  Berrington   v.  Parkbunt,   Str.  2086. 

o  Ooudiigiit  V.  Forrader,  £  B^t;  66i(.  t  Compere  r.  Hick«,  7  T.  R.  433.  727. 

p  BuU.  N.  P.  229.  u  Stat  4  Ann.  c.  16.  a.  10. 
q  Cbettle  v.  Pound,  Bull.  N.  P.  229. 
Allen's  case,  Clayt.  51.  S.  P. 

(36)  Thit  right  of  entry  is  not  devisable.     S.  C. 
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the  fine  has  no  operation,  as  where  it  is  leried  by  tenant  at 
sufferance  *. 

So  where  premises  were  mortgaged  in  fee  with  a  proviso 
for  reconveyance,  if  the  principal  were  paid  on  a  given  day, 
and  in  the  mean  time,  that  the  mortgagee  should  continue  in 
possession ;  the  principal  was  not  paid  on  the  day,  the  mort- 
gagee continued  m  possession,  and  levied  a  fine ;  it  was  holden 
that  an  entry  was  not  necessary  to  avoid  this  fine'. 

4.  Entry  barred  by  Stat.  21.  Jac,  t.  c.  16.7-By  stat.  91. 
'  Jac.  1.  c.  16.  s.  1.  **No  person  shall  make  an  entry  into 
any  lands,  &c.  but  within  twenty  years  next  after  hi^  right 
or  title  shall  first  descend  or  accrue,  and  in  default  thereof, 
such  person  so  not  entering,  and  his  heir,  shall  be  utterly 
".disabled  from  such  entry .'* 

But  by  a*  2. "  If  any  person  having  right  or  title  of  entry, 
"  shall  be  at  the  time  ot  the  said  right  or  title  first  descended,. 
**  accrued,  come  or  fallen,  within  the  age  of  twenty-one 
'*  yearsi,  feme  covert,  non  compos  mentis,  imprisoned,  or  be- 
**  yond  seas,  then  such  person  and  bis  heir  may,  notwith- 
**  standing  the  said  twenty  years  be  expired,  bring  his  action 
*'  OT  make  bis  entry,  as  he  might  have  done  befoi'e  this  act; 
**  so  as  such  person  or  his  heir  shaH,  within  ten  years  next 
*^  after  his  and  their  fnll  age,  discoverture,  coming  ctf-' sound' 
''  mind,  enlargement  out  of  prison^  or  coming  intd  thM'tieiiltn, 
**  or  death  (37),  take  benefit  of  and  sue  forth  the  sta)^,  aiid' 
•*  at  no  time  after  the  said  ten  years  (38)." 

X  Doe  d.  Bunel  ▼-  Perkins,  3  Maule  &        y  Hall  v.  Doe,  5  B.  &  A.  687. 
SelwyQ,  271.    See  also  Doe  v.  Har- 
ris, post  and  5  M.  ft  8.  32S. 


(37)  **  It  appears  probable  enough,  vipon  looking  into  the  case 
of  Stowell  V.  Lord  Zouch,  Plowd.  355.  b.  that  the  word  death  was 
mtroduced  here  to  obviate  the  difficulty  Which  had  arisen  in  that 
case,  upon  the  construction  of  the  statute  of  fines,  4  H.  7.  c.  24. 
for  want  of  that  word.**  Per  Lawrence,  J.  in  Doe  v.  Jesson,  6  East's 
R.85. 

(38)  This  clause  gives  to  the  j9cirty,  to  whom  a  right  of  entry 
accmes,.  and  who  is  under  a  disability  at  the  time,  ten  years  after 
the  disabili^  removed,  notwithstanding  the  twentv  years  should 
have  ekpiMBd  after  his  title  first  accrued;  and  to  Ae  Aetr,  the  statute 
gives  ten  years  from  the  death  of  his  ancestor,  to  whom  the  rafat 
mt  aocroed  dtying.  the  period  qf  dis9biUty,  and  who  died  under' 
8«eh  disability ;  for  the  word  d^t;b  refers  to  the  death  otthe  person 
ta whom  the  right  first  acenied»  ^and  Hhose  heir  the  xlaimant  is*; 

•  Doe  V.  Jesson,  6  East,  so. 
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The  platntiflT  must  prove  either  actual  possession  or  a  right , 
of  entiy  within  twenty  years,  or  account  for  the  want  of  it ; . 
for  by  virtue  of  this  statute,  an  uninterrupted  adverse*  pos- 
sessioi^  for  twenty  years  (except  in  cases  which  (all  within 
the  clause  of  exception)  operates  as  a  descent  or  a  disconti- 
nuance which  tolls  entry.  Hence,  the  defendant  may  take 
advantage  of  this  statute  on  the  general  issue. 

The  declarations  of  a  widow,  that  she  held  for  her  life,, 
and  that  after  her  death  the  land  would  go  to  the  heirs  of  her 
husband,  are  admissible  evidence*  to  negative  an  adverse  pos- 
session.   Where  a  defendant's  ancestor  came  into  possession 
of  land  in  1752,  as  a  creditor  under  a  judgment  obtained, 
against  the  then  owner  of  the  land,  and  defendant's  family  had 
continued  in  possession  ever  since;  it  was  holden\  that  theori- . 
ginal  possession  having  been  taken,  not  under  any  conveyance, 
the  length  of  possession  was  only  prim&  facie  evidence  from 
which  a  jury  might  infer  a  subsequent  conveyance  by  the  origi- ' 
nal  owner  or  some  of  his  descendants,  but  that  it  might  be  re- 
butted, and  that  the  jury  must  not  presume  such  conveyance 
from  length  of  possession,  unless  they  were  satisfied  that  it 
had  actually  been  executed. 

Where  the  defendant  has  the  legal  title  and  is  in  posses- 
sion %  be  may  defend  himself  upon  his  title,  although  20 
years  have  run  against  him  before  he  took  possession,  such 
20  years  possession  not  being  the  possession  of  the  lessor  of 
the  plaintiff. 

1'his  statute  runs  against  the  lord  of  a  manor  as  well  as 
against  any  other  person'.  Hence  if  a  house,  &c.  be  built 
on  the  waste,  the  lord  should  take  care  to  have  some  entry 
made  of  it  in  his  books  and  reserve  some  rent  or  service  ; 
otherwise  he  will  lose  his  right 

In  like  manner,  if  a  common  has  been  inclosed  20  years, 
the  commoner's  right  of  entry  is  gone  *. 

s  Salk.  421.  d  Qreeby  y.  PKtton,  Norfolk  Sumin. 

a  Doey.  Ptettet,  5  B.  ft  A.  223.  An.  172S.  Ld.  RaTmond,  C  J.Seqt. 

b  Doe  d.  Fcnwick  ▼.  Reed,  6  B.  ft  A.  Leedi'e  MS. 

238.  e  Creech  y.  Wilmot,    Derby.  Samin. 

c  Doe  d.  Borrougfa  y.  Reade,  8  East,  Am.  1752,  per  Lee,  C  J.    Cited  by 

353.  Lawrence,  J.  in  Hawke  y.  BaooB,. 

2  Taunt.  ISO. 


hence,  where  the  ancestor  died  seised,  leaving  a  son^nd  daiightec». 
infants,  -stranger  entered,  the  son  died  within  age  ;  it  was  tuildeiL 
|hat  the  daughter  was  entitled  only  to  ten  years  from  the  death  of. 
her  brother  to  make  her  entry. 
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It  is  to  be  observed,  that  the  right  or  title  of  entry  within 
this  statute,  must  be  such  as  is  accompanied  by  a  right  of  pos- 
session f.  A.r  seised  in  fee  of  an  estate,  made  a  lease  for 
years,  containing  a  clause  of  re-entry,  in  default  of  payment 
of  the  rent  resenred,  and  afterwards  devised  the  estate  to  B. 
in  fee  and  died.  From  the  death  of  A.,  until  the  expiration 
of  the  lease,  (a  period  of  more  than  twenty  years)  C,  the 
heir  at  law  of  A.,  received  the  rent  from  the  lessee,  during 
all  which  time,  B.,  the  devisee,  did  not  take  any  steps  to  re- 
cover the  possession ;  but  within  twenty  years  after  the  ex- 
piration or  the  lease,  6.  brought  an  ejectment ;  whereupon 
It  was  objected  that  B.'s  right  of  eqtry  was  barred  by  the 
statute:  Ist,  By  the  non-receipt  of  rent  by  B.  under  the 
lease  granted  by  the  devisor  for  more  than  twenty  years,  and 
an  adverse  enjoyment  by  C.  of  such  rent  during  all  that  time: 
and  Sdly.  By  B.  not  having  availed  himself,  for  more  than 
twenty  y^rs,  of  his  right  of  entry  under  the  proviso  in  the 
lease  for  non-payment  of  the  rent.  But  the  coJrt  overruled 
the  objection,  and  held  that  B.  was  entitled  to  recover,  ob- 
serving, that,  during  the  lease,  B.  could  not  have  entered  and 
supported  the  ejectment;  and  although  a  forfeiture  were 
committed,  yet  B.  was  not  obliged  to  enter. 

This  statute  does  not  run  in  anv  case,  except  were  there 
is  an  actual  ouster  or  disseisin*.  Hence,  it  is  proper  to  con- 
sider what  acts  amount  to  an  ouster  or  disseisin : 

Taking  the  whole  profits  by  one  tenant  in  common  is  not 
any  ejectment  of  the  other  ^ 

One  tenant  in  common  levying  a  fine  of  the  whole,  and 
taking  the  rents  and  profits  afterwards  without  account  for 
nearly  five  years,  is  no  evidence  from  whence  the  jury  should 
be  directed  (against  the  justice  of  the  case)  to  find  an  ouster 
of  his  companion  at  the  time  of  the  fine  levied '.  The  levy- 
ing of  the  fine  will  be  considered  as  rightfully  and  l^;ally 
done»  and  intended  to  operate  onlv  on  that  share  of  the  pre- 
mises to  which  the  party  was  lawfully  entitled. 

A.,  tenant  for  life,  remainder  to  B.  in  tail,  remainder  over. 
B.,  duriitf  A/s  life,  conveyed  by  lease  and  release  all  his 
estate  and  interest  to  J.  S.  m  fee,  and  covenanted  to  levy  a 
fine,  sur  conuzance  de  droit  come  oeo  which  was  accordingly 
levied  with  proclamations.  A.  died,  J.  &  entered  and  was 
possessed ;  afterwards  B.  died  without  issue,  and  then  J.  S. 
died,  and  bis  heir  entered  and  was  possessed.    Ejectment 

9 

f  Doe  d.  Cook  t.  Daavert,  7  East,  209.    h  1  Init.  1 M.  b. 
f  F«r  Our.   iu  Rrading  ▼.  Royiton,    i   Peaceable  y.  Read,  I  East,  568. 
Sftlk.  423. 

Vol.  II.  £ 
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being  brought  by  the  person  entitled  tothebwt  cemainder^ 
against  the  heir  of  J.  S. j  it  was  holden  \  that  the  6ne  had  not 
any  operation  so  as  to  bar  the  claimant,  or  to  requhre  an  actual 
entry  to  avoid  it.  So  if  one  of  two  tenants  in  common  of  a 
reversion,  levy  a  fine  of  the  whole,  such  fine  does  not  require 
an  actual  entry*  by  the  other  tenant  in  commoni  when  he 
comes  into  possession  to  avoid  it 

So  where  one  tenant  in  common  had  received  rent  for  the 
whole  of  the  premises  ",  and  had  not  accounted  for  it  to  his* 
companion  for  above  twenty  years,  this  Was  holden  by  the 
court  not  to  be  such  an  adverse  possession  as  would  bar  the 
tenant  in  common,  who  had  been  kept  out  of  the  rents,  frbm 
maintaining  an  ejectment  for  an  undivided  moiety  (39)*  It 
is  to  be  observed,  that  in  the  preceding  case  it  was  not  left  to 
the  jury  to  presume  an  actual  ouster;  consequently  no  ouster 
was  found,  but  merely  the  facts  ^as  above  stated.  But  ina- 
case  where  it  appeared*,  that  there  had  been  for  nearly  40 
years*  sole  and  unmterrupted  possession  by  One  tenant  in  com^^ 
mon,  without  any  £Iaini  by  nis  companion  to  a  share  of  the 
rents  and  profits,  and  without  any  acknovfiedgment  of  hia 
right  by  the  other  tenant  in  common,  it  was  holden  to  be  a 
sufficient  ground  for  a  jury  to  presume  an  actual  ouster  <^ 
the  co-tenant^  and  consequently  that  the  statute  operated  as 
a  bar  to  a  recovery  in  ejectment  (40). 

Parceners  and  joint  tenants  cannot  be  disseised  by  their* 
companions,  except  by  an  actual  ouster^ 

k  Doo  ▼.  Harrii,  5  1^.  &S.  326.   See  m  Fairclaim  t.  ShackletOtt,    5    Bttft.' 

also  Hall  v.  Doe,  6  B.  &  A.  S87.  post  2604.    2  Bl.  R«  690. 

741 .  n  Doe  d.  Fisher  y .  l^rosser,  Cowp.  217 . 

1   Roef.£itiott,  IB.  &A.85.  6  HoA).  120. 

(39)  Where  one  tenant  in  common  enters  generally  without  his 
companion,  it  shall  work  an  entry  to  the  companion.     Smales  v. 
Dale,  Hob.  120.    Where  one  parcener  enters  generally,  and  takes' 
the  profits,  this  shall  be  accounted  in  law  the  entry  of  them  both, 
and  not  a  divestment  of  the  maiety  of  h^r  sistet.     1  Inst.  ^^43.  b.' 
See  Doe  v.  Keen,  7  T.  R.  386. 

(40)  <«  There  have  been  frequent  disputes,  as  to  how  ftir  the 
pHOssession  of  otut  tenant  in  common  shall  be  said  to  be  the  j^osses^ ' 
sion  of  the  other,  and  what  aets  of  the  one  shall  anooBt  to  an  ao^ 
tual. ouster  of  hia  oompatiiolu    I  think  tha  only  casein  which  .the 
possession  of  One  tenant  in  oommoa  can  be  said  to  be  the  posses  • 
sion  of  the  other  is,  where  one  holds  possession  a$  picht  jSnd  receive^  j 
the  rents  and  profits  on  account  .of  both.     With  respect  to  what 
acts  will  amount  to  an  actual  ouster,  if  no  actual  ouster  is  proved,  ^ 
yet  it  may  be  inferred  from  circumstaboes,  which  circumstances., 
are  matter  of  evidence  to  be  left  to  a  jury.'*     Per  Aston,  J.  S.  C.    ^ 
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If  there  be  tenant  at  snfferancei^,  and  a  stranger  not  hav- 
ing any  right  to  the  land,  make  a  lease  to  him  by  indenture, 
rendering  Tent  without  putting  the  tenant  by  sufferance  Out 
of  possession,  and  the  tenant  pay  the  rent  to  the  stranger,' 
that  is  not  any  disseisin  to  him  who  has  the  right. 

If  a  stranger  receive  of  my  tenant  by  voluntary  pavment  \ 
without  coercion  of  distress,  the  rent  due  to  me,  tnat  is  a 
disseisin  to  me  at  my  election. 

The  possession  of  one  joint  tenant  is  the  possession  of  the 
other,  so  as  to  prevent  the  operation  of  the  statute'. 

But  if  an  estate  descend  to  parceners  one  of  whom  is  under 
a  disability  which  continues  more  than  90  years,  and  the  other 
does  not  enter  within  20  years,  the  disability  of  the  one  does 
not  preserve  the  title  of  the  other',  after  the  SO  years  elapsed. 

Where  two  persons  are  in  possession,  the  possession  is 
judged  in  him  who  hath  right^ 

A  claim  or  entry,  to  prevent  the  operation  of  the  statute 
must  be  on  the  land,  unless  there  be  some  special  reason  to^ 
the  coBtraiy ". 

And  by  stat  4  Ann.  c.  16.  s.  16.,  an  action  must  be  com-* 
menoed  within  one  year  next  after  the  making  of  the  claim 
or  entry,  and  prosecuted  with  effect;  otherwise  the  claim 
or  entry  will  be  of  no  avail* 

The  Stat  21  Jac.  c.  16.  shall  not  be  taken  by  construe-' 
tion*,  to  bar  a  man  of  his  action,  unless  it  be  expressly 
found  how  the  possession  has  been. 

If  a  mortgage  is  made  for  a  collateral  security,  although, 
the  mortgagee  is  not  in  possession  for  twenty  years  and 
more,  yet  if  interest  be  paid  on  the  bond,  the  statute  shall 
not  bar^. 

Where  premises  were  mortgaged  in  fee*,  with  a  proviso 
for  reconveyance,  if  the  principal  were  paid  on  a  given 
day,  aiid  in  the  mean  time,  that  the  mortgagor  should  con- 
tinue in  possession;  upon  special  verdict,  it  was  found  that 
the  principal  was  not  paid  on  the  given  day,  but  that  the 
mortgagor  continued  in  possession.  There  was  no  finding^ 
by  the  juiy  either  that  interest  had  or  had  not  been  paid  by 

p  Per  Cur.  in  Prenion  v.  Sone,  1  Roll,  t  Hob.  322. 

Abr.  e69.  (C.)  pi.  1 1 .  u  Salk.  285. 

q  I  RoU.  Abr.  S5S.(C.)  pi.  8.  z  Per  Holt,  C  J.  delivering  the  qpinioit 

r  Ford  ▼.  Grey,  SaUL  2S6.    Bat  lee  of  the  court,  Ld.Raym.  289. 

2  Taunt.  441.  •  y  Pte  Holt»  C.  J.  Ld.  Raym.  750. 

s  Roe  d.  ^imgdiffl   ▼.  Row1iIod»   2  z  HaUv.DoeontbeDeiilaeofSttttiea 

Ttont.  441.  ft  another  5  B.  A  A.  6S7. 
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the  moitgagor;  held  that  upon  this  finding,  it  muat  be  taken, 
that  the  occupation  was  by  permisgioo  of  the  mortgagee,  and 
consequently,  that  although  more  than  twenty  years  had 
elapsed  since  default  in  payment  of  the  money,  still  the  mort- 
gagee was  not  barred  by  the  statute  of  limitations. 


XL  Evidence, 

Eoidenoe  on  the  Part  of  the  Lessor  of  the  P/aiw/i/f.— The. 
evidence  required  to  support  an  ejectment  will  vary  accord* 
ing  to  the  title  of  the  lessor  of  the  plaintiff. 

Devisee  of  a  Terw.— Where  the  lessor  of  the  plaintiff  is 
devisee  of  a  term,  he  must  produce  in  evidence  the  probate 
of  the  will,  and  prove  the  assent  of  the  executor  to  the  de- 
vise* ;  for  where  a  person  devises,  either  specially  or  gene- 
rally, goods  or  chattels,  real  or  personal,  and  dies,  the  de- 
visee cannot  take  them  without  the  assent  of  the  executors. 

Lessee  for  years  devised  the  term  to  hia  executor  for  life^, 
paying  50/.  to  J.  S.,  remainder  to  the  lessor  of  the  plaintiff. 
The  executor  dying,  his  executrix  entered  upon  the  residue 
of  the  lease  and  possessed  herself  of  the  term.  An  ^ectment 
having  been  brought,  it  was  holden,  that  the  executor  took 
as  executor,  and  not  as  legatee;  and  then  the  remainder  over 
was  not  executed,  and  that  it  was  incumbent  on  the  remain- 
der man  to  prove  a  special  assent  thereto,  as  to  a  legacy ; 
whereupon  plaintiff  proved  payment  of  the  50/. ;  and  that 
was  holden  to  be  a  sufficient  assent,  and  the  plaintiff  reco- 
vered. 

Administrator.'^Where  the  lessor  of  the  plaintiff  daima 
title  as  administrator,  in  strictness  he  ought  to  produce  the 
letters  of  administration  under  the  seal  of  the  ecclesiastical 
court  But  the  original  book  of  acts',  wherein  the  orders  of 
the  court  for  grantmg  letters  of  administration  are  entered ; 
or  an  examined  copy^  of  the  entry  in  that  book ;  or  an  ex- 
emplification* of  the  letters  of  administration  will  also  be 
evidence. 

a  1  lost.  ]  11.  a.  d  Ray  v.  Qcrk,  London  SittiDgt,  after 

b  Young  ▼.  Holmes,  Str.  70.    Middle-  H.  T.  1776.    Loid  Manafield,  G.  J. 

8ez  Sittings,  B.  R.  Pirker,  C.  J.  13  East,  28S. 

c  Garrett  v.  Utter,  1  Lev.  26.    Pttie-  ^  Per  Lord  Hatdwicke,  G.  J.  in  Kemp- 

lie*!  caw,  1  !«▼.  101.   Elden  t.  Kpd*  tun  ▼.  Grots,  Ga.  T.  H.  lOS. 

dell,  8  East,  187. 
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If  the  lessor  of  the  plaintiff  make  title  as  aasignee  of  a 
term  fnom  an  administrator  ^  cum  testamento  annexe,  an  ex* 
emplificatioD,  Uiougb  not  in  hiec  verha^  yet  agreeably  to  the 
form  of  the  ecclesiastical  court,  will  be  good  evidence  (41). 

Copyhold.'^i  ibe  plaintiff  make  title  in  the  lessor  as  lord 
of  a  manor*,  who  has  right  by  forfeiture  of  a  copyhold,  he 
ought  to  prove  that  his  lessor  is  lord,  and  the  defendant  a 
copyholder;  and  that  he  committed  a  forfeiture:  but  the 
presentment  of  the  forfeiture  need  not  be  proved,  nor  the 
entiy  or  seizure  of  the  lord  for  the  forfeiture. 

Tenant  by  ElegiL^^As  under  an  elegit  the  sheriff  cannot 
•deliver  the  land  extended  ^  (42),  the  tenant  by  elegit  must 
bring  an  ejectment,  to  support  which  he  must  either  produce 
in  evidence  an  examined  copy  of  the  judgment,  of  the  writ 
of  elegit  taken  out  upon  it,  and  the  inc^uisition  and  return 
thereupon;  or  an  examined  copy  of  the  judgment  roll,  con- 
•taining  the  award  of  elegit  and  return  of  the  inquisition ^ 

The  sherifTs  return  to  an  elegit  stated,  that  he  had  caused 
•to  be  delivered  to  J.  S.,  one  equal  tboiety  of  a  house;  it 
was  boi(^en  ^  that  this  return  was  void,  for  not  setting  out 
the  moiety  by  metes  and  bounds,  and  that  the  objection 
might  be  taken  at  nisi  prius  to  an  ejectment  brought  by  J.  Sa 
claiming  as  tenant  by  elegit.     . 

Judgment, — ^Wbere  the  lessor  of  the  plaintiff  claims  under 
an  assignment  from  the  sheriff^,  if  he  be  a  party  in  the  ori* 


f  Kempton  ▼.  Cross,  Ca.T.  H.  108. 
g  Peten  d.  Bp.  of  WintoD  ▼.  Mills,  per 

Tracy,  Surrey,  1707.    Bui.  N.  P.  107. 
h  Per  liord  Kenyon,  CJ.  in  Taylor  ▼. 

Co]e,3T.R.295. 


i  Ramsbottom  ▼.  Backburst,  2  Maule 

fliM  Selwyn,  565. 
k  Fenny  d.  Masters  ▼.  Duiraat,  1  B.  ft 

A.  40. 
1  Doe  d.  Bland  ▼.SmiUi,  Holt^sN.P. 

C.  589. 


(41)  For  the  evidence  necessary  to  establish  a  title  by  the  heir, 
see  Peake*8  Evid.  part  11.  chap.  xiv.  where  this  subject  is  treated 
with  great  perspicuity.  For  evidence  on  ejectment  brought  by  de- 
visee of  land,  see  poet,  tit.  Statute  of  Frauds,  s.  3. 

(42)  **  I  am  aware  that  it  has  in  several  places^  been  said,  that 
the  tenant  by  elegit  cannot  obtain  possession  without  an  ejectment, 
-but  I  have  always  been  of  a  different  opinion.**— I  have  no  doubt 
that  the  sheriff  may  deliver  actual  possession  of  a  moiety,  ex- 
cept where  the  land  is  under  a  previous  demise,  in  which  case  the 
sheriff  sets  out  the  moiety  by  metes  and  bounds ;  for  tbe  sheriff  can- 
not disturb  the  previous  title  of  the  tenant  in  possBssion.  Where  the 
sheriff  has  set  out  the  moiety,  the  tenant  is  bound  to  pay  ren^  for  his 
moiety  to  the  tenant  by  elegit.  In  a  case  of  this  kmd,  attornment 
was  not  necessary,  even  before  the  statute  of  attornments,  beoause  te- 
nant by  elegit  was  in  by  judgment  of  law,  to  whom  attornment  was 
not  necessary."— Per  Gibbs,  J.  C.  6  Taunt.  206,  207, 
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ginal  action  in  which  the  execution  issues,  he  must  not  only, 
produce  the  writ  of  fieri  facias,  but  also  the  judgment. 

Landlord^* — In  ejectment  by  a  landlord  against  bis  tenant, 
it  will  not  be  necessary  for  the  landlord  to  give  any  evidence 
of  his  title  anterior  to  the  lease;  for  the  tenant  will  not  be  per- 
mitted to  impeach  the  title  of  the  person  under  whom  he  came 
into  possession. 

In  ejectment  upon  a  clause  of  re-entry"  in  a  lease,  for 
non-payment  of  rent  against  the  assignee  of  the  term,  the 
lessor  proved,  by  the  subscribing  witness,  the  execution  of 
the  counterpart  of  the  lease;  this  was  ruled  to  be  sufficient 
proof  of  the  holding  upon  the  condition  of  re-entry  in  case 
of  non-payment  of  rent,  without  producing  the  lease  itself, 
or  proving  that  notice  had  been  given  to  the  defendant  to 
produce  it  (43). 

In  ejectment  for  a  leasehold  estate,  the  lessor  of  the  plain-* 
tiff  produced  the  original  lease,  which  was  for  a  term  of 
loop  years,  granted  in  the  time  of  Queen  Elizabeth ;  and 
one  mesne  assignment  in  the  time  of  King  James,  and  then 
proved  possession  in  himself  and  those  under  whooi  be 
claimed,  for  70  years  prior  to  the  ejectment;  it  was  holden*, 
that  the  jury  might  be  directed  to  presume  liU  the  mesne 
assignments. 

In  ejectment  by  landlord  against  tenant '',  the  landlord 
proved  payment  of  rent  and  half  a  yearns  notice  to  quit* 
But  on  the  cross  examination  -of  the  plaintifTs  witness,  he 
was  asked,  whether  there^vas  not  an  agreement  in  writing 
relative  to  the  holding  of  these  lands?  to  which  he  answered, 
that  an  agreement  in  writing  relative  to  these  lands  was  pro- 
duced at  the  last  trial  of  this  ejectment  (this  being  the  second 
trial) ;  but  he  did  not  know  the  contents  of  it:  and  then 
another  witness  was  called,  who  proved  that  he  had  seen  the 
same  paper  in  the  hands  of  Sir  M.  Wood's  attorney,  on  the 
same  morning  .(i.  e.  of  this  trial).  Whereupon  it  was  ob- 
jected on  the  part  of  the  defendant,  that  no  parol  evidence 
of  the. tenancy  could  be  given,  when  it  appeared  that  there 
-  was  an  agreement  in  writing  concerning  it ;  and  it  did  not 
appear  that  the  landlord  had  any  right  tp  determine  the  te- 
rn Roe  ▼.  Davig,  7  East,  363.  o  Doed.  Sir  M.  Wood  t.  Morris,  12 
n  Earl  d.  Goodwin  ▼.  Baxter,  2  Bl.  R.  East,  237. 
1228. 


(43)  It  is  sufficient  to  prove  assignment  of  lease  by  subscribing 
witness,  without  calling  the  subscribing  witness-  to  the  orieinaL 
lease.  Nash  v.  Turner,  1  Esp^  N.  P.  C.  217.  per  Kenyon,  C.  J. 
ItL  this  case,  the  assignment  was  by  indorsement* 
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mncy  in  the  mafinaf  he  had  done.  Lord  £lleiiboroiigb,  C.  J- 
If  there  were  any  writing  relalive  to  this'  holding,  in  the  pos" 
session  of  the  landlord,  the  defendant  ought  to  have  given 
him  a  regular  notiee  to  produce  it;  otherwise  in  this  colla- 
teral way,  he  wbuld  get  the  whole  benefit  of  it,  without  giv- 
ing such  a  notice';  when,  if  notice  had  been  given,  and  the 
paper  were  produced,  it  mi^ht  not  support  the  objection. 
How  can  we  say  that  the  plaintiff  ou^ht  to  have  been  non- 
suited, for  want  of  giving  the  best  evidence  of  the  tenancy, 
unless  it  appeared  that  there  was  other  and  better  evidence 
of  it  in  an  a^eement  in  writing  between  the  landlord  and  bis 
tenant,  which  the  landlord  kept  back?  Enough,  at  least, 
ought  to  appear  to  shew  th^t  the  paper  not  produced  was 
better  evidenee  of  the  terms  of  the  tenancy  than  the  evidence 
which  was  received ;  but  it  did  not  appear  that  it  was  an 
agreement  between  these  parties,  or  that  it  was  an  existing 
agreement  at  this  time:  it  might  have  been  an  agreement 
between  the  defendant  and  his  former  landlord ;  or  it  might 
h^ve  related  to  a  former  period  of  the  tenancy.  The  witness 
did  not  profess  to  know  any  thing  of  the  contents  of  the 
paper,  only  that  it  was  an  agreement  relative  to  the  lands  in  * 
question. 

In  ^ectmentagaikist  a  bf^iliff>  the  tenant  in  possession  is 
not  competent  to  prove  tbat  the  witness,  and  not  the  defend- 
ant, is  the  possessor  of  the  land  K 

Legitimacy. — In  this  action,  the  legitimacy  of  the  parties 
frequently  comes  in  question.  An  opinion  appears  to  have 
prevailed  at  one  time,  that  uriless  the  husband  was  extra 
quatuor  mariaf  that  is,  out  of  the  kingdom,  during  all  the 
time  of  the  wife's  going  with  child,  access  must  be  pre- 
sumed, and  the  child  must  be  deemed  legitimate  9.  But,  on 
eramination  of  this  doctrine,  it  was  found  unsatisfactory, 
and  it  is  now  holden^,  that  non-access  may  be  proved  to 
bastardize  the  issue,  although  it  should  appear,  that  the  bus* 
band  was  wiUiinthe  kingdom  during  the  period  of  gestation. 
So  where  the  huslMind,  in  the  course  of  nature,  cannot  have 
been  the  father  of  his  wife's  child,  the  child  is  by  law  a  bas- 
tard, whether  the  husband  be  within  reach  of  access  or  not; 
as  in  the  case  of  a  natural  impossibility,  the  husband  being 
witbing  the  age  of  puberty*;  or  disabled  by  bodily  infir-* 
mity^    So  where  it  was  proved,  that  the  husband  bad  not 

p  Doe  d.  Jonei  and  others  ▼.  Wilde,  5        Bedatl  Sir.  1076.  Kep.Temp,  Hardw. 

Taunt.  183.  379.  and  Aodr.  9. 

q  Queeii  v.  Muirey,  Salk.  122.  .     s  1  H.  6.  3  b. 

X  Fendrell  v.  PendreU,  Str.  905.    R.  v.    t  1  Rol.  Abr.,359.  cited  by  Lord  £llcn« 

borougli,  8  East,  205. 
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access,  until  a  fortnight  before  the  birth  of  fh6  cbitd»  tM 
child  was  adjudged*  to  be  illegitimate.  The  wife  is  a  wit- 
ness of  necessity,  as  to  the  fact  of  adulterous  intercourse, 
because  that  lies  within  her  own  knowledge*,  and  she  is  the 
only  person  who  may  be  supposed  privy  to  it,  except  the 
adulterer.  This  case,  therefore,  affords  an  exception  to  the 
general  rule,  which  prohibits  the  wife  from  being  examined 
against  her  husband  in  any  matter  affecting  his  interest  or 
character.  But  non-access  must  be  proved  by  other  testi- 
mony^ than  that  of  the  wife,  and  this  rule  holds  although 
the  husband  be  dead*. 

* 

The  presumption  of  l^itimacy  arising  from  the  birth  of 
a  child  during  wedlock,  the  husband  and  wife  not  being 
proved  to  be  impotent,  and  having  opportunity  of  access  to 
each'other  during  the  period  in  which  a  child  could  be  be* 
gotten  and  born  in  the  course  of  nature,  may  be  rebutted  by 
circumstances  inducing  a  contrary  presumption  *• 

The  fact  of  the  birth  of  a  child  from  a  woman  united  to  a 
man  by  lawful  wedlock,  is  generally,  by  the  law  of  England* 
^primu  facie  evidence,  that  such  child  is  legitimated  Such 
primd  facie  evidence  of  legitimacy  may  always  be  lawfully 
rebutted  by  satisfactory  evidence  that  such  access  did  not 
take  place  between  the  husband  and  wife,  as  by  the  laws  of 
nature  is  necessary,  in  order  for  the  man  to  be  in  fact  the 
father  of  the  child  ^  The  physical  fact  of  impotency,  or  of 
non-access,  or  of  non-generatins  access,  as  the  case  may  be, 
may  always  be  lawfully  proved  by  means  of  such  legal  evi-^ 
dence  as  is  strictly  admissible  in  every  other  case  in  which  it 
is  necessary,  by  the  law  of  England,  that  a  physical  fact  be 
proved  **. 

After  proof  given  of  such  access  of  the  husband  and  wifej 
by  which,  according  to  the  laws  of  nature,  he  might  be  the 
father  of  a  child  (by  which  is  to  be  understood  proof  of 
sexual  intercourse  between  them,)  no  evidence  can  be  re«« 
ceived,  except  it  tend  to  falsify  the  proof  that  such  inter- 
course had  taken  place  *.  Such  proof  must  be  r^ulated  by 
the  same  principles  as  are  applicable  to  the  establishment  of 
any  other  fact  ^ 

u  R.V.  Luffe,  SEatt,  193.  b  Banbury  Claim  of  Peerage,  D.  P. 

X  R.  ▼.  Reading,  Rep.  Temp.  Hard.  70.  Opinion  of  the  judges,  13  May,  181 1. 

R.  V.  Rooke,  1  Wils.  340.  and  Andr.  N.  This  Claim  was  disallowed,  D.P. 

10.  9  March,  1813. 21  Peersto  13. 

y  R.  ▼.  Reading,  Rep.  Temp.  Hard-  79.  c  lb. 

R.  Y.  Rooke,  1  Wils.  340.  and  Andr.  d  lb. 

10.  e  lb. 

s  R.  ▼.  Kea^ll  East,  132.  f  lb. 
a  Banbury  Claim    of   Peerage,  D.  P. 

2  May,  1811.   Opinion  of  the  judges . 
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In  eswery  case  where  a  child  is  boro  in  lawful  wedlock*  the 
husband  not  being  separated  from  bis  wife  by  a  sentence  of 
divorce,  sexual  intercourse  is  presumed  to  have  taken  place 
between  the  husband  and  wife,  until  that  presumption  is  en« 
countered  by  such  evidence  as  proves  to  the  satisfaction  of 
those  who  are  to  decide  the  question,  that  such  sexual  inter* 
course  did  not  take  place  at  any  time,  when  by  such  inter* 
course  the  husband  could,  according  to  the  laws  of  nature,  be 
the  father  of  such  child  <• 

The  presumption  pf  the  legitimacy  of  a  child  bom  in  law- 
ful wedlock,  the  husband  not  being  separated  from  his  wife 
by  a  sentence  of  divorce,  can  be  legally  resisted  only  by  evi- 
dence of  such  facts  or  circumstances,  as  are  sufficient  to 
prove,  to  the  satisfaction  of  those  who  are  to  decide  the 
question,  that  no  sexual  intercourse  did  take  place  between 
the  husband  and  wife  at  any  time,  when  by  such  intercourse 
the  husband  could,  by  the  laws  of  nature,  be  the  father  of 
such  child^. 

Where  the  Intimacy  of  a  child  in  such  a  case  is  disputed, 
on  the  ground  that  the  husband  was  not  the  father  oi  such 
child,  the  question  to  be  left  to  the  jury  is»  whether  the  hus- 
band was  the  father  of  such  child ;  and  the  evidence  to  prove 
tbe^t  he  was  not  the  father,  must  be  of  such  facts  and  circum- 
stances, as  are  sufficient  to  prove  to  the  satisfaction  of  a 
jury,  that  no  sexual  intercourse  took  place  between  the  hu8<« 
band  and  wife  at  any  time,  when,  by  such  intercourse  the 
husband  could,  by  the  h^ws,  of  nature,  be  the  &ther  of  such 
child « (44). 

A  child  begotten  after  a  divorce,  a  mens^  et  thoro  shall  be 
taken  to  be  a  bastard^ ;  otherwise  after  voluntary  separation, 
unless  found  that  the  husband  had  no  access. 

Mortgagee. — In  ejectment  by  a  mortgagee,  if  the  mort- 

g  lb.  a.  C.4  July,  1811.  i   lb. 

b  opinion  of  tbe  judga,  S.  C.  4  July,    k  Pwisbet  of  St.  George  k  St.  Mufa-i 
1811.  xet*t,  Wettmintter,  1  Stlk.  123. 


(44)  '*  The  non-existence  of  sexual  intercourse,  is  generally  ex- 
pressed by  the  words  **  non-access  of  the  husband  to  the  wife*** 
And  we  understand  those  expressions  as  ap^ied  to  the  present 
question  as  meaning  the  same  thing;  because  m  one  sense  of  the 
word  **  access,**  the  husband  may  be  said  to  have  access  to  his 
wife  as  being  in  the  same  place^  or  in  the  game  Aoioe,  and  yet  under 
circumstances  such  as  instead  of  proving,  tend  to  disprove,  that 
any  sexual  intercourse  had  taken  place  between  them.*'  Remark  of 
the  judges. 
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gagor  be  in  poMeision^  proof  of  the  exoeutkHi  of  tbe  mort- 
gage deedi  by  the  sabsoribiag  witness^  will  be  sufficient  to 
iniiyport  tbe  mortgagee's  title;  but  if  a  third  peraon  is  id  poe- 
session,  tbe  mortgagee  should  also  prore,  that  such  toicd 
perton  has  paid  rent  to,  or  otherwise  acknowledged  the  title 
of  the  mortgagor. 

*  Rector.— In  ejectment  by  a  rector  for  a  rectory  ■,  it  seems 
that  it  is  not  necessary  for  the  plain  tiff  to  prove  that  he  sub- 
scribed and  publicly  read  tbe  thirty-nine  articles ;  for  where 
any  act  is  required  to  be  done,  so  that  the  party  neglecting 
it  would  be  guilty  of  a  criminal  n^lect  of  duty  in  not  hav- 
ing done  it,  the  law  presumes  the  affirmative,  and  throws 
tbe  burthen  of  proving  the  contrary  on  the  other  side  ". 

Hence  where  a  prebendary  brought  ejectment  for  a  house, 
belongiiig  to  his  prebend,  and  was  required  to  shew  that  he 
had  per^rmed  the  requisites  necessary  by  law  to  make  him 
prebendaiy ;  Wilmot,  J.  held,  that  it  ought  to  be  presumed 
that  he  had  performed  them,  until  something  appeared  to 
the  contrary. 

In  addition  to  the  proof  of  his  title,  formerly  the  lessor  of 
the  plaintiff  was  obliged  to  prove  *  the  defendant  in  possession 
of  the  lands,  &a  to  which  he  makes  title.  But  this  is  now 
rendered  unnecessary  by  the  consent  rule,  which  see  ante, 
p,723. 

N.  A  tenant  in  possession  cannot  be  a  witness  to  support 
his  own  possession  '• 

If  a  material  witness  for  the  defendant  be  made  a  co-do- 
febdant,  he  should  suffer  judgment  by  default  (45).  Where 
there  are  several  demises  of  two  persons,  although  the  evi- 
dence shews  the  title  to  be  exclusively  in  one  of  then^  tbe 
other  cannot  be  compelled  by  the  defendant  to  be  examined 

1  Peake^s  Erid.  324.  o  Smith  v.  Muid,  ]  WUt.  220.    Fenn 

m  See  Monk  y.  Butler,  1  Roll.  Rep.  83.  d.  Blancbud  v.  Wood,  1  Bos.  k  Pul. 

recoffniBed  inPoweU  T.MUbank,  2  573.    Goodrig^bt  ▼.  Rich,  7  T.  R. 

Bl.  R.  853.    See  alio  WilUanis  ▼.  327.inwhichDoed.JeMeT.  Bacchus, 

East    India  Company,  3  Sait^  R.  Bul.N.P.llO.  wasorenniled. 

199.  p  Doe  d.  Foster  ▼.  Williams,  Cowp. 

n  Sberaid^s  case,  cited  by  de  Grey,  C.  621 . 

J.  delivering  the  opinion  of  the  oouit 

in  Powell  t.  Milbank,  2  BI.  R.  853. 


(45)  One  of  two  defendants,  who  has  suffered  ju^ment  by 
defieiult,  may  be  called  to  prove  the  other  defendant  m  possession. 
Doe  d.  Harrop  v.  Green,  4  Esp.  N.  P.  C.  198.  ied  qu<B.  imd  sec 
Chapman  v.  Graves,  2  Camp.  N.  P.  C.  333.  n. 


»        / 
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•as  a^Hoess&r  bim ;  beeauae  the  lemor  for  the  pbuntifl*  m 
>«jettinent  is  sobflUotially  4be  plaintiff  od  the  record^. 

The  parish  regisfer,  cw*  an  examined  copy  thereof,  mil  te 
evidence  to  prove  christenings,  marriages,  or  burials.  * 

The  original  visitation  books  of  heralds',  compiled  when 
progresses  were  solemnly  and  regularly  made  into  every 
part  of  the  kingdpm,  to  inquire  into  the  state  of  families 
and  to  register  such  marriages  and  descents  as  were  veri- 
.fied  to  them  on  oath,  are  allowed  to  be  good  evidence  of 
pedigrees. 

Although  it  is  a  general  rule  that  hearsay  evidence  is  not 
admissible,  yet  in  some  cases  where  a  strict  adherence  to 
that  rule  would  utterly  prevent  the  party  from  establishing 
his  case,  the  law  sanctions  a  departure  from  it  (46).  Hence 
the  declarations  of  the  members  of  a  family  are  received 
in  evidence  as  to  pedigrees  • ;  but  evidence  of  what  a  mere 
stranger  has  said  has  ever  been  r^ected  in  such  cases  (47). 
So  the  dy'mg  declarations*  of  a  person,  who  had,  as  she 
herself  stated^  been  servant  to  M.  W.  through  whom  the  pedi- 


q  Fenn  on  the  several  demises  of  Pew-  s   Per  Lord  KeD^on,  C.  J.  in  R.  t. 

triss  and  Tbompson  t.  Graoger,  3        well,  3  T.  R.  729. 

Camp.  N.  P.  C.  177.  t  Doe  d.  Sutton  t.  Ridgwaj,  4  B.  It  A . 
r   Matthew  ▼.  F6rt,  Comb.  63.    3  Bl.       53. 

Comm.  c.  7. 11. 


(46)  ^*  Hearsay  is  good  evidence  to  prove,  who  is  my  msd- 
father,  when  he  marri^,  If  hat  chUdrea  he  had,  &c«  of  which  it  is 
not  Teasonable  to  presume  that  I  have  better  evidence ;  so  to  prove 
dvat  ipy  &ther,  mother,  cousin,  or  other  relation  beyond  the  sea.  is 
dead,  and  the  common  reputation  and  belief  of  it  in  the  family, 
gives  credit  to  such  evidence.'  Gilb.  L.  Ev.  112.  edit.  1761.  See 
also  Doe  d.  Banning  v.  Griffip,  15  East,  293.  where  it  was  proved  * 
by  one  of  the  family,  that  many  years  before,  a'  younger  brother 
of  the  person  last  seised  had  gone  abroad,  and  according  to  the 
repute  of  the  family  had  died,  and  that  witness  bad  never  heard  in 
tli^  family  of  his  having  been  married.  This  was  bolden  to  be  suf- 
ficient prtmd  facie  evidence,  that  the  party  was  dead  without  lawful 
issue* 

(47)  In  ejectment  brought  by  the  Duke  of  Athol,  Mr.  Sfaarpe,  at- 
torney, was  at  first  permitted  to  give  ill  evidence  what  he  bad  heard  an 
old  servant  of  the  family  (since  dead)  say  concerning  this  pedigree, 
tjut  it  being  strongly  objected  to^  and  HolUngs  relying  on  tne  objec- 
tion, they  afterwards  cave  other  evidence.  M.  S.  Mr.  Wegg,  See 
a  different  statement  of  this  case  in  Gilb.  Law  of  Ev.  112.  and  Bull. 
N.  ?.  290,  under  the  name  of  D.  of  Athol  v.  Ld.  Ashbamham.  But 
qus.  if  tlite  foregoing  be  not  more  correct* 
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gree  was  traoed»  as  to  the  relationship  of  the  lessor  of  the  plain- 
tiff  to  the  person  last  seised  have  Wn  rejected.  The  hus* 
band  has  been  considered  as  a  member  of  the  wife's  family 
within  this  exception";  and,  consequently,  his  declarations 
as  to  the  illegitimacy  of  his  wife  are  admissible  in  evidence. 
But  in  all  cases,  if  it  appears  that  the  declarations  have  been 
made  post  litem  motam,  that  is,  not  merely  after  the  com- 
mencement of  the  suit  but  after  the  dispute  has  arisen^  they 
are  not  to  be  received. 

In  the  case  of  the  Banbury  claim  of  peerage,  D.  P.  23d 
February,  1809>  the  counsel  for  the  petitioner  stated  that  he 
would  offer  in  evidence  certain  depositions  taken  upon  a  bill 
(seeking  relief),  filed  in  the  Court<of  Chancery  on  the  9th  of 
February,  1640,  by  Edward,  the  eldest  son  of  the  first  Earl  ' 
of  Banbury,  an  infant,  by  his  next  friend.  This  evidence 
having  been  objected  to,  and  the  point  argued,  the  following 
questions  were  proposed  to  the  judges : 

Upon  the  trial  of  an  ejectment  brought  by  E.  F.  against 
6.  M.  to  recover  the' possession  of  an  estate,  £.  F.,  to  prove 
that  C.  D.  from  whom  E.  F.  was  descended,  was  the  legiti- 
mate son  of  A.  B.,  offered  in  evidence  a  bill  in  Chancery,  pur- 
porting to  have  been  filed  by  C.  D.  150  years  before  that 
time  by  his  next  friend,  such  next  friend  therein  styling  him- 
self the  uncle  of  the  infant  for  the  purpose  of  perpetuating 
testimony  of  the  fact  that  C.  D.  was  the  legitimate  son  of 
A.  B.,  and  which  bill  stated  him  to  be  such  legitimate  son 
(but  no  persons  claiming  to  be  heirs  at  law  of  A.  B.,  if  C.  D. 
was  illegitimate,  were  parties  to  the  suit,  the  only  defendant 
being  a  person  alleged  to  have  held  lands  under  a  lease  from 
A.  B.,  reserving  rent  to  A.  B.  and  his  heirs) :  and  also  oflTered 
in  evidence  depositions  taken  in  the  said  cause  $  some  of  them 
purporting  to  be  made  by  persons  styling  themselves  relations 
of  A.B.;  others  styling  themselves  servants  in  his  family; 
others  styling  themselves  to  be  medical  persons  attendant 
upon  the  family;  and  in  their .  respective  depositions  stating 
Acts,  and  declaring  thatC.  JD.  was  the  legitimate  son  of 
A«  B.,  and  that  he  was  in  the  family,  of  which  they  were 
respectively  relations,  servants^  and  medical  attendants,  re- 
puted so  to  be-: 

1st  question.  Are  the  bill  in  equity,  and  the  depositions 
respectively,  or  any,  and  which  of  them,  to  be  received  in 
the  courts  below,  upon  the  trial  of  such  ejectment  (6.  H. 
not  claiming  or  deriving,  in  any  manner,  under  either  the 
plaintiff  or  defendant  in  the  said  chancery  suit),  either  as 

u  Vowles  V.  Youngs,  13  Ves.  143.  Lord    z  Berldej,  Peerage  caae,  4  Campb.40i. 
£nkine,  C.  ** 
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eyidence  of  facts  therein  [alleged,  denied,  or]  deposed  to,  or 
as  declarations  respecting  pedigree;  and  are  they,  or  any 
and  which  of  them,  evidence  to  be  received  in  the  said  cause, 
that  the  parties  filing  the  bill,  and  making  the  depositions, 
respectively  sustained  the  characters  of  uncle,  relations,  ser» 
▼ants,  and  medical  persons,  which  they  describe  themselves 
therein  sustaining  ? 

Answer (48).  Neither  the  bill  inequity,  nor  the  deposi- 
tions, are  to  be  received  in  evidence  in  the  courts  below,  on 
the  trial  of  the  ejectment,  either  as  evidence  of  the  facts 
therein  [alleged,  denied,  or]  deposed  to,  or  as  declarations 
respecting  pedigree ;  neither  are  any  of  them  evidence  that 
the  parties  filing  the  bill,  or  making  the  depositions  respec- 
tively sustained  the  characters  of  uncle,  relations,  servants, 
and  medical  persons,  which  they  describe  themselves  therein 
sustaining.  The  judges  further  added,  that  it  would  not 
make  any  difference  in  their  opinion,  if  the  bill,  stated  to 
have  been  filed  by  C.  D.,  by  bis  next  friend,  had  been  a  bill 
seeking  relief. 

2nd  question.  Whether  any  bill  in  chancery  can  ever  be 
received  as  evidence  in  a  court  of  law,  to  prove  any  facts 
either  alleged  or  denied  in  such  bill? 

Answer.  Generally  speaking*  a  bill  in  chancery  cannot  be 
received  as  evidence  in  a  court  of  law,  to  prove  any  fact  either 
alleged  or  denied  in  such  bill.  But  whether  any  possible 
case  might  be  put  which  would  form  an  exception  to  such 
general  rule,  the  judges  could  not  undertake  to  say. 

Srd  question.  Whether  depositions,  taken  in  the  Court  of 
Chancenr,  in  consequence  of  a  bill  to  perpetuate  the  testi- 
mony of  witnesses,  or  otherwise,  would  be  received  in  evi- 
dence to  prove  the  facts  sworn  to,  in  the  same  way  and  to 
the  same  extent  as  if  the  same  were  sworn  to  at  the  trial  of 
an  ejectment  by  witnesses  then  produced  ? 

Answer.  Such  depositiokis  would  not  be  received  in  evi* 
denoe,  in  a  court  of  law,  in  any  cause  in  which  the  parties 
were  not  the  same  as  in  the  cause  in  the  Court  of  Chancery, 
or  did  not  .claim  under  some  or  one  of  such  fMirties. 

If  the  question  be,  whether  a  certain  manor  be  ancient 
demesne  or  not,  the  trial  shall  be  by  Domesday  Book,  which< 
will  be  inspected  by  the  courts 

7  Hob.  ISS. 


(48]  The  0.  J.  of  C«  B.  delivered  the  opinion  of  the  judges  on 
die  30th  May,  1809, 
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In  ejectiDent  for  the  manor  of  Artam%  tbe  defendant 
pleaded  ancient  demesne,  and  when  Domesday  Book  was 
brought  into  court,  would  have  proved,  that  it  was  anciently 
called  Nettam,  and  that  Nettam  appears  by  the  book  to  be 
ancient  demesne ;  but  he  was  not  permitted  to  give  such; 
evidence ;  for  if  tbe  name  be  varied,  it  ought  to  nave  been 
averred  on  the  record. 

An  ancient  writing  found  among  the  court  rolls  of  a  ma- 
nor,  stated  to  be  ex  assensu  omnium  lenentium,  and  proved- 
to  have  been  delivered  down  from  steward  to  steward,  is 
admissible  evidence,  although  not  signed  by  any  person,  to 
prove  the  course  of  descent  within  the  manor  \ — And  the 
same  rule  holds,  with  respect  to  an  entry  in  the  court  rolls 
of  a  presentment  made  by  the  homage  of  the  customary 
mode  of  descent  within  the  manor,  although  no  instances  be 
proved  of  any  person  having  taken  according  to  the  mode  of 
descent  pointed  out*  in  the  presentment*** 

Custom  is  of  the  very. essence  of  a  copyhold;  and  if  tbe 
custom  be  silent,  the  common  law  must  regulate  the  course 
of  descent. — Customs  are  to  be  taken  strictly  and  cannot  be 
extended  by  implication. — Hence  where  the  custom  is,  that 
the  eldest  sister  shall  inherit,  yet,  by  that  custom  the  eldest 
aunt  or  the  eldest  niece  shall  not  inherit  the  land  ^  So  if 
the  custom  be  that  the  youngest  son  shall  inherit,  and  a  man 
has  issue  two  sons  and  dies,  and  the  land  descends  to  the 
younger  son,  who  dies  without  issue,  the  eldest  son  of  the 
eldest  brother  shall  have  the  land ;  because  the  custom  does 
not  hold  in  the  transversal  line,  but  only  in  the  lineal  de- 
scent*** 

Evidence  of  reputation  of  the  custom  of  a  manor^,  that, 
jh  default  of  sons,  the  eldest  daughter,  and,  in  default  also 
of  daughters,  the  eldest  sister^  and  in  case  of  the  death  of 
all,  the  descendants  of  the  eldest  daughter  or  sister  respec- 
tively of  the  person  last  siesed  should  take,  is  proper  to  be 
left  to  the  jury  of  the  existence  of  such  a  custom,  as  applied 
to  a  great  nephew  (the  grandson  of  an  eldest  sister)  of  the 
person  last  seised ;  although  the  instances  in  'which  it  vnM 
proved  to  have  been  put  in  use  extended  no  fhrtber  thai» 
those  of  eldest  daughter  and  eldest  sisteCj  .sgod  the  sod  of  an 
eldest  sister.  The  existence  of  such  extended  custom  in 
adjacent  manors  seems  to  be  no  evidence  of  the  custom  ill 
the  particular  manor, 

z  OregoiT  V.  Witbera,  H.  28  Car.  2.    b  Roe  d.  Bebee  v.  Parker,  5  T.  R.  26. 

dilb.  EV.  44.  3.  Keb.  588.  S.  C.  c  Rateliff  v.  Cbapman,  4  Leon.  242. 

a  Denn  d.  Goodwin  v.  Spray,  1  T.  R.    d  1  Rol.  Abr.  624.  pi.  2. 

466.  e  Doe  d.  Foster  and  anotbet  v.  Sioon* 

12£aft,62. 
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The  premises  were  laid  in  the  declaration  to  be  in  the  parish 
of  Fambam,  and  at  the  trial  were  proved  to  be  in  the  pariah 
of  Fanifaam  Royal ;  but  it  was  not  shewn  by  .the  defendant 
that  th^re  were  two  Famhams.  The  variance  was  holden 
to  be  immaterial.  And  where  lands  were  described  in  the 
declaration  to  be  in  the  parish  of  Westbury  in  the  county  of 
Gloucester^  and  it  was  proved  at  the  trial  that  there  were 
two  parishes  of  Westbury  in  that  county;  viz.  Westbury 
upon  Trim  and  Westbury  upon  Severn ;  still  it  was  holden' 
not  to  be  a  variance ;  although  if  there  had  been  any  plea  in 
abatement  in  ejectment,  it  might  have  been^a  good  objection 
on  such  plea. 

Evidence  on  the  Part  of  the  Defendant. — If  the  defendant 
prove  a  title  out  of  the  lessor  of  the  plaintiff,  it  is  sufficient, 
though  he  have  not  any  title  himself;  but  he  ought  to  prove 
a  su^isting  title  out  of  the  lessor,  for  producing  an  ancient 
lease  for  1000  years  will  not  be  sufficient,  unless  he  likewise 
prove  possession,  under  such  lease,  within  twenty  years\ 

So  if  the  defendant  produce  a  mortgage  deed,  where  the 
interest  has  not  been  paid,  and  the  mortgagee  never  enteml^ 
it  will  not  be  sufficient  to  defeat  tb<s  lessor,  who  claims  under 
the  xnoHgagor ' ;  because  it  will  be  presumed  that  the  monef 
was  paid  at  the  day,  and  consequently,  that  it  is  not  a  sub^ 
sisting  title;  but  if  the  defendant  prove  interest  paid  upon 
such  mortgage  after  the  time  of  redemption,  and  within 
twenty  years,  it  will  be  sufficient  to  nonsuit  the  plaintiff. 
No  less  time  than  twenty  years  will  raise  a  presumption  that 
a  mortgaged  term  |)as  been  assigned  or  surrendered ;  although, 
the  defendant  neither  proves  that  interest  continues  to  be  ' 
paid,  nor  in  any  way  accounts  for  his  possession  of  the  mort- 
gage deed  ^. 

The  defendant  produced  a  mortgage  for  years',  by  deed^ 
from  the  plaintiff*s  ancestor,  upon  which  was  an  indorsement 
in  hoc  terba^  '*  Received  of  M.  O.  500/.  on  the  within-  r^ 
**  cited  mortgage,  and  all  interest  due  to  this  day;  and  I  do 
'*  hereby  release  to  the  said  M.  O.,  and  dischaige  the  mort- 
«(  gaged  premises  from*  the  said  term  of  600  yean.''  Ou-.  a  . 
case  reserved,  the  court  held,  1st,  that  these  words  amounted 
to  a  surrender  of  the  term ;  2d,  that  such  surrender  might  be 

r  Doe 4.ToUet T.Salter,  13 £ait, 9.  i  WUaon  t.  Withecby,  p«:«olC,aJC 
S  Doe  d.  Junes  and  wife  ▼.HaniB,B.R.        BuU.  N.  P.  UO, 

M«T.57Geo.3.M.8.and5M.ftS.    k  Doe  v.  Calvert,  S  Taunt.  170. 

^e.S.C.  1  Fanner d.  Earl  ▼.Rogers  and  another, 

k  Bull.  N.  P.  110.  T.  1756.  C.  B.BuU.  If  .P.  110.  2  WUs. 

26.BiC*    Seeante^p.  74l,f. 
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byinote  in  writing,  without  deed,  by  the  statute  of  frauds 
(S9  Car.  9.  c.  3. 8. 3.) ;  3A,  that  a  note  in  writing  was  not  re^ 
quired  to  be  stamped  (49). 


XII.  Verdict'^Judgment — Execution. 

Verdict. — ^In  an  ejectio  frma  of  a  messuage**,  if  it  be 
found  that  a  small  part  of  the  bouse  is  built,  by  encroach- 
ment, upon  the  land  of  the  plaintiff,  and  not  the  residue, 
yet  plaintiff  shall  recover  for  that  parcel  by  the  name  of  a 
messuage. 

Upon  trial  at  bar  in  an  ejectio  firma^,  by  a  jury  from 
Kent,  the  declaration  was  of  a  fourth  part  of  a  tiflth  part ; 
and  the  title  of  the  plaintiff  was  only  to  one- third  of  one- 
fourth  of  one-fifth,  being  only  one-third  of  what  was  declared 
for.  And  it  was  said,  that  plaintiff  could  not  have  a  verdict, 
because  the  verdict  ought  to  agree  with  the  declaration. 
But  per  cur.  The  verdict  may  oe  taken  according  to  the 
title. 

In  ejectment,  declaration'  was  for  a  moiety  of  land  of 
gavelkind  tenure,  in  Kent*;  and  the  question ^as,  whether 
the  lessor  of  the  plaintiff  could  recover  a  third  part  of  the 
land  described,  having  claimed  a  moiety  in  the  declaration? 
Lord  Mansfield,  C.  J.  "  The  lessor  of  the  plaintiff  shall  re- 
cover according  to  his  title,  and  it  is  not  any  objection  to  his 
recovering  what  he  has  really  a  title  to,  that  he  has  demand- 
ed more.  If  an  ejectment  is  brought  for  forty  acres,  plain- 
tiff may  recover  twenty  acres  ^    Denison,  J.  *'  In  ejectment, 

m  9  Roll.  Abr.  704.  p  See  Gay  ▼.  Rand,  Cio.  EUz.  IS.  and 

n  Ablett  d.  Qlenham  t.  SkiBnar,  1  Sktf.  Merodith  ▼.  Rand,  43  Elis.  Dgrer,  115. 

220.  b.  pi.  67.  in  maig.  S.  P. 
o  Dcnn  d.  BuigeM  r.  PurfU,  I  Burr. 

3S6.andM88.  See  Comb.  101. 


(49)  So  in  Hodges  v.  Drakeford,  1  Bos.  and  Pul.  N.  R.  270.  it 
was  bol4en,  that  an  assignment  in  writing,  not  under  seal,  indorsed 
on  a  lease,  did  not  require  a  stamp  diity  before  the  stat.  44  Geo.  3. 
et  98.  But  now,  by  that  statute,  a  deed  or  o^er  instrufnent  of  assign- 
ment is  made  subject  to  a  stamp  duty.  The  like  provision  has  been, 
made  by  the  last  stamp  act,  55  ueo.  3.  c.  184.  See  Schedule, 
part  1.  tit.  Mortgage. 
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plaintiff  geiieiBlly  declares  for  more  than  be  hopes  to  recover, 
if  be  claims  a  messuage  in  the  declaration^  be  may  recover  a 
moiety." 

JudgmenL'^The  form  of  the  judgment,  after  verdict  for 
the  plaintiff  in  ejectment  on  a  single  demise,  is,  **  that  the 
plaintiff  do  recover  his  term  aforesaid,  yet  to  come  and 
unexpired,  of  and  in  the  said  tenements,  with  the  appur- 
tenances above-mentioned,  whereof  it  has  been  found  by 
the  jurors  aforesaid,  that  the  defendant  is  guilty  of  the 
**  trespass  and  ejectment  aforesaid,  and  his  damages  aforer 
''  aaid^  by  the  jurors  itforesaid,  in  form  aforesaid  assessed : 
"  and  also  — -— /•  to  plaintiff  at  his  request,  for  his  costs  and 
charges  aforesaid,  by  the  court  here  for  an  increase  adjudg- 
ed, which  said  damages  in  the  whole  amount  to  /. 
And  let  the  said  defendant  be  taken,  &c." 

Where  the  ejectment  is  broueht  on  several  demises,  a  slight 
alteration  in  the  language  of  the  preceding  form  wUl  be  ne- 
Cessary,  in  order  to  adapt  it  to  the  particular  case. 

.  The  court  will  make  eveiy  possible  intendment  to  support 
the  judgment  A  bare  possibility  of  title,  consistent  witii 
the  judgment,  will  be  sufficient  Hence,  where  in  the  de- 
claration two  demises  were  alleged  for  the  same  term  \  both 
as  to  commencement  and  duration,  by  two  different  persons, 
of  'the  same  premises;  and  the  judgment  was,  **  uiat  the  • 
plaintiff  should  recover  his  terms ;"  it  was  objected  on  error, 
that  it  was  impossible  the  plaintiff  could  have  a  right  to 
recover  the  two  terms,  according  to  the  words  of  the  decla- 
ration; because  if  A.  demise  to  a  man  an  estate  for  forty 
years,  and  Uien  B.,  at  the  same  moment,  demise  the  same 
estate  to  a  man  for  forty  yeare,  it  is  impossible  both  can  have 
a  right  But  the  court  overruled  the  objection,  observing, 
that  it  might  be  in  rerum  naturd,  that  the  estate  might  have 
belonged  to  two  joint  tenants,  who  might  have  refused  to 
concur  in  one  lease,  but  each  might  have  made  a  lease  of  the 
whole,  which  would  operate  as  a  lease  of  the  moiety.  So 
where  the  declaration  m  ejectment  contained  two  demises', 
each  of  an  undivided  third  of  the  same  estate,  for  the  same 
term,  but  bv  different  lessors ;  and  the  judgment  was,  *'  that 
the  plaintiff  should  recover  his  said  terms**  It  was  objected, 
on  error,  that  the  judgment  being  for  the  recovery  of  two 
undivided  thirds  (under  a  title,  explained  by  the  facts  dis- 
closed by  the  bill  of  exceptions,  even  in  the  parts  stating  the  . 
proof  for  the  defendant  in  error,  to  be  only  for  one  undivided 

q  Momt  ▼•  Bany,  Str.  1180.  1  Will,    r  Roe  ▼.  Vovnt,  D.  P.  2  Bot.  and  Pul. 
1S.C.  N.R.  1. 
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third,  arid  confessed  to  be  in  fact  to  no  greater  extent,)  wte 
erroneous.  But  the  court  overruled  the  objection,  obserrfaigi 
that  this  did  not  come  before  the  court  by  special  veMict, 
but  by  bill  of  exceptions,  consequently  what  other  eyidenoe 
was  given,  besides  that  stated  in  the  bill,  did  not  appear;  that 
it  did  apppear  that  a  great  deal  of  other  evidence  was  given, 
and  for  an^  thing  that  appeared,  there  might  be  a  title  to  luio^ 
ther  undivided  third  of  tne  estate. 

Execttti<m.—lt  is  usual  fdr  th^  blaMMT  to  indeitlttify  the 
sheriff,  and  then  the  sheriff  gives  the  plaintiff  extec^Msioh  of 
what  he  demands.  If  the  pikintiff  take  out  exeeittioii  for 
more  than  the  Tecoveiy  wariants^  the  co^it  wiH  inwrpbae  in 
a  summary  way,  and  restore  the  teMant  to  the  posset^ion  of 
such  part  as  was  not  recovered; 

If  the  execution  be  for  twenty  acres',  the  sheriff  must  dve 
possession  of  twenty  acres,  according  to  the  estimation  of  the 
county  where  the  lands  lie. 

It  is  at  the  election  of  thie  plaiiiliff  whether  the  -sherift* 
shall  return  the  writ  of  hai.  fac.  pas*  of  not*.  The  court 
will  not  oblige  the  sheriff  to  return  it,  e:tcept  at  the  instance 
of  the  plaintiff.  But  after  possession  haS  oeeb  giveti  under 
the  writ',  the  plaintiff  cannot  sue  out  another  writ,  although 
he  is  disturbed  by  the  same  defendant;  and  though  the  she* 
riff  hdve  hot  returned  the  former  writ;  for  an  alias  cannbt 
issue  after  a  writ  is  executed ;  if  it  could,  the  plaintiff,  by 
omitting  to  call  on  the  sheriff  to  make  his  return  to  the  writ, 
might  ret&in  the  right  of  suing  out  a  new  habtre  fdcias  pas- 
seisionihi,  as  a  remedy  for  any  trespass  whitch  the  same 
tenatit  mi^ht  commit  within  twenty  years  n^ext  after  the  date 
of  the  judgment. 


rin.  WritdfEmr. 


fir  Stat  16  &  17  Cit  2.  c.  8.  s.  S.  it  is  enacted,  that "  No 

**  execution  shall  be  staid  by  Writ  of  error  upon  any  judg- 

'^^  ment,  after  verdict  inejecliofirfnce^  unless  the  plaintiff,  m 

*'  error,  shall  becomb  boun^  in  such  reasonable  sum  as  the 

^  court  of  error  shall  think  fit,  to  pay  the  plaintiff  in  eject- 

I  1  Burr.  629.  2  Bun.  2673.  Doe  d.  u  Pidm.aSd. 

Saul  ▼.  DawioD,  C.  B.  3  Wib.  49.  x  Doe  d.  Pftte  ▼.  Roe,  1  TaunUm*i  R. 
t  1  Rol.  Rep.  420. 1  Rol  .Abr.  S86.  (H.)        56. 
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'*  raent,  all  such  costs,  dnmages,  and  sums  of  money,  as 
^  shall  be  awarded  upon,  or  after  such  judgment  affirmed, 
**  discontinuance  or  nonsuit  had.** 

The  practice  has  been  to  take  a  recognizance  in  double  the 
anoual  rent  of  the  premises,  when  that  can  be  ascertained  ^ 

Aithougli  the  words  of  the  statute  seem  to  require  a  recog* 
iMBafioe  by  the  ptaintif  in  error  himself^  yet  it-  has  been 
hoklen,  that  the  intention  of  the  legislature  will  be  satisfied 
by  plaiQtiflft  in  error  procuring  responsible  persons  to  enter 
into  the  obligation  required. 

The  plaintiff  in  error  is  not  bound  to  giire  thft  defendant  in 
error,  dotic^  of  his  entering  into  the  recognizance  ■. 

By  another  clause^  of  the  same  statute,  *'  in  case  of  affirm- 
**  ance,  discontinuance,  or  nonsuit,  the  courts  are  to  issue  a 
"  writ  to  inquire  as  Well  of  the  mesne  profits,  as  of  the 
**  damages,  by  any  waste  committed,  after  the  first  judgment; 
**  and  are  thereupon  to  give  judgment,  and  award  execution 
^  fbr  the  same,  and  also  for  costs  of  suit." 


XtV.  In  what  Cases  a  Court  of  Equity  will  restrain  the 
Party  Jrom  bringing  further  ^ectments,  by  granting 
a  perpetual  Injunction. 

Where  several  verdicts  had  been  obtained  in  ejectment, 
upon  the  same  titte  to  the  satisfiiction  of  the  court,  a  per- 
petual injunction  was  granted,  in  the  ca[se  of  Earl  of  Bath, 
infant,  and  others  v.  Sherwin  and  others,  D.  P*  17th  January, 
1709  *,  reversing  the  decree  of  Lord  Chancellor  Cowper.  If. 
Lord  Cowper  and  Lord  Sommers  were  present  in  the  House 
of  Lords  when  this  decree  was  reversed* 

Afiter  this  reversal  of  Lord  Cowper's  decree,  it  was  usual  to 
grmot  perpetual  injanctioHi  under  the  like  drcumstances,  as 
was  said  oy  Baron  Pricey  in  the  case  of  Barefoot  v.  Frv,  in 
the  Court  of  Excheqact.  Tbe  case  of  Barefoot  v.  Fry^  was 
^etemiiied  by  £yre»  C.  fi.  atid  Price,  Page,  and  uilbert,^ 

y  7  Taunt.  487.  c  Tbii  case  waa  recognized  in  Ld^h- 

X  Keene  v.  Dcaidon,  8  East,  298.  ton  ▼.  Do.  M.  7  G.  Str.  404.  affinned 

A  Doe  A.  Wcibb  y.  Qouodry,  7  Taunt.        D.  P.  3d  March,  17S0.  2  Bio.  P.  C. 
427.  117.JoQnudaH.ofLoTds,vol.21.&  ' 

h  8.4.  465. 

d  Bonb.  158.p).  22a 
F  2 
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barons,  on  the  20th  of  February,  1793,  in  Sergeants  Inn  Hall^ 
on  a  bill  filed  for  a  perpetual  injunction  to  restrain  defendant. 
Fry,  from  any  further  proceeding  in  ejectment,  and  to  quiet 
plaintiff  in  his  possession.  The  defendant,  having  brought 
five  ejectments,  bad  been  nonsuited  upon  full  evidence  in 
three,  and  verdicts  found  for  the  lessor  of  the  plaintiff  in  the 
other  two.  A  perpetual  injunction  was  granted,  altbough  it 
was  said  by  Mr.  Ward  (defendant's  counsel),  that  courts  of 
equity  did  not  decree  perpetual  injunctions  upon  ejectments, 
and  only  upon  an  issue  directed.  Eyre,  C.  B.  observed,  that 
real  actions  could  not  be  brought  twice  for  the  same  things- 
but  now  ejectnents  having  been  introduced  in  the  place  of 
real  actions,  a  party  might  bring  as  many  ejectments  as  he 
should  think  fit;  and  this  was  a  reason,  why  courts  of  equity 
should  settle  and  quiet  the  rights  of  parties. 

In  Harwood  v.  Rolph,  after  three  verdicts  in  ejectment, 
another  ejectment  was  brought,  in  1779,  upon  which  a  spe- 
cial verdict  was  found  and  argued  in  C.  B.  in  Easter  and 
Trinity  terms,  1773;  and  in  Mil.  T.  1774,  judgment  was 
given  for  the  lessor  of  the  plaintiff  (3  Wils.  497.  2  Bl.  937. 
S.  C.)  and  upon  error  brought  in  the  Court  of  King's  Bench, 
the  cause  was  argued  there  in  Trinity  and  Michaelmas  term, 

1774,  and  the  judgment  of  the  court  of  C.  B.  was  reversed 
(see  Cowp.  87*]  *>  whereupon  the  lessors  of  the  plaintiff 
brought  a  writ  of  error  in  parliament,  and  on  the  9th  May, 

1775,  the  judgment  of  the  Court  of  B.  R.  was  affirmed. 
Upon  a  bill  filed  in  the  Court  of  Chancery,  a  motion  was 
made  for  a  perpetual  injunction,  to  restrain  defendants  from 
any  further  proceeding  in  ejectment,  which  was  finally  heard 
before  Ld.  BaChurst,  Ch.  assisted  by  Sir  Thomas  Sewell,  M.  R. 
on  the  13th  June,  1776,  when  an  order  was  made  for  a  perpe* 
tual  injunction. 


XV,  Of  the  Action  of  Trespass  for  Mesne  Profits. 

Although  the  judgment  in  ejectment  is  for  the  recovery 
of  damages,  as  well  as  of  the  term,  yet,  from  the  nature  of 
the  declaration  in  that  action,  such  damages  are  necessarily 
confined  to  a  compensation  for  the  injury  sustained  by  the 
ejectment,  which  being  fictitious,  the  damages  must  of  course 
be  nominal.  For  the  real  injury  sustained  by  the  plaintiff, 
viz.  the  perception  of  the  mesne  profits  by  the  tenant  in  pos« 
session,  the  law  has  provided  another  remedy,  namely,  by 
an  action  of  trespass,  vi  et  armis,  which  maybe  brought  by 
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tbe  lessor  of  the  plaintiff  in  ejectment,  either  in  his  own 
name,  or  in  the  name  of  the  fictitious  lessee  (50)  against  the 
[>erson  in  actual  possession  and  trespassing;  and  in  which  the 
plaintiff  may  declare,  not  only  for  the  loss  of  the  mesne  pro- 
fits^ but  also  for  the  cctots  of  the  ejectment,  where  the  case 
requires  it,  as  after  jud^ent  in  ejectment  by  default  against 
tbe  casual  ejector.  This  action  is  local  in  its  nature,  and 
inuBt  be  brought  in  tbe  county  where  tbe  lands  lie. 

It  was  formerly  doubted,  whether  an  action  for  mesne 
profits  could  be  brought,  in  the  name  of  the  fictitious  lessee 
or  nominal  plaintiff  in  ejectment,  after  a  judgment  by  rfe- 
fauU  against  the  casual  ejector:  but  in  the  case  of  Asiin  ▼• 
Parkin^  2  Burr.  665.  Barnes,  A79.  4to.  edit.  S.  C.  it  was  deter- 
mined, that  it  might  be  so  brought,  as  well  as  after  a  judg- 
ment upon  a  verdict,  against  the  tenant  in  possession. 

The  action  for  mesne  profits  may  be  brought  by  one  tenant 
in  common,  who  has  recovered  in  an  action  of  ejectment  by 
default,  against  his  companion*. 

By  Stat  1  Geo.  4.  c.  87.  s.  2.  it  is  enacted,  "  that  wherever 
hereafter  it  shall  appear  on  tbe  trial  of  any  ejectment,  at  the 
suit  of  a  landlord  against  a  tenant,  that  such  tenant  or  his. 
attorney  hath  been  served  with  due  notice  of  trial,  tbe  plain* 
tiff  shall  not  be  nonsuited  for  default  of  the  defendant's  ap- 
pearance or  of  confession  of  lease,  entry,  and  ouster;  but  tne^ 
production  of  the  consent  rule  and  undertaking  of  the  defen- 
dant shall^  in  such  cases,  be  sufficient  evidence  of  lease,  entry, 
and  ouster;   and  the  judge  before  whom  such  cause  shall 
come  on  to  be  tried  shall^  whether  the  defendant  shall  appear 
upon  such  trial  or  not,  permit  the  plaintiff,  on  the  trial,  after 
proof  of  bis  right  to  recover  possession  of  the  whole  or  of  any 
part  of  the  premises  mentioned  in  the  declaration,  to  go  into 
evidence  of  the  mesne  profits  thereof,  which  shall  or  might 
have  accrued  from  the  day  of  tbe  expiration  or  determination 
of  the  tenant's  interest  in  the  same,  down  to  tbe  time  of  the 
verdict  given  in  the  cause,  or  to  some  preceding  day  to  be 
specially  mentioned  therein:  and  the  jury,  on  the  trial,  finding 
for  the  plaintiff^  shall,  in  suc^i  case,  give  their  verdict  upon 
the  whole  matter,  both  as  to  tbe  recovery  of  the  whole  or 
any  part  of  premises,  and  also,  as  to  the  amount  of  the  da* 

e  GoodtiUe  v.  Tombs,  3  Wils.  1  IS. 


(50)  Where  the  action  ia  bK>u^ht  in  the  name  of  the  fictitious 
lessee,  the  court  will,  upon  apphcatlon,  stay  the  proceediDgs,  until 
security  is  given  for  answering  the  costs:    BulL  N*  P«  89. 
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mages  to  be  paid  for  such  mesne  profits:  providedtbat  oothiag 
bereinbefore  contained  shall  be  construed  to  bar  any  sucq 
landlord  from  bringing  an  action  of  trespass  for  the  mesne 
profits,  which  shall  accrue  from  the  verdict,  or  the  day  so 
specified  therein,  down  to  the  day  of  delivery  of  possession  of 
the  premises  recovered  in  the  ejectment" 

EvtV/enctf.*— The  evidence  necessary  to  support  this  action 
(after  judgment,  upon  a  verdict  in  ^eotment  against  the 
tenant  in  possession,  who  has  appeared  and  confe^ed  lea^e, 
entry,  ana  ouster)  is  as  follows :  an  examined  copy  of  the 
judgment  in  ejectment,  and  of  the  rule  of  court  to  confess 
lease,  entry,  and  ouster  (61),  proof  of  the  length  of  time 
during  which  the  defendant  has  occupied,  and  of  the  value 
of  the  mesne  profits,  and  of  the  costs  of  executing  the  writ 
of  possession* 

Where  the  judgment  in  ejectment  has  been  by  default 
against  the  casual  ejector,  and  so  no  rule  for  the  confession 
of  lease,  entry,  and  ouster,  the  plaintiflF,  in  the  action  for 
mesne  profits,  ought  to  be  prepared  with  an  examined  copy, 
not  only  of  the  judgment,  but  of  the  writ  of  possession  also; 
and  the  return  of  execution  thereon,  and  proof  of  the  costs 
in  the  ejectment,  and  in  executing  the  writ  of  possession; 
proof  of  the  value  of  the  mesne  profits  will  be  required  in 
this  case  as  in  the  former. 

The  judgment  in  ejectment  will  be  conclusive  evidence 
against  the  tenant  in  possession  of  the  plaintifTs  title,  from 
the  day  of  demise  laia  in  the  declaration  in  ejectment;  con« 


(51)  **  Where  the  judgment  is  had  against  the  tenaiU  in  pQM9^ 
sion,  and  the  action  of  trespass  brought  against  him,  it  seems  suffi- 
cient to  produce  the  judgment  without  proving  the  writ  of  posses- 
sion executed,  because  by  entering  into  the  rule  to  confess,  the  de- 
fendant is  estopped  both  as  to  the  lessor  and  the  lessee,  so  that 
either  may  maintain  trespass  without  proving  an  actual  6ntry;  but 
where  the  judgment  is  nad  against  tne  castial  ejector ^  and  so  no 
rule  entered  into,  the  lessor  shall  not  maintain  trespass  wichoul 
an  actual  entry,  and  therefore  ought  to  prove  ths  writ  of  posaessioo 
executed."  Thorp  v.  Fry,  ooram  Blencowe,  J.  11  W.  3.  MSSi 
Bull.  N.  P.  87.  Northeron  v.  Bowler,  at  Exon.  Ass.  Button  v.  Box. 
coram  Abney,  J.  Oxford  Summ.  Ass.  1742.  S,  P.  Notwithstand- 
ing the  distinction  taken  m  the  preceding  case,  it  may  be  prudent, 
in  general,  to  be  prepared  with  au  examined  copy  of  the  writ  of 
possession  and  return  of  execution.  But  N.  If  the  plaintiff  has 
neen  let  into  possession  by  the  defendant,  that  will  snpcrsede  the 
necessity  of  proving  that  the  writ  of  possession  has  been  execut^L 
Per  EUenborough,  C.  J.  in  Calveit  v.  HoralaU,  4  Esp.  C.  167. 


^ 
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aequently  in  tbe  action  for  mesne  profits,  it  is  not  necessary 
for  the  plaintiff  to  be  prepared  with  proof  of  title»  except 
where  he  seeks  to  recover  profits  antecedent  to  the  day  of 
the  demise  (52)»  or  brings  his  action  against  a  precedent  oc- 
cupier'(53). 

The  general  issue  in  this  action  is.  Not  guilty. 

If  tbe  plaintiff  declares  against  the  defendant,  for  having 
taken  the  ipespe  profits  for  a  lopser  period  of  tjme  tfian  six 
years,  before  action  brought,  the  defendant  may  plead  the 
statute  of  limitations,  viz.  not  guilty  within  six  y^ears  before 
tbe  commencement  of  the  suit,  and  thereby  protect  himself 
from  all  but  six  years. 

This  action  being  for  the  recovery  of  damages',  which  are 
uncertain,  tbe  bankfuptf:^  of  tbe  dcSfepdwt  cannot  b^  pleaded 
in  bar. 

A  jud^ent,  recovered  in  ejectment  against  the  wifpS  cap- 
not  be  given  in  evidence  in  an  action  against  the  husband  and 
wife,  for  the  mesne  profits. 

If  the  plaintiff  recover  less  than  forty  shillings  damages '> 
and  tbe  judge  does  not  certify  that  the  title  came  in  question, 
tbe  plaintiff  will  not  be  entitled  to  any  more  costs  jthan  da- 
mages. 

f  Deootte  ▼.  Atkini,  BuU.  N.  P.  87.  h  Denn  y.  White  and  wife,  7  T.  ^.  11|K. 

g  GoodtiUe  ▼.  North,  Doug.  688.  i  Doe  ▼.  Davies,  6  T.  R.  693. 


(52)  These  profits  ar^  nejciofli)  th^  object  of  iitigatioi^,  because 
the  demise  and  ouster,  in  ejectment,  are  generally  laid  soon  after 
tbe  time  when  lessor's  titled  accrued.  Run.  Eject.  438.  N.  Where 
an  entry  has  been  made  to  avoid  a  fine,  the  party  so  avoiding  the 
fine  cannot  lay  his  demise  in  ejectment,  or  recover  the  profits  that 
accmed,  before  such  entry.    Compere  v.  Hidu,  7  T.  R.  727. 

(53)  In  these  cases  the  action  should  be  brought  in  the  nan^^f 
iiie  ieasoi  of  the  plamtiff. 


(764    ) 


CHAP.  XIX. 


EXECUTORS  AND  ADMINISTRATORS. 

L  Of  Bona  Notabilia. 

IL  Of  the  Nature  of  the  Interest  of  an  Executor  or  Ad'- 
tninisirator  in  the  Estate  of  the  Deceased.    In  what 
Cases  it  is  transmissible ;  and  where  an  Administra- 
tion de  bonis  non  is  necessary. 
III.  Of  limited  or  temporary  Administrations. 
ly  •  Of  an  Executor  de  son  Tort* 

V.  Of  the  Disposition  of  the  Estate  of  the  Deceased; 
and  of  the  Order  in  which  such  Disposition  ought  to 
be  made. 
VI.  Of  Admission  of  Assets. 
Vn.  Of  Actions  by  Executors  and  Administrators. 
VIIL  Of  Actions  against  Executors  and  Administrators. 

IX.  Of  the  Pleadings;   and  herein  of  the  Right  of  iZe- 
tainer^^Evidence-^Costs-^udgmenL 


I.  Of  Bona  NotabUia. 


j5t  the  99d  canoD,  (1)  "  If  a  testator  or  intestate  dies  in 
'*  one  diocese,  and  has,  at  the  time  of  his  death,  eoods  or 
good  debts  to  the  value  of  five  poufads,  in  any  o&er  dio« 
cese  or  peculiar  jurisdiction,  within  the  same  province,  the 


(1)  This  and  the  following  will  be  found  among  the  canons  made 
by  the  cleigy  in  a  convocation,  holden  in  the  first  year  of  the  reign 
of  King  James  the  FiiBt,  A.  D.  1603.  They  received  the  roval 
assent,  hut  were  not  coiifirmdd  by  parUamenL  Hence  it  was  holden 
in  Middleton  v.  Crofts,  Str.  lOoiS,  that  the  canons  of  1603  did  not 
ffoprio  vigore  bind  the  laity. 


^ 
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Erobate  of  the  will,  or  granting  letters  of  administration, 
elongs  to  the  prerogative  court  of  the  archbishop  of  that 
prorince;  and  every  probate  or  administration  not  so 
granted,  is  declared  void ;  with  this  proviso,  that  if  any 
man  die  in  itinere,the  goods  he  has  about  him  at  that  time 
**  shall  not  cause  his  will  or  administration  to  be  liable  to  the 
"  perogative  court" 

And  by  the  ddd  canon,  ^'  goods  in  different  dioceses,  unless 
of  the  value  of  five  pounds,  shall  not  be  accounted  bona 
noiabilia  (2) ;"  with  this  proviso,  '*  that  this  shall  not  pre- 
judice those  dioceses,  where,  by  custom  or  composition, 
bona  notabilia  are  rated  at  a  greater  sum." 

Where  there  are  bona  noiabilia*,  in  one  diocese  of  Canter- 
bury and  one  of  York,  the  bishop  of  each  diocese  pust  grant 
an  administration. 

Where  in  two  dioceses  of  Canterbury  ^  and  two  of  York, 
there  must  be  two  prerogative  administrations. 

It  appears  from  the  92d  canon,  before  stated,  that  if  an 
ordinary  of  a  diocese  commits  administration,  when  the  party 
has  bona  notabilia  in  different  dioceses,  such  administration 
is  merely  void ;  and  it  was  so  decided  according  to  Moor, 
145.  in  19  Eliz.  (3). 

a  Bunton  ▼.  Ridlej,  Salk.  39.  b  Per  Cur.  ib. 


(2)  **  It  seems,  that  this  canon  has  changed  the  law,  if  that  were 
otherwise  before,  inasmuch  as  the  granting  administration  belongs 
to  the  ecclesiastical  law^  and  our  law  only  takes  notice  of  their  law 
in  this ;  and  therefore  they  may  alter  it  at  their  pleasure."  I  Rolle's 
Abr.  909.    Executors,  (L)  pU  5;    But  see  the  preceding  note. 

(Z)  The  name  of  the  case  is  not  mentioned  in  Moor ;  but  there 
is  a  case  in  2  Leon.  155.  by  the  name  of  Dunne's  case  of  this  year, 
and  on. this  point ;  from  which  it  appears,  that  the  court  were  divided 
in  opinion.  But  Sir  Edward  Coke,  in  5  Rep.  30.  a.  lays  down 
the  position  agreeably  with  the  decision  mentioned  in  Moore ;  and 
Holt,  C.  J.  in  BlackboTOUgh  v.  Davis,  Salk.  38.  1  P.  Wms.  43. 
S.  C.  speaking  of  an  administration  granted  to  a  wrong  person,  says, 
'<  It  is  not  void,  as  where  adnunigtrcttion  is  granted  in  a  ujrong  dio- 
ceM,  but  only  voidable."  So  Weston,  Baron,  in  Bull.  N.  P. 
141.  "  Where  administration  is  granted  in  a  wrong  diocese  it  is 
void :  Where  to  a  wrong  person  voidable."  So  per  ^Lord  Maccles- 
field, Ch.  in  Comber's  case,  1  P.  Wms.  767,  768.  (where  a  question 
arote  upon  the  validity  of  a  probate  granted  by  the  archdeacon  of 
Surrey,  the  testator  having  died  npssessed  of  bona  notabilia  in  two 
dioceses  within  the  province  of  (Janterbury,)  **  if  this  had  been  an 
admmittraiion  granted  by  the  archdeacon  or  ordinary,  where  there 
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Bat  where  A«'  bad  goods  only  in  oae  inferior  diocese,  and 
tlie  metropolilan  of  the  sanae  province,  pretendinR  that  he 
had  bona  noiabilia  in  several  dioceses,  granted  administra- 
tion (  it  ipras  a(iljudged«  that  the  administration  was  only 
voidable  by  sentence,  and  the  reason  assigned  for  this  in 
5  Rep.  86  b«  (where  this  case  is  cited)  is,  that  the  metropo- 
litan has  jurisdiction  over  all  the  dioceses  within  his  provipce. 

Goods  of  the  value  of  five  pounds  in  one  diocese',  and  a 
lease  for  years  of  the  same  value  in  another  diocese'  of  the 
same  province,  though  a  chattel  real,  make  bona  noiabilia, 
and  require  a  prerogative  administration. 

Judgments  are  bona  notahilia  at  the  place  where  they  are 
recorded^. 

Debts  by  specialty  are  bona  notabilia  not  at  the  place 
where  the  securities  were  made',  nor  where  the  testator  or 
intestate  diedf,  bqt  at  the  place  where  the  securities  are  at 
the  death  of  the  testator  or  intestate. 

Hence  if  a  man  becomes  bound  in  an  obligation  in  Lon^ 
don^  and  dies  intestate  in  Devon,  and  there  hath  the  obli- 
gation at  tiie  time  of  his  death,  administration  ought  to  be 
granted  by  the  bishop  of  Exon,  where  the  obligation  was  at 


c  Veere  ▼.  Jeofferies,  Moor,  145.     Ned- 

bam^i  casie,  8  Rep.  136.  a.  S.  P.  a^eed. 
d  1  Rol.AbT.909.(H)pl.  1. 
e  Adams  ▼.  Savage,  hd.Ktifm.  S66. 

agreed  in  Gold  v.  Strode,  Garth.  149. 

Boon  V.  HiiyiBaD,  E.  6.  Q.  It,  B.  It. 

MSS.  S.  P.  AoQa.  S  HMr  d44. 
f  LuuQ  y.  DodsoD,  post, 
g  Byron  v.  Byron,  Cro.  Eliz.  (472). 


h  Lunn  v.  Dodson,  adjudged  in  an 
action  bionght  by  adndnlstrstor  in 
London,  lupposing  the  obligation  to 
be  there  made,  and  shewed  the  ad- 
ministration to  be  granted  by  bishop 
of  Bzeter ;  ahd  on  demurrer  to  decla* 
ration,  jn^igmeiit  for  plaintiff.  ^- 
ini^  on  error,  Ai.  15  Ca^.  I  1^. 
Abr.  908.  (G)  pi.  f 


■  1  y 


were  bona  notahilia  in  divers  dioceses,  the  administradoQ  had  been 
merely  void  ;  for  the  administrator  receives  his  right  entirely  fro^ 
the  administration :  but  the  right  pf  the  executor  is  deriv/e4  from 
the  will,  and  not  tiie  proh^te,  a^s  j^ppears  from  an  executor's  having 
power  to  release  or  assign  any  par^  of  the  personal  estate  before 
probate ;  and  a  defendant  at  law  cannot  plead  to  any  actioi>  brought 
Dy  an  executor,  that  the  plaintiff  has  not  proved  the  yilU  thpugh  it 
is  true  he  may  demur,  if  the  pl^imiff  does  ^o%  ip  bis  Ojeclaration 
shew  the  probate.'*  Pro|!)a^  ii^  the  Court  of  the  Archdeacop  of 
Sudbuiy,  to  whom  the  bishop  granted  full  power  to  proyip  the 
wills  of  all  persons  deceased  yithin  the  archdeaconry  fv^s  o^id  good, 
the  testator  having  died  within  t}^e  arch/des^conry ;  aljthpygh  he  was 
possessed  of  a  term  of  y^ars  in  lan^  lyiqg  within  auLpt^ier  archdea- 
conry in  t^e  same  4>QC!e?e.  JR.  v.  Yooge,  5  IVJ^e  ^^A  Sel- 
wyn,  119. 


^ 
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bis  d«atb|  aiid  uot  by  the  Buibop  of  Loodon^  where  tlie  qb^ 
ligaUon  w^  made :  lor  the  debt  shall  be  accQuated  good  as 
IQ  th^  gfjoiting  the  adn^inistr^tion^  where  the  de^  w^  ai 
bis  d^(]»  ^nd  not  where  it  was  made. 

But  simple  contract  debts,  as  debts  duQ  on  bills  of  €k- 
cbaoge^  &c.  follow  the  person  of  tbe  debtor^  and  the  will 
must  be  proved,  or  administration  granted  in  that  place  where 
the  debtor  resided,  at  the  time  of  the  death  of  the  testator  or 
intestate. 

In  indebUaius  assumpsit  by  an  administrators  for  goods 
sold  and  deh'vered  by  the  intestate,  on  ^n  administration 
committed  by  the  archdeacon  of  Berkshire,  the  defendant 
pleaded  in  bar,  that  he,  the  defendant,  at  the  time  of  the 
death  of  the  intestate,  was  an  inhabitant  and  resiant  in  the 
city  of  Oxford,  which  was  within  the  diocese  of  Oxford,  and 
that  the  archdeaconry  and  whole  county  of  Berks  were  within 
the  diocese  of  Saltsburyt  On  special  demurrer,  bec94jisi$  it 
did  not  appear  that  the  defendant  was  not^  an  inhabitant  witb^ 
in  the  diocese  (^  Salisbuiy*  tbe  court  overruVfid  the  deK9Mri^l>> 
and  adjudged  the  plea  to  be  good  (4). 

In  debt  b^  an  admojdtfptpr^  it  appeared  tbgt  the  letters 
of  administration  wer^  grunted  by  the  bishop  of  Bri8tbl4 
Plea,  that  the  plaintiff's  iuteatate  died  on  th^  bigk^ea  out  of 
the  jurisdiction  of  the  bisbpp  of  Bristol,  and  tb^(  ftherefori^ 
the  letters  of  administration  were  void.  On  df^Q^prrsr,  ^ 
was  hplden,  that  t\^  letters  of  administration  vj^ere  good;  for 
the  right  of  graQting  them  i^  not  founded  uppo^  the  dyipg  pf 
an  intestate  within  a  diocese,  b^t  ^poQ  h^s  living  gQodll 
therein. 

By  Stat.  56  Geo.  9.  c.  184.  »•  37.  **  Persons  ^cKnimstering 

i  Yeoman  v.  Bradsbaw,  CaTth.  373,  4.    1  Griffith  v.  Griffith,  Say.  R.  83. 
k  Hajrani  v.  Ctau  Salk.  32. 


(4)  There  is  evidently  a  mistake  in  Salkeld's  repofl  of  this  cas^« 
The  pleadinss  are  stated  in  the  text  as  they  appeairod  on  ti|e  tacotd, 
a  oopy  of  which  will  he  found  at  the  e^d  of  3al](eld>  Reports, 
p.  747.  See  also  this  ca^e  ex  rdatione  M*ri  JaiiGby.  14*  ^yva,  56^1 
where  it  i3  said,  that  Nprthey  t9oH  exc^ptjiou  tp  th^  pj^a^  h^Kfau^ 
the  defendant  djd  Qot  traverse  bis  re^idenp?  \n  Berk3  witbm  th^  pe? 
guliar.  Holt,  C.  J,  ''  If  the  ijebtp^  ha^  two  bou3es»  in  s^y^ral 
diopesesy  and  af  the  time  of  the  deajth  of  tjie  debtee  and  com.^i^ssiop 
of  administratioD,  is  inhabitant  and  resident  at  one  of  the  boMies^ 
that  will  e&cl^d^  the  jurisdiction  of  ^he  ordinary  of  the  diocese^  in 
which  the  other  house  stood."    Judgment  fopr  defenda^ 

*  See  Griffith  v.  Griffith,  Say.  R.  S3,  where  this  mistake  is  noticed  by  Lee,  C*  J. 
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**  personal  estates,  without  obtaining  probate  or  letters  6f  ad« 
ministration  within  six  calendar  months  after  the  death,  or 


«c 


**  within  two  calendar  months  after  termination  of  suit,  if 
**  there  be  any,  which  shall  not  be  ended  within  four  calendar 
^'  months  after  the  death,  shall  forfeit  the  sum  of  100/.,  and 
10  per  cent  on  the  duty/' 


« 


II.  Of  the  Nature  of  the  Interest  of  an  Executor  or  Admu 
nisirator  in  the  Estate  of  the  Deceased^-In  what 
Cases  it  is  transmissible  f  and  where  an  Administrar 
tion  de  bonis  non  is  necessary. 

Executors  or  administrators  so  entirely  represent  the 
personal  estate  of  the  testator  or  intestate",  that  they  are 
liable  to  the  payment  of  all  debts,  covenants,  &c.  of  the 
deceased,  as  far  qis  the  assets  which  have  come  to  their  hands 
will  extend  to  pay  (5). 

The  executors*  more  actually  represent  the  person  of  the 
teslv.tor,  than  the  heir  does  the  person  of  the  ancestor;  for 
if  a  man  bind  himself,  his  executors  are  bound  though  they 
are  not  named ;  but  the  heir  is  not  bound,  unless  he  be  ex- 
pressly named. 

Executors  may  release^,  or  take  a  release',  before  probate 
(6),  if  th^  prove  afterwards.  So  executors  may  commence 
fm  action  Wore  probate%  and  it  is  sufficient  if  at  the  time 


m  1  Intt.  200.  a.  b. 
o  1  Inst.  292.  b. 
o  1  Init  209.  a. 


p  1  Rol.  Abr.  917.  (A)  pi.  1.    Plowd. 

281.  a.  S.  P. 
q  1  Rol.  Abr.  297.  (A)  pi.  2. 


(5)  "It  is  a  maxim  and  principle,  that  an  executor,  where  no 
de^ult  is  in  him,  shall  not  be  bound  to  pay  more  for  his  testator 
than  his  goods  amount  unto."    Went.  Off.  Eze.  c.  12.       4 

(6)  Before  probate  and  before  any  seizure,  the  law  adjudges  the 
property  of  the  goods  of  the  testator  in  the  executors.  Hence  if 
any  person  takes  the  goods  of  the  testator  before  the  executors  have 
seized  them,  the  executors  shall  have  an  action  of  trespass*  or  re« 
plevin :  by  Walsh,  J.  and  Dyer,  C.  J.  Plowd.  281.  a.  So  if  a 
man  die  possessed  of  goo<i8,  and  a  stranger  taken  and  converts  them 
to  bis  own  use,  and  afterwards  administration  is  granted  to  J.  S. ; 
J.  S.  may  maintain  trover  for  the  conversion  before  administration 
granted  to  him.    2  Roll.  Abr.  399.  (A)  pi.  1. 

•  2  lD8t.  398. 
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of  declariag  tbey  piX)duce  in  court  tlie  letters  testamen- 
tary. (7). 

Each  executor  has  the  entire  controul  of  the  personal 
estate  of  the  testator,  may  release,  or  pay  a  debt,  or  transfer 
any  part  of  the  testator's  property,  without  the  concurrence 
of  the  other  executor'.  And  it  seems,  that  the  same  rule 
holds  with  respect  to  administrators'  (8). 

If  two  have  a  lease  for  years  as  executors,  and  one  sells 
the  whole,  this  shall  bind  the  other;  and  the  whole  shall 
pass ;  for  each  bad  the  entire  power  of  disposing  of  the 
whole,  both  being  possessed  in  the  right  of  their  testator^. 

So  if  one  dispose  of  all  the  goods  of  the  testator  without 
the  other  ". 

r  P^r  Sir  J.  Strange,  M.  R.  2  Yes.  267.    t  Pannel  ▼.  Fena,  1  Rol.  Abr.  024.  (O) 
t  Willand  v.  Fenn,  see  note  (8).  pi.  1  Ooaldsb.  186.  S.  C. 

n  Dyer,  23.  b.  in  marsr* 


(7)  So  where  an  executor,  before  probate,  files  a  bill  in  a  court 
of  equity,  and  afterward  proves  the  will*  such  subsequent  probate 
makes  the  will  ^od.  Per  Talbot,  C.  3«  P.  Wms.  351.  So  wfiere 
plaintiffs,  after  bill  filed,  took  out  letters  of  administration,  and 
charged  the  same  by  way  of  amendment  to  the  bill,  having  ob- 
tained an  order  for  such  amendment,  it  was  holden  good ;  for  the 
letters  of  administration,  when  granted,  relate  to  the  time  of  the 
death  of  the  intestate.    Humphreys  v.  Humphreys,  3  P;  Wms.  351. 

(8)  In  WtUand  v:  Fenn,  E.  11  G.  2.  B.  R.  MSS.  a  question 
arose,  whether  the  release  of  one  administrator  would  bind  his 
Companion  ?  The  case  was  argued  in  E.  11  G.  2.  when  the  court, 
entertaining  doubts,  directed  a  second  argument.  The  second  argu^ 
ment  was  heard  Trin.  11  &  12  G.  2.  when  Lee,  C.  J.  expressed 
a  strong  opinion  in  favour  of  the  affirmative,  observing, '  that  it  was 
extremely  difficult  to  form  a  distinction  between  executors  and  ad- 
ministrators upon  any  reasonable  foundation ;  and  that  although  it 
bad  not  ever  been  determined  at  law,  that  the  administration  sur- 
vived, yet  having  been  so  determined  in  equiw,  in  Adams  v. 
Buckland,  2  Vern.  514.  and  by  Lord  Talbot  in  the  case  of  Hud- 
son ▼•  Htidson,  he  thought  those  authorities  were  so  strong,  that 
they  ought  not  to  be  departed  from.  The  other  judges  were  in» 
clined  to  the  same  opinion,  but  as  the  case  was  new,  and. of  general 
consequence,  they  ordered  it  to  be  argued  aeain.  According  to  Sir 
J.  Strange,  M.  R.  in  Jacbmb  v.  Harwood,  2  Yes.  267.  the  case  was 
decided  in  the  affirmative  tft^r  the  third  argument ;  but,  from 
a  MS.  note  in  my  possession,  it  appears  to  have  been  compromised 
before  the  third  argument  took  place.  In  Mr.  J.  Gundiy's  MS. 
note,  13  Gundr.  33  a.  it  is  said  to  have  been  adjudged  for  defend* 
ant ;  that  is,  that  the  release  of  one  administrc^tor  did  bind  his 
companion. 
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As  "an  executor  is  t^ot  entitled  in  his  own  right,  but  in 
auter  droits  to  the  property  of  the  deceased,  the  goods  of 
a  testator^  itt  the  handa  of  his  execiitor^  cannot  be  seized  in 
execution  for  the  prof^  debt  of  the  executor  ^  (9)«  But  if 
an  executrix  use  tbe  goods  of  her  testator  as  her  own,  atid 
afterwarda  marry,  and  then  the  goods  are  treated  as  the  goods 
of  the  husband^  they  may  be  tslren  in  execution  for  the  hu^ 
band's  debt*%  Executors  and  administratiors  have  a  joint 
interest  in  the  estate  of  the  deceased.  Hence,  if  there  are 
two  or  more  executors*  or  administrators  ^,  and  one  or  more 
of  them  die^  the  administration  of  the  estate  of  the  deceased 
belongs  to  the  survivor  or  survivors ;  and  it  seems^  Uiat  an 
action  may  be  brought  by  a  surviving  administrator  without 
procuring  a  new  grant  of  letters  of  administration*. 

A  probate,  as  long  as  it  remains  unrepealed  *,  cannot  be 
impeached  in  the  temporal  courts.  Hence,  payment  of 
money  to  an  executor,  who  has  obtained  probate  of  a  forged 
willy  is  a  discharge  to  the  debtor  of  the  intestate ;  although 
the  pit>bate  be  afterwards  declared  null,  and  administration 
be  granted  to  the  intestate's  next  of  kin ;  for  the  law  will  not 
compel  a  person  to  pay  a  sum  of  money  a  second  time,  which 
he  has  once^paid  under  the  sanction  of  a  court  having  com- 
petent jurisdiction  (10). 

In  an  action  of  indebitatus  assumpsit*,  brought  by  the 
plaintiiTi  as  executor  of  J.  S.  deceased,  for  money  due  to  the 
testator,  but  deceived  by  the  defendant,  after  the  testator's 

z  2  Imt.  236.  c  Per  Sir  J.  Strange,  M.  R.  2  Vei.  268. 

7  Fatr  t.  Newman,  4  T.  R.  621.    Bui.  cites  Rasta],  560.  which  was  leple- 

ler,  J.dissentiente.  vin  by  a  surviving  administrator,  bu  t 

z  Qtrick  V.  Staines,  1  Boi.  and  Pu\.  293.  no  judgment. 

A  3  Atic.  610.  d  Allen  ▼.  Dundas,  3  T.  R.  125. 

b. Hudson  ▼.  Hudflon^  Ca.  T.  Talb.  11^.  e  Pond  v.  Underwood,  Per  Holt*  C.  J. 

Adams  V.  Buckknd,  2  Vem.  614.  London   sittings,   M.    1705.       Ld. 

Rayin.  1210. 


■A>U>ka_a.».MKi^t.h^^_^^Mkvi^hM^i^««^— ^iB^>aii«Mi^a«te 


(9)  '^Ifan  executor  become  bankrupt,  the  commissioners  can- 
nol  seiae  the  ^pecijk  effect  of  his  testator.*'  Per  Loid  Maiufieki, 
C.  J.  3  Bunr.  1369. 

(10)  Ih  like  tnanner,  it  is  no  defence  to  an  action  for  a  debt  due, 
Aat  4ie  ptediitifF  is  a  trader,  and  has  committed  an  act  of  bank- 
tvaptey^  of  wfakrh  tke  defendant  had  notice,  no  commission  having 
istnea  nor  proce^^^Afi  htd  for  that  jmrpose  ;  for  thotigh  volmitary 
payments  \mder  such  circumstances  are  not  protected,  yet  pay- 
ments enforced  by  coercion  of  law  are  valid  against  the  assignees, 
in  case  any  commission  shouM  afterwards  be  taken  out  Foster  v. 
Mlanson,  2  T.  R.  479. 
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death.  It  appeared  in  evidence,  that  before  the  Will  iVas 
found,  administration  had  been  granted,  and  that  the  admi- 
nistrator bad  made  a  warrant  of  attorney  to  the  defendant  to 
receive  the  moneys  which  he  had  doae  accordingly,  and  had 
paid  it  over  to  the  administrator  without  notice  of  the  wilk 
Holt^  Cv  J.  was  of  opinion,  that  although  all  acts  done  by  an 
administrator  where  there  is  a  will,  are  void»  and  conae* 
quently  in  this  case  an  action  might  have  been  maintained 
againat  the  administrator,  yd:  the  defendant,  having  paid 
over  the  money  without  notice  of  the  will,  was  not  liV 
ble  (11). 

The  property  of  a  deceased  person' rests  in  bis  executor 
from  the  time  of  his  death ;  in  an  administrator  from  the 
time  of  the  grant  of  the  lettets  of  administration ;  and,  there- 
fore, where  A.  took  out  letters  of  administration  under  a  will, 
by  which  he  was  appointed  executor,  and  after  notice  of  a 
subsequent  will,  sold  thegoods  of  the  testator:  it  was  hotden  that 
the  rightful  executor  in  an  action  of  trover  was  entitled  to  re^ 
caver  the  full  value  of  the  goods  so)d,  and  that  A«  was  not 
entitled,  in  mitigation  of  damages,  to  shew  that  he  bad  ad- 
ministered the  assets  to  that  amount. 

^  In  what  Cases  the  Executor^s  Interest  is  transmissible."^ 
The  interest  vested  in  B.,  the  sole  executor  named  in  the 
will  of  A.,  is  (if  B.  has  proved  <  the  will)  transmissible  to  C. 
the  executor  of  B. ;  that  is,  the  executor  6i  an  executor 
havihg  proved  the  will  is  the  executor  ot  personal  repte- 
sentative  of  the  first  testator**.  By  25  Edw.  3.  stat  5.  c.  5. 
^'  Executors  of  executors  shall  have  actions  of  debts,  ac- 
counts, and  of  goods  carried  away  of  the  first  testators ; 
and  execution  of  statutes  merchants,  and  recognizances 
made  in  courts  of  record  to  first  testator^  in  the  same  man^ 
ner  as  the  first  testatpr  sh&uld  have  had  if  he  were  livipj^: 
**  and  the  executors  of  executors  shall  answer  to  others  for 
^'  as  much  as  they  have  recovered  of  the  goods  of  the  filst 

f  WooUey,  executrix  of  Woolley  de-    g  Hayton  v.  Wolfe,  Cro.  Jac.  614. 
onted,  a^ftiiiit  OlaA  «nd  and^er,    h  Bro.  Abr.  tit.  AdmfnistrttiM,  pi.  7. 
AB;  lb  A.  744. 


cc 
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(11)  Trevor,  C.  L  had  ntled  differently  ib  Jacob  v.  Allcn^  Lcm« 
doa  Sittings.  M.  2  Ann.  Salk.  27. ;  hut  see  Sadler  v;  £vans»  4 
Burr.  1986.  where  Lord  Mansfield,  C.J.  expressed  his  disappro* 
bation  o£  the  •  decision  in  lacob  v.  Allen,  and  reco^ised  Pond  v. 
Underwood.  When  the  action  for  money  had  and  received  shall 
be  brought  against  the  principal,  and  when  against  the  agents  see 
ante,  p.  88.  n.  38. 
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"  testators,  as  the  first  executors  should  do,   if  they  were 
"living;* 

The  executor  of  the  administrator  of  A.  is  not  the  personal 
representative  of  A';  for  the  administrator  of  A.  is  merely 
the  officer  of  the  ordinary,  in  whom  the  deceased  has  not 
reposed  any  trust,  and,  therefore,  on  the  death  of  such  ad- 
ministrator, it  results  back  to  the  ordinaiy  to  appoint  another. 
Neither  is  the  administrator  of  the  executor  of  A.  the  per- 
sonal representative  of  A^  In  these  cases,  when  the  course 
of  representation  from  executor  to  executor  is  interrupted 
by  an  intestacy,  it  becomes  necessary  that  the  ordinary  should 
grant  a  new  administration  of  the  goods  of  the  deceased,  not 
administered  by  the  former  executor  or  administrator,  as  the 
case  may  be.  Such  administrator,  usually  termed  an  admi- 
nistrator de  bonis  non^  is  the  l^gal  personal  representative  of 
the  deceased. 

Where  an  administration  de  bonis  non  is  necessary,,^Ji  shall 
here  briefly  enumerate  the  cases  where  an  administration  de 
bonis  non  is  necessary. 

1.  Where  the  executor  of  the  deceased  having  proved  the 
will,  dies  intestate. 

N.  If  an  executor  die  before  probate*,  although  he  should 
have  administered  part  of  the  personal  estate  of  the  testator, 
an  immediate  administration  must  be  granted. 

2.  Where  there  are  several  executors,  and  the  surviving 
executor,  having  proved  the  will,  dies  intestate '"• 

3.  Where  an  administrator  dies  before  he  has  administered 
the  whole  personal  estate  of  the  deceased. 

In  an  assumpsit  by  an  administrator  de  bonis  non^,  the  pro- 
mise was  alleged  in  the  declaration  to  have  been  made  to 
J.  H.  the  firet  adniinistrator  of  the  intestate,  without  stating 
any  promise  to  the  plaintiff.  After  verdict  for  the  plaintiff, 
an  exception  was  taken  in  arrest  of  judgment,  that  it  was 
not  sufficient  to  allege  the  promise  made  to  the  former  ad- 
ministrator, between  whom  and  the  plaintiff  there  was  not 
any  privity ;  and  that  it  ought  to  have  appeared  on  the  re- 
cord, that  the  promise  was  made  either  to  the  intestate  or 
the  plaintiff.  Kenyon,  C.  J.  and  Ashhurst,  J.  refused  t$ \ 
grant  a  rule  to  shew  cause,  observing,  that  there  was  a  pri- 
vity of  estate  in  law  between  the  former  administrator,  from 
whom  the  plaintiff  deduced  his  title,  and  the  plaintiff. 


i  Bto.  Abr.  tit.  Adm.  pi.  7. 
k  Ley  ▼.  Anderton,  S^.  226. 
}  Fer  Holt,  C.  J.  Salk.  305. 


nrBro.  Abr.  Executors,  pi.  149. 
n  Hint  ▼.  SmiUi,  7  T.  R.  182. 
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Slat.  17  Car.  2.  c*  8.  madeperpetmai  by  siaL  1  Jac:9.  c:  17. 

«.  5. — **  Where  any  judgment  after  a  verdict  shall  be  had^  by 
or  in  the  name  of  any  executor  or  administrator,  in  such 
case  an  administrator  de  bonin  non  fnay  sue  forth  a  scire 

**  facias,  and  take  execution  upon  such  judgment'* 

And  it  has  been  bolden  to  be  within  the  equity  of  this  sta- 
tute, that  an  execution  commenced  by  an  administrator  may 
be  perfected  by  an  administrator  de  bo'nii  Hon*. 


4* 


III.  Of  limited  or  temporary  Administrations.  ^ 

1.  During  the  Minority  of  Executor. '--* An  infant,  however 
young,  may  be  an  executor;  but  administration  shall  be 
granted  to  another  during  his  minority  (IS).  At  the  common 
taw,  such  administration  determined  as  soon  as  the  infant  exe- 
cutor attained  the  age  of  seventeen  years,  for  then  the  infant 
was  considered  as  capable  of  administering.  But  now,  by 
Stat  38  Geo.  S.  c.  87.  s.  6.  reciting,  that  inconveniences  had 
arisen  from  granting  probates  to  infants  under  the  age  of 
twenty-one,  it  is  enacted,  "  that  where  an  infant  is  sole  exe- 
**  cutor,  administration  with  the  will  annexed  shall  be  granted 
'*  to  the  guardian,  or  such  other  person  as  the  spiritual  court 
*'  shall  think  fit,  until .  such  infant  shall  attain  the  age  of 
"  twenty-one  years." 

A  general  administrator,  ratione  minoris  atatis,  shall  not 
only  have  actions  to  recover  debts  and  duties,  but  may  also 
grant  leases'. 

*  An  administrator,  durante  minori  estate^  of  an  administra' 
tor  may  act  and  sue  until  the  administrator  be  of  the  age  of 
twenty-one  years^ ;  for  administrators  are  by  the  statute,  and 
one  is  not  a  legal  person  in  the  eye  of  the  law  capable  tp  act 
for  another  as  trustee  until  tveenty-one. 

S.  During  ike  absence  of  Executor  beyond  Sea. — When 
the  executor,  or  next  of  kin,  is  out  of  the  realm,  administra*- 
tion  may  be  granted  during  his  absence  (13). 

o  Clark  v.  Witben,  Salk.  323.  q  Freke  v.  Thomai,  Salk.  39. 

p  6  Rep.  67.  b. 

II     — 

'  (12)  See  the  form  of  this  administration  in  Princess  case,  5  Rep. 
29.  b. 

(13)  Itt  Clare  v.  Hedges,  (said,  in  1  Lutw.  342.  to  have  been  . 
«dj>idged  in  E.  T,  3  W.  &  M.  B.  R.)  it  was  holden,  that  such  ad- 
Vol.  If .  •        q 
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In  an  action  by  a  pdrsoa,  to  whom  such  administration  is 
granted^  the  absence  of  the  executor  in  parts  beyond  tbe  seas 
ought  to  be  averred  intba  declaration. 

By  Stat  S8  Geo.  3.  c.  87.  s.  1.  "If  at  the  expiration  of 
**  twelve  calendar  months  after  the  death  of  the  testator,  the 
**  executor,  to  whom  probate  has  been  granted,  is  residing 
**  outof  the  jurisdiction  of  the  king's  courts,  the  Eoclesias* 
tical  Court,  which  has  granted  tbe  probate,  may»  upon  the 
application  of  any  creditor,  next  of  kin,  or  legatee, 
grounded  on  affidavit',  grant 'a  special  administration'  to 
*'  such  creditor,  &c.  for  the  purpose  of  being  made  a  party 
"  to  a  bill  in  equity,  to  be  exhibited  against  him  and  to 
**  carry  the  decree  into  effect,  apd  no  further,  or  otherwise. 
"  And  by  s.  4.  the  court  of  equity,  in  which  the  suit  shall 
be  depending,  may  appoint  any  person  to  collect  the  debts 
due. to  the  estate,  and  give  discharges  for  the  same.  But, 
by  s.  5.  if  the  executor,  capable  of  acting  as  such,  shall 
return  to,  apd  reside  within  the  jurisdiction  of  any  of  the 
king's  courts,  pending  such  suit ;  such  executor  shall  be 
maoe  party  to  such  suit ;  and  the  costs  incurred  by  grant* 
^*  ing  such  administration,  and  by  proceeding  in  such  suit 
**  against  such  administrator,  shall  be  paid  by  such  person^ 
*"  or  out  of  such  fund,  as  the  court  ^hall  direct." 

The  plmintiflT,  jhsving  taken  out  letters  of  administration', 
according  to. the.  form-  prescribed .  by  the  .precediQg  statute, 
and  having  been  appointed  by  order  of  the  Cpurt  of  OiaoGery; 
in  a  suit  instituted  against  him,  to  collect,  the  debts  of  the 
.deoeased,  brought  an  aptioatoreeoYer  a  debt.due  to  the  tea- 
taAor :  the  defendant  pteadedy  that  on  a  day  p^m  to  the  cobiH 
inencement  of  the  action,  the  executor,  to  whom,  probate ».of 
the  will  bad  been  granted,  died.  On  demuxrer,.the  plea  was 
bolden  bad  by  Ropke  ajad  Chambre,  Js.  (Alyanley,  C.J^  di$r 
sentienU)  on  the  gn^und^.t^t  the.auUiprity^ 
adminisV^tion  continued^,  until  1  ^e  apppintmept  of  a  new  re^ 

Iresentative,  notwithstabdmg  the  d^tn  of  the  execujtor.  Mxm 
.  Cbambre  observed",  that  although  this  act  was  made  for 
very  beneficial  purposes,  yet  many  of, its  provisions  had  been 
framed  with  a  very  sh'ort-sighted  view  of  legal  consequences. 

r  See  form  in  tbe  leoond  sectioQ.  ^  t  Tayntoti  t.  Hannaj,  3  Boi.  ft  PuL  26. 

t   See  the  form  in  Uiitd  section.  u  3  Bga.  ft  Pul.  38. 


ministration  was  ^ntable  by  law :  and  the  case  was  put  of  tbe 
next  of  kin  being  in  parts  beyond  tbe  seas,  in  which  case  the  debt 
due  to  tbe  intestate  might  be  lost,  if  such  an  administration  coulJ 
not  be  granted. 
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3.  Pendente  lite,  or  pending  Litigation. — When  a  suit  is 
commeoced  in  the  Ecclesiastical  Court,  touchiug  the  Tslidity 
of  a  will^  or  right  of  administration,  an  administration  may 
be  granted  pending  the  suit,  and  the  person,  to  whom  it  is 
granted,  may  bring  actions  to  recover  debts  due  to  the  de- 
ceased, averring  that  the  suit  is  still  depending ;  aiid  such 
administrator  may  be  sued,  inasmuch  as  he  is,  ror  the  time, 
complete  administrator^  (14). 


IV.  Of  an  Executor  de  son  Tort  (15). 

Av  executor  de  son  tort  is  a  person  who,  without  any  au« 
thority  derived  from'tkedeeeased'  or  ordinary^  dote  such  acta 

• 

X  WoUaiton  v.  WaUDsr,  Str.  917.  2  P.        Haidwlcke  in  Willi  t.  Bidi,  2  Atk. 
Wmt.  567.  S.  C.  noogmMed  by  Lord        285. 

y  Agreed  in  Impe  ▼.  Pitt,  2  Show.  69. 


(14)  ''Administrations  durante  absentia  et  minori  atate  are  not 
now  to  be  controverted.  How  they  came  first  to  be  allowed  may 
be  a  question  ;  yet  this  is  certain,  that  nothing  can  be  affirmed  of 
those  administrations  in  respect  of  convenience  or  inconvenienee 
which  may  not  as  justly  be  attribated  to  an  admimstration  pendmiti 
lite. .  This  administratiou  gives  no  sort  of  property,  but  is  only  a 
kind  of  trust,  and  the  administrator  himself  is  accountable  to  the 
executor,  in  case  the  will  be  proved,  or  to  the  absolute  adminis- 
trator, if  it  should  be  rejected."  Per  Raymond,  C.  J.  Page  and  Pro- 
byn,  Js. ;  Lee,  J*  was  of  the  same  opinion  for  allowing  the  adminis* 
tration ;  but  the  ground  of  his  opinion  seemed  to  be  this,  that  it 
did  not  appear  to  the  court  diat  there  was  any  will,  and  therefore 
he  thought  the  case  was  stronger  in  this  than  in  either  of  the  other 
limited  administrations ;  because  in  them  a  will  plainly  appears, 
but  the  execution  thereof  is  suspended  through  the  disability  of  the 
executor.  In  this,  perhtps,  there  may  not  be  any  will,  and  then 
what  injnry  can  be  done  to  the  supposed  executor.^  The  case 
of  Frederick  v.  Hook,  Garth.  153.  having  been  cited,  in  which  a 
distinction  is  taken  between  administrations  pendente  lite  concem- 
ing  a  will,  and  administrations  pendente  Ute  concerning  the  right 
of  administration,  and  the  latter  only  are  said  to  be  good,  but  the 
former  void ;  the  court  observed,  that  there  was  not  any.  judgment 
in  Frederick  v.  Hook,  the  parties  Having  compromised  the  dispute* 
WoUaston  v.  Walker,  MSS. 

(15)  Upon  this  subject,  see  Toller's  Law  of  Executors,  B.  1.. 
ch.  2.  s.  2. 
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as  belong  to  the  oiBce  of  an  executor  or  administrator  [IQ], 
As  to'  the  acts  which  will  render  a  person  liable  as  executor 
de  son  tort  it  will  be  observed  : 

1st.  In  the  case  of  inteatacy^  if  a  stranger  takes  the  good9 
of  the  intestate,  and  uses  them,  or  sells*  them,  this  will  make 
such  stranger  an  executor  de  son  tort*. 

'  2dly.  In  the  case  of  a  to///^,  and  a  regular  appointment  of 
an  executor,  who  proves  the  will ;  if  a  stranger  takes  the 
goods,  and,  claiming  to  be  executor^  pays  debts,  &c.  and  in- 
termeddles  as  executor^  he  may  for  siuch  express  administnt- 
tion,  as  executor,  be  chargeit-  as  an  executor,  de  son  tort, 
although  there  is  another  executor  of  right  But  if,  after 
the  executor  has  proved  the  will,  and  administered,  a  stran* 
ger  takes  any  of  the  goods,  and,  claiming  them  as  his  own, 
uses  and  disposes  of  them  accordingly,  this  will  not  make 
him  in  construction  of  law  an  executor  de  son  tort ;  because 
there  is  a  rightful  executor,  who  may  be  charged  with  these 
goods  so  taken  from  his  possession,  as  assets,  and  to  whom 
the  stranger  will  be  answerable  in  trespass  for  taking  the 
goods. 

3dly.  In  the  case  of  a  will,  if  a  stranger  takes  the  goods 
before  the  rightful  executor  has  proved  the  will  or  taken 
upon  him  the  execution  thereof,  the  stranger  may  be  charged 
as  an  executor  de  son  tort ;  for  the  rightful  executor  shall  not 
be  charged  with  any  goods  except  those  which  came  to  his 
bands  after  he  had  taken  upon  him  the  charge  of  the  will. 

If  a  creditor  takes  an  absolute  bill  of  sale  of  the  goods  of 
his  debtor^,  but  agrees  to  leave  thetp  in  his  possession  for  a 
limited  time,  and  in  the  mean  time  the  debtor  dies,  where- 
upon the  creditor  sells  the  goods,  be  thereby  becomes  an 
executor  de  son  tort. 

I'he  slightest  acts  have  been  deemed  s*u69cient  to  consti- 
tute an  executor  de  son  tort '  (17) ;  as  where  a  widow  milked 


z  Ilead*8  caie,  6  Rep.  33.  b. 
a  2  T.  R.  97. 
b  5  Rep.  34.  a. 


c  Edwaidi  ▼.  Haiben,  2T.  R.  667. 
d  Djer,  166.  b.  in  mug. 


( 1 6)  f '  The  bare  possession  of  goods  shall  not  make  a  man  executor 
of  his  own  wrong,  unless  he  undertakes  to  do  some  acts  which  an  ex- 
ecutor only  can  lawfully  do,  as  to  release  the  debts  oiihe  testator,  &c/* 
Per  Vaugban,  J.  C.  B.  in  Garter  v.  Dee,  Trin,  1681.    Frccm.  13. 

(17)  The  jury  are  to  determine  whether  the  acu  are  sufficient^ 
proved ;  but  the  question,  whether  executor  de  son  tort,  or  not«  is  a 
conclusion  of  law,    2  T.  R.  99. 
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her  late  husband^s  cows,  she  was  adjudged  to  be  ati  executrix 
de  son  tort.  But  a  single  act  of  wrong  in  taking  the  goods 
of  the  intestate,  though  it  may  be  sufiBcient  to  make  the 
party  an  executor  de  son  tort,  with  respect  to  creditors  who 
may  chuse  to  sue  him  in  that  character,  yet  will  not  give 
him  any  right  to  retain  them  as  against  the  lawful  adminis- 
trator. 

In  trover  for  a  quantity  of  iron*,  it  appeared  that  the 
goods  in  question  had  been  originally  sold  by  the  defendant 
to  the  intestate;  that  on  his  death,  they  not  having  been 
paid  for,  on  application  to  the  intestates  widow  for  that 
purpose,  she  delivered  them  liack  to  the  defendant  in  satis- 
faction of  his  demand.  No  other  acts  were  stated  to  have 
been  done  by  the  widow,  to  shew  that  she  had  before  taken 
upon  herself  to  act  as  executrix.  It  was  holden,  that  the 
plaintiff,  as  rightful  administrator,  was  entitled  to  recover 
the  value  of  the  goods. 

A  person  who  possesses  himself  of  the  effects  of  the  de- 
ceased^, under  the  authority,  and  as  agent  for,  the  rightful 
executor,  cannot  be  charged  as  an  executor  de  son  tort. 

'    The  plaintiff  having  received  a  horse  belonging  to  the 
intestate',  from  the  defendant,  in  remuneration  of  services 
performed  at  the  request  of  the  defendant,  about  the  funeral 
of  the  intestate,  afterwards  administered  to  the  intestate,  and 
brought  trover  against  the  defendant  for  the  value  of  the 
horse,  so  received  by  himself  before  he  became  administrator. 
It  was  holden,  by  Dolbenf  and  Eyres,  Js.,  that  the  plaintiff, 
being  a  particeps  eriminis  in  the  very  act  he  complained  of, 
should  not  be  permitted  to  recover  upon  it  against  the  person 
with  whom  he  had  colluded.     But  Holt,  C.  J.  was  of  a  dif- 
ferent opinion,  conceiving  that  in  this  case  if  a  stranger,  or 
third  person,  had  taken  out  letters  of   administration,  an 
action  might  have  been  maintained  against  the  defendant  by 
such  an  administrator  for  the  recovery  of  the  horse ;  and  here 
the  plaintiff  was  a  third  person ;  for  being  administrator,  he 
sued,  and  would  recoter,  in  the  right  of  the  intestate. 

An  executor  de  son  tort  must  be  declared  against  as  a 
rightful  executor  \ 

See  further  on  the  subject  of  Executor  de  son  tort  under 
sect  ix.  post,  tit  Pleadings  ;  and  of  the  right  of  retaining. 

m  Mmiatfonl  y.  Gibson,  4  East,  441.         g  Whitehall  v.  Squire,  Garth.  108  Salic 
f  HhU  r.  EUiot,  Peake't  N.  P:  G*  H6.        .  294.  Skin.  374. 3  Mo<ji:  276.  S.  C, 

hYeW.137. 
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V.  Of  the  DisposUion  of  the  Estate  of  the  Deceased,  and 
of  the  Order  in  which  such  Disposition  ought  to  be 
made. 

The  order  of  payment,  which  ought  to  be  observed  by 
executors  and  administrators  in  the  disposition  of  the  estate 
of  the  deceased,  is  as  follows : 

1.  Funeral  charges  ( 18),  expenses  of  probate,  or  taking  out 
letters  of  administration '. 

9.  Debts  due  to  the  king  (19),  by  record  (20),  or  speci- 
alty (SI). 

3.  Forfeiture  for  not  burying  in  woollen^;  debts  due  to 
the  post-office,  not  exceeding  6/.* ;  debts  due  from  an  over- 
seer of  the  poor,  by  virtue  of  his  office"  (22). 

4.  Debts  by  mortgage " ;  by  judgments  in  the  Court  of 
King's  Bench,  Common  Pleas,  and  Exchequer,  doggetted  (23) 
according  to  the  directions  of  stat  4  &  5  W •  &  M.  c.  30 ;  by 
judgment  in  other  courts  of  record ;  by  decrees  in  courts  of 
equity  * ;  (24)  according  to  their  respective  priorities. 

5.  Recognisances  at  common  law ;  statutes  merchant  and 
staple';  and  recognisances  in  the  nature  of  statute  staple, 
pursuant  to  stat  23  H.  8.  c.  6.  (95). 

i  1  Roll.  Ab.  92&  (S)  pi.  1.  Dr.  and  d  Symmes  it.  Symonds,  1  Bro.P.C.66. 

Stud.  Dial.  2.  c  10.  o  Searie  ▼.  Lane,  2  Vera.  8S. 

k  &Ut.  30  Car.  2.  c  3.  s.  4.  p  4  Rep.  59.  b.  60.  a.    1  BoL  Abr.  025. 

1  Slat.  9  Ann,  c.  10.  s.  30.  4  Rep.  28.  b. 
m  Stat.  17  G.  2.  c.  38.  s.  3. 


(18)  in  strictness  no  funeral  expenses  are  allowed  against  a  cre- 
ditor, except  for  the  coffin,  rineing  the  bell,  parson,  clerk,  and 
bearer*s  fee  ;  but  not  for  the  pall  or  ornaments.  Per  Holt,  C.  J. 
in  SheUy*8  case,  Salk.  296.  The  usual  method  is  to  allow  5^. 
Bull.  N.  P.  143.  This  sum  was  allowed  by  Lord  Hardwicke,  C.  J. 
in  Smith  v.  Davis,  Middlesex  Sittings  after  M.T.  10  G.  2.  MSS. 
But  if  there  are  assets,  the  allowance  shall  be  according  to  the 
estate  and  deeree  of  the  deceased.  In  Stagg  v.  Punter,  3  Atk.  119. 
the  testator  having  desired  to  be  buried  at  a  church  30  miles 
distant,  and  it  not  being  clear  that  there  would  be  a  deficiency. 
Lord  Hardwicke,  C.  allowed  60L  for  funeral  expenses.  So  m 
Offley  V.  Offley,  Prec.  Ch.  ^&'  600/.  were  allowed  in  respect  of 
the  testator's  quality,  and  his  having  been  boned  in  his  own 
country. 

(T9)  See  the  notes  from  (19)  to  (30)  in  the  following  pages  : 


J 
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6.  Arrears  of  rent  due  at  the  death  of  the  testator  or  iii« 
testate,  either  on  a  parol  lease  (26)  or  lease  by  deed  (97) ; 
debts  by  specialty,  as  bonds  (28) ;  damages  upon  covenants 
broken  (€9),  &c. 

7.  Debts  by  simple  contract,  as  bills  of  exchange  (dO), 
promissory  notes,  &c. 

8.  Legacies,  &c. 


(19)  The  king,  by  his  prerogative,  shall  be  preferred  by  execu« 
ton  in  satisfaction  of  bis  debt  before  any  otber^     2  Ipst.  32. 

(20)  Fines  and  amerciaments,  in  the  king's  courts  of  record,  are 
debts  of  record.     Went,  Off.  Exec.  ch.  12. 

(21)  By  Stat  33  IL  8.  c.  39.  it  is  enacted,  ''  that  all  obligations 
and  specialties  for  any  cause  concerning  the  king  shall  be  taken 
donwno  reqiy  and  shall  be  of  the  same  force  and  effect  as  a  statute 
staple. 

(22)  By  jstat.  17  G.  2.  c.  38.  s.  3.  executors  of  overseer  shall  pay, 
out  of  his  assets,  all  monies  due  received  by  virtue  of  office,  before 
any  o(  his  ow^n  debts  are  satisfied.  A  similar  provision  is  cbotained 
in  Stat.  33  Geo.  3.  c.  54.  s.  10.  respecting  executors  of  persons  en- 
trusted with  the  monies  or  effects  of  friendly  societies. 

(23)  At  common  law»  executors  and  administrators  were  bound 
at  their  peril  to  take  conusance  of  debts  of  the  testator  upon  re« 
oord*.  Hence  to  an  action  on  a  judgment  recovered  against  testa- 
tor or  intestate*,  executors  or  administrators  could  not  plead,  that 
they  bad  exhausted  the  assets  in  payment  of  debts  of  an  inferior 
nature  without  notice  of  the  judgment.  To  obviate  the  mischirfs 
to  which  persona]  representatives  were  liable,  from  the  difficulty  of 
finding  such  judgments,  the  stat.  4  &  5  W.  &  M.  c  20.  s.  2.  directs, 
**  that  the  proper  officers  of  the  courts  of  Common  Pleas,  King*s 
*^  Bench,  and  Exche<]uer,  shall  make  a  doggett  of  all  iudgments  en- 
•*  tered  in  the  respective  conrts.**  The  mode  in  which  the  doggett 
is  to  be  made,  is  detailed  in  the  second  section ;  and  by  s.  3. 
«« lodgments  not  doggeted  as  the  second  section  directs,  shall  not 
««'DKv&smy  prefemice  agamst  eaeetrtors  and  administrators  in  the 
^  sdministiatbn  of  their  testator's  or  intestatefs  vetates;'^  The  con* 
struction  which  has  been  put  on  this  section  is,  that  judgments  not 
dogeeted  are  thereby  pla<)ed  ona.)evelrwith  sira|^  Oootra^  debts. 
Hickey  v.  Haytec,  6  T.  R*  384..  Hence,  'to  an  aetian^  On  a^tunple 
amtract  debt  of.-testator  or  intestate*  the  pefSMial  repreaentative 
cannot  plead  an  outstanding  judgment  reooveted against  testator  or 
intestate,  in  C.  B.,  B,  R.,  or  Exchequer,  if  it  has  not  been  dog- 
geted as  the  statute  directs*     Steel  v.  Rorke,  1  Bos.  and  Pul.  307. 

If  a  judgment  be  satisfied,  or  only  kept  on  foot  to  injnre  other 


•  LiUleton  v.  Uibbins,  Cro.  £liz.  793. 
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creditors,  or  if  there  be 'any  defeasance  of  tlie  judgment  then  in  force, 
then  the  judgment  will  not  avail  to  keep  off  other  creditors  from 
their  debts.    Went.  Off.  Exor.  c.  1 2. 

Between  one  judgment  and  another,  precedency  qr  priority  of 
time  is  not  material,  hut  he  who  first  sueth  the  executor  must  be 
preferred*  and  before  execution  sued,  it  is  at  the  election  of  the  ex- 
ecutor to  pay  whom  he  will  first.     Went  Off.  Exor.  c.  12. 

(24)  It  is  now  become  the  established  doctrine,  that  a  decree  of 
the  Court  of  Chancery  is  equal  to  a  judgment  in  a  court  of  law*: 
and  where  an  executrix  of  A.,  who  was  greatly  indebted  to  divers 
persons,  in  debts  of  different  natures,  beine  sued  in  chancery  b^ 
some  of  them,  appeared  and  answered  immediately,  admitting  their 
demands,  (some  of  the  plaintiffs  being  her  own  daughters,)  and 
other  of  the  creditors  suea  the  executrix  at  law,  where  the  decree 
not  being  pleadable,  they  obtained  judgments ;  yet  the  decree  of 
the  Court  of  Chancery,  beine  for  a  just  debt,  and  having  a  real  pri- 
ority in  point  of  time,  (not  by  fiction  and  relation  to  the  first  day 
of  term,)  was  preferred  in  the  order  of  payment  to  the  judgments; 
and  the  executrix  protected  and  indemnified  in  paying  obedience 
to  such  decree,  ana  all  proceedings  against  her  at  law  stayed  by 
injunction.  Morrice  v.  The  Bank  of  England.  Decreed  first  at 
the  Rolls  by  Sir  Joseph  Jekyll,  Aug.  1735,  which  decree  was  af- 
firmed by  Lord  Talbot,  C.  f  Nov.  1 736,  and  Lord  Talbot's  decree 
was  afterwards  affirmed  in  parliament}.  May  24,  1737.  See  also 
Shafto  V.  Powell,  3  Lev.  355. 

(25)  This  must  be  understood  of  recognbances  and  statutes  ftrr- 
feited,  where  the  recognisances  are  for  keeping  the  peace,  good  be- 
haviour, &c.  and  the  statutes  are  for  performing  covenants,  &c.  A 
recognisance  not  enrolled  was  considered  in  Bothomley  v.  Fairfax, 
1  P.  Wms.  334.  as  a  bond  (the  sealing  and  acknowledging  of  the 
reco^isance  supplying  the  want  of  delivery),  and  to  be  paid  as  a 
specialty  debt. 

(26)  Arrears  of  rent  on  a  parol  lease,  which  is  determined,  are  in 
equal  degree  with  a  bond  debt ;  because  the  contract  remains  in 
the  realty,  though  the  term  be  determined.  Newport  v.  Godfrey, 
3  Lev.  267.  and  2  Ventr.  184.  See  an  exposition  of  .this  case  by 
Holt,  C.  J.  in  Cage  v.  Acton,  Ld.  Raym.  516. 

(27)  A  debt  due  for  rent  reserved  upon  a  demise  by  deed,  or  by 
parol  §,  is  in  equal  degree  with  a  bond  debt.  Gzee  v.  Adon, 
Carth.  511.  ^ 

(28)  A  bond  with  a  penalty  conditioned  for  the  payment  of-  a 
less  sum  of  money  on  a  day,  not  arrived  at  the  death  of  testator, 
mav  be  pleaded  by  his  executor  as  a  specialty  debt||,  as  well  as  a 
forfeited  bond ;  but  there  is  this  distinction  between  them,  that  in 

• .  3  P.  Wm«  401.  n.  (P.  §  Brown  y.  Holyoak,  Bam.  290. 

t  Ca.  Temp. Talb.  317.  \\  Lemuo  v.  Fooke,  3  Lev.  &7. 

i  4  Bro.  P.  C.  287.  ed.  Fo.      2  Bro. 
?.C.465.Tomlm*sed. 
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VI*  Admission  of  Assets  (31). 

While  an  executor  is  passive^  he  is  chargeable  only  in 
respect  of  the  assets;  but  if  he  promises  to  pay  a  debt  of  the 
testator  at  a  future  day,  be  thereby  makes  it  his  own  d^bt, 
and  it  shall  be  satisfied  by  his  own  goods  ^ 

A  judgment  against  an  executor  by  default  %  is  an  admis- 

p  Per  YeWertoD,  J.  in  Goring  v.  Gor-    q  Rock  v.  Leighton,  from  Holt*s  MSS. 
ing,  YelT.  11.  3  T.  R.  690.  Salk.  310.  S.  C.  but  not 

accurately  leported. 


the  case  of  a  bond  forfeited,  the  pooalty  is  the  legal  debt,  and  as* 
sets  may  be  covered  to  that  amount ;  but  in  the  case  of  a  bond  not 
forfeited,  as  the  executor  by  discharging  it  may  save  the  penalty, 
the  assets  can  be  covered  only  to  the  amount  of  the  sum  mentioned 
in  the  condition*.  Where  there  are  several  debts  by  specialty,  all 
due  and  payable  at  the  death  of  the  testator,  if  suit  is  not  commenced 
by  any  of  the  creditors,  and  notice  thereof  given  to  the  executor,  he 
may  give  the  preference  to  whom  he  pleases ;  and  if  he  be  a  creditor 
himseif,  he  may  pay  himself  iSrst.     Went.  Off.  Exor.  c.  12. 

Any  voluntary  bond  is  good  against  an  executor  or  administra* 
tor,  unless  some  creditor  t^  thereby  deprived  of  his  debt.  Indeed, 
if  the  bond  be  merely  voluntary,  a  real  debt,  though  by  simple 
contract  only,  shall  have  the  preference ;  but  if  there  be  not  any 
debt,  then  a  bond,  however  voluntary,  must  be  paid  by  an  executor. 

(29)  Covenants  running  with  the  land  are  binding  on  the  exe- 
cutors, although  not  expressly  named.  See  Went  Off.  of  Exors. 
p.  178.  ed.  17&. 

(30)  See  Yeomans  v.  Bradshaw,  Carth.  37^.  A  breach  of  trust 
is  considered  but  as  a  simple  contract  debt,  and  can  only  fall  upon 
the  personal  estate  of  a  trustee.    Vernon  v.  Vawdry,  2  Atlu  119. 

(31)  All  sperate  debts,  mentioned  in  the  inventory,  shall  be 
deemed  assets  in  the  executor's  hands;  but  the^ executor  may  dis- 
charge himself  by  shewing  a  demand  and  refusal'  of  them.  SheU 
ley's  case,  per  Holt,  C«  J.  Salk.  296.  In  ^the  inventory,  which  the 
defendant  had  exhibited  in  the  ecclesiastical  court,  were  inserted 
geveral  debts  due  and  outstanding,  which  defendant  charoed  her- 
self with  when  received  or  recovered:  Lord  Hardwicke,  C.  J.  put 
the  defendant  on  proof,  that  she  could  not  recover  those  debts;  for 
she  ought  in  her  inventory  to  have  set  forth  which  debts  were  spe- 
rate and  which  desperate.  The  defendant  proved  by  a  witness 
who  went  to  demana  several  of  them,  that  he  could  not  recover 
them ;  and  accordingly  they  were  allowed  ta  desperate.  Smith  v. 
Davis,  Middlesex  Sittings  after  M.  T.  10  G.  2.  MSS.  recognised  in 
Young  V.  C^wdrey,  8  Taunt  734. 

•  Baak  of  Ensl&od  ▼.  Moirice,  Str.  102S, 
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sion  of  assets  to  satisfy  the  demand;  and  if  a  ^. /a,  be  sued 
out  on  such  judgment,  *and  the  sheriff  cannot  find  goods  of 
the  testator  sufficient  to  answer  the  demand,,  the  sheriff  may 
return  a  tittastavit. 

The  preceding  case  has  been  considered  as  a  leading  case 
on  this  subject :  hence,  where  A.  having  executed  a  bond 
for  the  payment  of  a  sum  of  money  at  her  death' ;  and  the 
defendant  having  brought  an  action  on  the  bond  against  the 
plaintiff  as  the  executor  of  A.  who  pleaded  non  est  factum ^ 
which  was  found  against  him,  and  judgment  thereon:  on  a 
bill  filed  by  the  plaintiff  to  have  the  bond  and  judgment  set 
aside,  Lord  Hardwicke,  C.  being  of  opinion,  that  the  bond 
was  good,  it  became  a  question,  whether  the  plaintiff  was 
not  entitled  to  relief,  on  the  ground  that  there  was  a  defici- 
ency of  assets.  Lord  Hardwicke  decided,  that  the  plea  of 
non  est  factum^  and  verdict  thereon,  amounted  to  an  admis- 
sion of  assets ;  and  that  the  case  was  the  same  with  the  pre- 
ceding case  of  a  judgment  by  default. 

So  where  in  debt  in  the  detinet  against  defendant*  (as  exe- 
cutor of  A.  administratrix  of  B.)  upon  a  judgncient  by  de- 
fault, obtained  by  plaintiff  against  A.  as  administratrix,  sug* 
gesting  tbftt  goodfs  of  the  intestate  had  come  to  the  hands  of 
A.  aa  administratrix,-  whidh  she  had  wasted;  defendant 
pleaded,  1.  Non  detinet,  on  which  issue  was  joined ;  Sdly. 
that  defendant  bad  fully  administered  the  eoods  of  A.  Re- 
plication^ that  the  defendant  bad  goods  of  A.  sufficient  to 
satisfy,  &c.  and  issue.  The  jury  on  the  last  issue  found 
assets  of  A.  in  the  hands  of  defendant  On  the  other  issue 
the  plaintiff  produced  the  judgment  by  defatik- against  A., 
on  which,  he  relied  as  evidence  of  assets  admitted  b^  A.,  and 
a  devastaivit  by  A.  Lee,  C.  J.  (delivering  the  opinion  of  the 
court)  said,  that  he  could  not  do  it  better  than  in  the  words 
ctf  Holt,  C.  J.  in  Rock  v.  Leighton.  Having  read  that  case 
from  Hoh'a  notes,  he  observed,  that  it  appeared  from  that 
case,  that  if  an  executor  will  not  take  advantage  by  pleading, 
but  suffers  judgment  to  go  by  default,  such  judgment  is  an 
admission  of  assets,  and  is  as  strong  against  an  executor,  as 
if  assets  were  found  by  verdict  .on  a  plene  administraoit  ; 
and,  notwithstanding  the  objection,  which  had  been  raised 
on  the  ground  of  the  statutes  30  Car.  2.  c.  7.  (3d)  and  by  4  &  5 

r  fUraiden  v.  Jackson,  I  Atk.  292.  where  Uiii  cate  Ui  oorrecUj  stated 

s  Sikeltonv.Havlmsr,!  Will.  35S.  and       by  8eijt.  Wiliiaais,  who  ezamined 
MS8.     See  also  1  Suund.  219.  d.        the  roll. 


(32)  By  Stat  30  Ca.  2.  c.  7.  8.  2.  (made  perpetual  and  enlar^ 
by  4  &  5  W.  &  M.  c.  24.  s.  12.)  *«  The  executors  and  adminis- 
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>V.  &  M.  c.  24.  8.  1%,  be  wa8  clear,  ttiat  the  actioa  in  tbe 
case  then  before  the  court  was  well  brought. 

On  the  authority  of  the  preceding  cases  of  Rock  v*  Leigh* 
tdn,  Ramsden  v.  Jackson^  and  Skelton  v.  Hawlingy  it  was 
holden^  that  where  an  executor  (to  an  action  of  debt  on 
bond)  had  pleaded  payment,  which  was  found  against  him» 
and  judgment  accordingly,  it  operated  as  an  admission  of 
assets;  and  a  writ  atji.fa.  having  been  sued  out  on  the 
judgment,  to  which  the  sheriff  had  returned  a  devastavit, 
and  an  action  having  been  brought  against  the  executor 
on  the  judgment  suggesting  a  devastavit ;  it  was  hokleo,  that 
the  production  of  the  reqord  of  the  judgment,'  the  writ  of  ^. 
Jji*,  and  the  sheriff^s  return,  was  sumcient  evidence  to  sup* 
port  the  action. 

If  an  executor  pay  interest  on  a  bond  due  froni  his  testa- 
tor", it  will  not  conclude  him  from  alleging  want  of  assets  to 
pay  the  principal,  but  it  relieves  the  creditor  from  the  neces« 
sity  of  proving  assets,  and  throws  the  onus  on  the  other  side. 

Where  defendant  binds  himself  as  administrator',  to  abide 
by  an  award  touching  matters  in  dispute  between  bis  intes- 
tate and-  another,  and  the  arbitrator  awarda,  that  defenilant 
as  administratpr  shall  pay  a  certain  sum,  it  operates  as  an 
adooission  of  assets  between  those  parties,  and  defendant 
cannot  plead  pUne  adminUiratU  to  an  aqtioa  Qf.dlebt  on  the 
bond ;  TOcaese  the  giving  such  bond  is  an  undertaking,  to 
pay  wliatever  the  arbitrator  may  award.  And  in  such  case, 
if  an  attachment  be  moved  for  against  the  administrator  ^, 

t  EnriDg  T.  Peters,  3  T.  R.  685.  z  Bany  y.  Ruih,  1  T.  R.  681 . 

u  Cleyerly  t.  Brett,  B.  R.  1 1  6. 3.  cited    y  Woxtiiington  y.  Barlow,  7  T.  R.  453. 
•  inPeuM0T«fIeiii7, 5T.'R.  8.    See 
2  Vet.  85. 


••  tratOTs  of  executors  of  their  own  Wrong,  or  administrators  who 
**  have  wasted  and  converted  the  assets  of  the  deceased  to  their 
*^  own  use,  shall  be  chargeable  in  the  same  manner  as  their  testa- 
**  tor  or  intestate  would  nave  been  if  living.*'  A  doubt  having 
arisen  upon  the  preceding  dause,  whether  it  extended  to  the  exe« 
coton  and  administrators  of  any  executor  or  administrator  of  right, 
who,  for  want  of  privity,  were  not  before  answerable  for  the  debts 
due  from  the  iirst  testator  or  intestate,  although  such  executor  «r 
administrator  of  right  had  been  guilty  of  a  deiattavit  or  cooversioD, 
it  was  enacted  by  stat.  4&5  W.  &  M.  c.  24.  s.  12.  <'  that  the  exe- 
*«  GutOT  and.  administntor  <d  such  executor  or  administrator  of 
*'  r^ht,  who  should  waste  or  convert  to  his  own  use  the  estate  of 
**  his  testator  or  intestate, .  should  be  chargeable  in  the  same  man- 
**  ner  as  his  testator  or  intestate  would  have  been.*' 
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for  the  noti-payment  of  the  money  awarded^  be  cannot  defend 
himself  against  it,  by  suggesting  a  deficiency  of  assets ;  for  a 
submission  to  arbitration  by  a  personal  representative  is  con- 
sidered as  a  reference,  not  only  of  the  cause  of  action,  but 
also  of  the  question,  whether  or  not  he  has  assets.  And 
when  the  arbitrator  awards  that  the  personal  representative 
do  pay  the  amount  of  the  plaintiff's  demand,  it  is  equivalent 
to  aetermining,  as  between  those  parties,  that  the  personal 
representative  had  assets  to  pay  the  debt 

But  mere  submission  to  arbitration  is  not  of  itself  an  ad- 
mission of  assets* ;  for  in  a  case  where  the  arbitrator  only 
ascertained  the  amount  of  the  demand,  without  ordering  the 
administrator  to  pay  it,  it  was  holden,  that  the  administrator 
might  plead  plene  administraviL 


VII.  Of  Actions  by  Executors  and  Administrator^. 

1.  What  Actions  may  he  brought  by  Executors  and  Admi* 
nistrators. — Bt  the  common  law,  executors  might  have 
maintained  actions  to  recover  debts  due  to  their  testator,  but 
they  could  not  maintain  actions  for  a  wrong  done  to  their 
testator  in  his  life-time ;  e.  g.  a  trespass  in  taking  his  goods, 
&c.  But  by  Stat.  4  Edw.  3.  c.  7.  reciting,  that  in  times  past 
executors  had  not  had  actions  for  a  trespass  done  to  their 
testators,  as  of  the  goods  of  the  said  testators  carried  away 
in  their  lifey  it  is  enacted,  *^  that  the  executors  in  such  cases 
'*  shall  have  an  action  against  the  trespassers  (33)  in  like 

manner  as  they,  whose  executors  they  are»  should  have 

had  if  they  were  living." 

z  PeanoD  t.  Henry,  6  T.  R.  6. 


(33)  **  This  act  does  not  speak  of  actions  of  trespass,  though  the 
instance  put  is  proper  for  such  an  action ;  but  it  speaks  of  actions 
for  a  trespass  done  to  the  testator*s  eoods,  and  it  enacts  that  in  such  , 
cases .  executors  shall  have  an  action  against  the  trespasser ;  appa- 
rently using  the  word  trespass,  as  meaning  a  wrong  done  generally, 
and  the  trespassers  as  wronff  doers ;  it  does  not  specify  the  nature  of 
the  action."  Per  Lord  ElleDborough,  C.  J.  in  Wilson  v.  Knubley, 
7  East,  134,  5.  See  also  the  opinion  of  Lawrence,  J.  to  the  same 
effect,  7  East,  136.  "  This  statute  is  a  remedial  law,  which  has 
always  been  taken  by  equity,  and  wherever  there  is  a  matter  x>f  pro- 
perty in  question,  it  is  brought  within  the  statute.*'  Per  Powell,  }J 
LA  Rayin.  974. 
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This  statute  has  been  expounded*  lai^gely,  with  respect  to 
the  persons  and  the  actions.  With  respect  to  the  persons*, 
it  has  been  bolden,  that  an  administrator  is  within  the  equity 
of  this  statute*  and  shall  have  trespass  for  goods  carried 
away  in  the  life-time  of  the  intestate.  With  respect  to  the 
actions,  it  has  been  resolved^,  that  where,  upon  a  church 
becoming  void,  the  bishop  collated  wrongfully^  and  the 
patron  died,  the  executor  oi  the  patron  might,  by  the  equity 
of  this  statute  maintain  a  quare  impedit  (34).  So  an  execu*  - 
tor  may  have  an  action  of  trover  for  the  conversion  of  the 
testator's  goods  in  his  life-time* ;  or  an  action  of  debt  on 
Stat  2  Sc  3  Edw.  6.  c.  13.  for  not  setting  out  tithes  due  to 
the  testator' ;  or  an  action  on  the  case  against  the  sheriff  for 
a  false  return  made  in  the  life  of  the  testator  to  a  ^-/a,  viz.  , 
that  he  had  levied  only  so  much,  part  whereof  he  had  sold, 
and  part  remained  in  his  hands  for  want  of  purchasers* ;  or 
an  action  of  debt  on  a  judgment  against  an  executor,  sug- 
gesting a  devastavit  in  the  life-time  of  plaintifTs  testator  ^ 
In  tike  manner,  it  has  been  holden,  that  an  administrator 
may  maintain  an  action  against  the  bailiff  of  a  liberty  for 
executing  a  /•  fa.  and  removing  the  goods  off  the  premises, 
before  the  landlord  (the  intestate)  was  paid  a  year's  rent, 
pursuant  to  .the  stat.  8  Ann.  a  17'.  But  an  ex^utor  shall 
not  have  trespass  de  clauso  fracto^ ;  for  moritur  cum  pcrsond 
ilia  actio. 

One  of  two  executors  having  alone  proved  the  will,  had 
received  a  debt  due  to  the  testator,  which  by  his  will  was 
appropriated  to  the  payment  of  speci6c  legacies  to  his  grand- 
cnildren  with  interest  thereon,  and  afterwards  permitted  the 
money  to  be  lent  out  to  a  third  person,  by  whom  it  was 
paid  to  A.  A.  on  being  applied  to  by  the  executor,  acknow- 
ledged that  he  had  received  the  money,  and  that  it  belonged 
to  the  testator's  grand-children,  but  refused  to  pay  it  over  to 
the  executor,  ft  was  holden',  that  both  executors  might 
join  in  an  action  broup^ht  to  recover  the  monev  against  A. 
It  was  holden  also,  that  it  does  not  amount  to  a  dfevastavit,  if 
an  executor  lends  out,  on  private  security,  money  belonging 

a  SmiUi  t.  Col^ay,  Cro.  Eliz.  384.  e  WiUiams  v.  Grey,  Lord  Raym.  40. 

.  b  4  Leon.  15.  Case  53.  cited  in  Le  Ma^  f  Berwick  y.  Andrewi,  Ld.  Aaym.  973. 

son  V.  Dixon,  Sir  W.  Jones,  1|4|  5.  g  PalgiBTe  ▼.  Windham,  Su.ai2. 

G  Rutland  v.  Rutland,  Cro.  Eliz.  377.  h  Bro.  Exois.  120. 

d  liMetoD*B  case,  1  Ventr.  30.  i   Webster  t,  Spencer,  3  B.  ft  A.  360. 


(34)  Ejtciiofimut  will  lie  at  the  suit  of  an  executor  for  the  ouster 
of  his  tesutor.    7  H«  4.  6,  b.  Bio.  Abr.  Exon  45.  S.  C. 
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to  the  tefitator,  but  not  wanted  for  the  immedinte  uses  of  the 
wiU,  provided  be  exercises  a  fair  and  reasonable  discretion  on ' 
the  subject. 

By  Stat.  11  Geo.  1.  c.  19.  s.  15.  **  Executor  or  administra- 
tor of  tenant  for  life,  on  whose  death  any  lease  of  lands, 
&Cy  determined^  shall,  in  an  action  on  the  case,  recover 
from  the  under  tenant,  a  proportion  of  the  rent  reserved, 
according  to  tjbe  time  such  tenant  for  life  lived  of  the  last 
year,  or  quarter  of  a  year,  or  other,  time  in  which  the  said 
rent  was  growing  due.'* 

By  the  common  law  \  an  executor  or  administrator  could 
not  have  an  action  of  account ;  because  it  was  founded  on  a 
matter  in  the  privity  of  the  testator ;  but  now,  by  stat  id 
Edw.  1.  c.  93.,  *'  An  executor  shall  have  an  action  of  account 
**  upon  an  account  with  his  testator.'' 

By  25  Edw.  3.  stat.  5.  c  5,  "  Executors  of  executors  shall 
"  have  actions  of  debts,  accounts,  and  of  goods  carried  away 
'*  of  the  first  testators,  in  the  same  manner  as  the  first  testar 
**  tor  should  have  had." 

Administrators  derive  their  authority  to  bring  actions  from 
the  stat  31  Edw.  3.  c.  1 1.  which  |!>rovtdes,  that  *'  where  a  man 
**  dies  intestate,  the  ordinary  shall  depute  the  next  and  most 
*^  loyal  friends  (35)  to  administer  his  goods,  which  deputies 
^*  may  bring  actions  to  demand  and  recover,  as  executors,  the 
<<  debts  due  to  the  intestate." 

An  administrator  cannot  have  an  action  for  a  breach  of 
promise  of  marriage  to  the  intestate,  where  no  special  damage 
IS  alleged  K 

%  Executors  and  Administrators  must  join  in  bringing 
Actions. — ^It  is  a  general  rlile,  that,  if  there  are  two  or  more 
executors,  and  one  proves  the  will,  they  must  all  join  in 
bringing  actions :  and  if  they  do  not  the  defendant  may  plead 
in  abatementi  that  there  are  other,  executors  living  not 
named  *.  In  this  plea  it  is  not  necessary  to  aver,  that  the 
executors  not  named  have  administered  "^ ;  because  they  may 

k  2  Inst.  404.  m  Reg.  140.  b.  Bro.  Exon.  pi*  S9.  Fitz. 

1  CbfttBberlain   v.  WiUiamiou,  2  M.  &        Abr.  £xora.  pi.  48. 
S.  40S,  Q  41  £.  3.  2S.  a. 


(35)  A  subsequent  statute,  21  H.  8.  c.  5.  9.8.,  in  eaaeof  intes- 
tacy or  executors  refusing  to  prove,  directs  the  ordinary  to  grant  ad- 
ministration to  the  widow  or  neyt  of  kin  ;  and  where  two  or  more 
stand  in  equal  decree,  to  accept  which  he  pleases. 
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administer  at  their  pleasure.  So  where  there  are  two  or  noor^. 
administrators,  it  is  necessary  that  they  should  join  in  bringff 
ing  actions  ^ 

And  this  rule,  viz.  that  all  the  executors  shall  join,  holds 
even  where  some  of  them  refuse  before  the  ordinary  ^ ;  be- 
cause the  refusing  executors  may  come  in  at  any  time^,  and 
administer,  nolwithstending  their  refusal,  either  during  tbe 
lives  of  tbeit  co-executors  who  have  proved,  or  aiier  their 
death  \ 

The  like  law  is,  where  some  of  the  executors  are  infants ; 
tbey  must  all  join,  and  they  may  all  appear  by  attorney : 
for  those  of  full  age  may  appoint  an  attornqr  for  those  within 
age*.  So  where  there  are  two  executors,  one  of  fullage^ 
and  the  other  within  age;  and  the  executor  of  full  age  is 
appointed  administrator,  durante  minari  cttate  of  the  other 
executor^ 

A.  made  B.  and  C,  who  was  an  infant  under  seventeen, 
executors ;  B.  only  proved  the  will  and  brought  debt  as  exe- 
cutor against  defendant  (omitting  C.)  Plea  in  abatement, 
thatC.  was  made  an  executor  with  B.,  and  is  yet  in  full  life^ 
not  named  ^  &c.  Replication,  that  C.  was  of  the  age  of  one 
year,  that  B.  proved  the  Vill,  and  had  administration  conir 
mitted  durante  minori  tstate^  and  that  C.  is  still  under  seven 
years  of  age.  On  demurrer,  judgment  for  defendant;  for, 
although  by  the  administration  committed  durante  minori 
cetate,  B.  hath  the  full  power,  yetC.  the  infant,  being  execu- 
tor ought  to  be  named. 

3.  Of  joining  several  Clauses,  in  one  Action  by  Executors 
(36). — ^In  order  to  join  several  causes  in  one  action,  the  action 
must  be  brought  as  to  all  such  causes  in  the  same  right  (37)» 
Hence,  a  plaintiff  cannot  join^  in  tlie  same  action^  a  demiand, 
as  executor  or  administrator,  with  another  deowmd*  which 

o  Rep.  140*  b.  Ho1t,C.J.inWanikfoidv.WankfQrd, 

p  Hekflaie'%  one,  &  Bep.  36.  b.  SUk^  307. 

q  Bxo.£zoa^.U7.  Fitz.  Abr.  Biani.sa.    4  Foxwist  ir.  Tmamn,  t  Saumf.  019> 
r  21  Edw.  4. 28.  b.24.  a.  recognised  by    t  Smith  y.  Smi%  Yelf  ..130.  i  9fawi4f 

10I.S.C. 


(36)  **  The  cases  on  this  subject  are  somewhat  perplexed."  Ld« 
Elle*ib6rough,  C.  J.  3  East,  110. 

(37)  In  Petrie  v.  Hannay,  3  T.  R.  659.  Bulkr,  J.  said,  that  it  was 
the  contrtant  practice  to  join  in  the  same  declaration  a  count  for  mo* 
ney  had  and  received  to  the  use  of  the  executor  as  s^ch,  and  a  count 
for  aaoney  had  and  received  to  the  use  of  the  testator. 
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accfnied  in  his  own  right  The  reason  is,  because  the  fundSi 
to  which  the  money  and  costs,  when  recovered,  are  to  be 
applied,  or  out  of  which  the  costs  are  to  be  paid,  are  diSer- 
eat;  and  the  damages  i^nd  costs  being  entire,  the  plaintiff 
cannot  distinguish  how  much  he  is  to  have  in  his  represen- 
tative character,  and  how  much  he  is  to  bold  as  his  own, 
Hetice,  it  was  holden  in  Rogers  v.  Cooic,  Salk.  10.  that  a 
count  on  an  indebitatus  assumpsit  to  A.  as  administrator, 
could  not  be  joined  with  a  count  on  an  insimul  computasset 
in  his  own  name. 

It  it  frequently  difficult  to  decide  what  causes  of  action 
an  executor  may  join  when  suing  in  his  representative  cha- 
racter. In  King  v.  Thorn,  1  T.  R.  489.  Buller,  J.  (adopting 
the  rule  laid  down  in  Bull  v.  Palmer,  2  Lev.  165.  and  Mason 
V.  Jackson,  3  Lev.  60.)  thought  that  the  solution  of  this 
question  depended  on  this,  viz.  Whether  the  sum  or  goods, 
when  recovered,  would  be  considered  as  assets  of  the  testa- 
tor; if  they  would,  then  the  plaintiff- might  sue  in  his  repre- 
sentative character.  In  Cockerill  v.  Kynaston,  4  T.  R.  $81. 
the  sume  learned  judge  expressed  the  same  opinion ;  which 
was  adopted  by  Lawrence  and  Le  Blanc,  Js«  in  Ord  v.  Fen* 
wick,  3  East,  1 10. ;  and  in  Co  well  v.  Watte,  6  East,  406.  the 
court  of  K.  B.  agreed,  that  where  the  sum  recovered,  and 
costs,  must  be  applied  tq  the  estate  of  the  testator  or  intestate, 
the  counte  might  be  joined  ;  and  that  those  casesji  in  which 
the  rule  had  been  laid  down,  that  counte  might  be  joined, 
wherever  the  money  recovered  under  them  would  be  assete, 
afforded  the  best  guide  to  the  court  in  the  solution  of  ques- 
tions of  this  kind.  The  same  rule  was  laid  down  in  Pow-^ 
ley  V.  Newton,  6  Taunt  453,  where  Cowell  v.  Watte  was 
recognised.  Upon  this  principle  it  was  holden*,  that  a 
countj  upon  a  promise  to  the  plaintiff  as  administratrix,  for 
goods  sold  and  delivered  by  her  after  the  death  of  the  intes- 
tate, might  be  joined  with  a  count,  upon  an  account  stated 
with  her,  as  administratrix,  of  money  owing  from  the  de« 
fendant  to  the  plaintiff  as  administratrix,  and  a  promise  to 
pay  he^  as  administratrix.  In  Ord  v.  Fenwick,  3  East,  104. 
on  writ  of  error,  after  verdict  and  judgment  in  C.  B.  it  was 
resolved,  that  a  count  for  money  paid  by  the  plaintiff*  as  exe- 
cutrix might  be  joined  with  a  count  for  money  paid  by  the 
testator;  Because  it  did  not  appear  but  that  the  executrix 
might  have  been  compelled  to  pay  the  money  upon  an  obli- 
gation by  the  testator  as  surety  for  the  defendant,  to  repay 

a  Cowell  Y.  Walts,  6  Eut,  405. 
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whicli  the  law  would- raise  an  implied  promiBe  by  the  defend-^ 
ant  jto  the  plaintiff  as  executrix  (38). 

It  must  be  observed,  that  if  executors  take  a  note  or  bond 
from  a  debtor  to  the  estate  of  their  testator,  the  executors 
must  declare  on  such  note  or  bond  in  their  own  names,  and 
not  in  their  character  as  executors;  and  they  cannot  join  a 
count  on  such  note  or  bond,  with  counts  on  causes  of  action 
accruing  to  them  in  right  of  testator  (39)* 

In  Betts  V.  Mitchell,  10  Mod.  315.  the  plaintiff  declared, 
upon  several  promises  made  to  his  testator,  and  also  on  a 
promissory  note  to  himself  as  executor;  and  it  was  insisted^ 
that  the  last  count  could  not  be  joined  with  the  former 
counts,  the  words,  **  as  executor,"  being  only  a  description 
of  the  plaintiff's  person,  wheteas  the  note  was  made  to  him 
and  transferable  by  his  indorsement,  and  would  go  to  his 
administrator,  and  not  to  the  administrator  de  bonis  non ;  and 
this  reasoning  was  adopted  by  the  court,  who  gave  judgment 
for  the  defendant,  on  aemurrer  to  the  declaration.  So  where 
the  plaintiffs  %  as  executors,  declared  in  the  debet  and  detinet, 
on  a  bond  given  to  their  testator,  and  also  on  a  bond  given  to 
themselves  as  executors ;  it  was  resolved  on  special  demurrer 
to  the  declaration,  that  the  two  causes  of  action  could  not  be 
Joined. 


Vlil.  Of  Actions  against  Executors  and  Administrators, 

1.  What  Actions  may  be  maintained  against  Executors,-^ 
It  is  a  general  rule,  that  an  action  wherein  the  testator 

X  Hosier  and  another  t.  lid.  Amndel,  S  Bos.  8c  PuL  7. 


(38)  In  Henshall  v.  Robens  and  another,  5  East^  154.  Lord  El- 
lenborougt),  C  J*  seems  to  have  been  of  opinion,  that  a  count  on 
^  promise  to  plaintiJQT,  a$  executor,  on  an  account  stated  with  plain- 
tiff, as  executor,  concerning  money  due  to  plaintiffs  as  executor,  could 
not  be  joined  with  other  counts  on  promises  made  to  the  testator. 

(39)  Bm  in  King  v.  Thorn,  1  T.  R.  487,,  it  was  holden  by  Ash- 
hnrst  and  Buller,  Js.  that  a  count  against  the  defendant  as  acceptor 
of  a  bill  of  exchange  indorsed  by  the  payee  to  the  plaintiffs,  sur* 
viving  executors  of  J.  S.  in  right  of  the  plaintiffs  as  surviving  execu^ 
tori)  might  be  joined  with  counts  for  money  nad  and  received  by 
defendant  to  the  use  of  plaintilfs  as  executors,  and  on  an  account 
stated  with  plaintiffs  as  executors. 

Vol.  II.  H 
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might  have  waged  bis  law  (40),  cannot  be  maintained 
against  his  executors  or  administrators  ^  Hence,  debt  on  a 
simple  contract,  as  on  a  promissory  note*,  will  not  lie 
against  an  executor  or  administrator.  So  debt  does  not  lie 
against  an  executor*  or  administrator^  upon  an  award  made 
in  the  life-time  of  the  testator  or  intestate,  if  the  executor 
or  administrator  demurs  to  the  declaration*  But  if  the  de->^ 
fendant  pleads  in  bar  to  the  action,  and  a  verdict  is  found 
i^inst  nim^  he  cannot  take  advantage  of  it  afterwards^ 
either  in  arrest  of  judgment  or  by  writ  of  error*.  No  incon- 
venience results  from  this  rule  of  law,  since  the  debt  may 
be  recovered  in  an  action  of  assumpsit,  which  will  lie 
against  an  executor  or  administrator',  notwithstanding  it  is 
in  form  an  action  of  trespass  on  the  case.  Neither  does  the 
maxim,  actio  personalis  moritur  cum  persond^  afford  any  ob-  ' 
jection  to  the  bringing  this  action ;  for  an  action  upon  a 
promise  upon  a  good  consideration,  without  specialty,  to 
do  a  thing,  is  not  more  annexed  to  the  person  nian  a  cove* 
nant  by  specialty  to  do  the  same  thing.  This  point  was  so- 
lemnly determined  in  Norwood  v.  Rede,  Plowd.  181.,  and 
Pinchon*s  case,  9  Rep.  86.  b.,  where  actions  of  assumpsit 
were  brought  against  executors  for  the  non-payment  of  mo- 
ney due  from  their  testators.  And  in  Carter  v.  Fosset,  Palm. 
3^.  and  Cro.  Jac.  662.  it  was  resolved,  on  error,  in  the  Ex- 
chequer Chamber,  that  assumpsit  would  lie  against  an  exe- 
cutor for  the  breach  oif  a  collateral  promise  made  by  testa- 
tor. The  declarations  in  Norwood  v.  Rede,  and  Pinchon's 
case,  contained  averments,  that  the  defendants,  the  execu- 
tors, had  assets  to  pay  the  debts  of  the  testator;  but  in 
Cottington  v.  Hulett,  Cro.  Eliz.  59.*  this  was  holden  unne- 
cessary, on  the  ground,  that  want  of  assets  was  matter  of 
defence. 

Assumpsit  will  not  lie  against  an  executor*  for  a  legacy 
payable  out  of  the  general  funds  of  the  testator,  although 
assets  be  averred  in  the  declaration ;  for  the  law  will  not, 
from  the  mere  circumstance  of  an  executor's  being  possessed 
of  assets,  imply  a  promise  by  him  to  pay  such  legacy.    But 

y  Bio.  Bx<Mn.  80,  b  Bo^ryer  v.  Garland,  Cro.  Eliz.  GOO. 

t  Bany  r.tU^tmou^  1  Bos.  and  Pal.  c  Plowd.  182.  a. 

N.  R.  293.  d  Palmer  t.  Lawaon,  I  Ler.  201. 

a  Hampton  v.  Boyer,  Cro.  £Ii£.  557.  e  Deeks  ▼.  Strutt,  5  T.  R.  680. 


(40)  Wager  of  law,  though  it  has  fallen  into  disuse,  is  not  abo^ 
lished.    See  1  Bos.  &  Pal.  N.  R.  297. 
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an  actibn  may  be  maintained  by  the  k^gatee '  of  a  8|)ecific  chat- 
tel, against  an  executor,  after  his  assent  to  the  bequest 

An  acting  executor  bavins  once  received*,  and  fully  had 
under  bis  control,  assets  of  the  testator  applicable  to  the  pay- 
ment of  a  debt,  is  responsible  for  the  application  thereof  to 
that  purpose;  and  such  application  having  been  disappointed 
by  the  misconduct  of  his  co-executor,  whom  he  employed  to 
make  the  payment  in  question,  he  is  liable  for  the  conse- 
<;^uences  of  such  misconduct,  as  much  as  if  the  misapplica- 
tion had  been  made  by  any  other  agent  of  a  less  accredited 
and  inferior  description  (41). 

Where  a  sheriff  levies  money  under  a^./a.  and  dies,  an 
action  may  be  maintained  against  his  executors  for  the  money 
so  received*. 

Trover  will  not  lie  against  an  executor  for  a  conversion  by 
hia  testator  K  In  this  case,  the  maxim,  actio  pers<malis  mort- 
$ur  cum  persona  applies  (48). 

By  Stat  SS  Car.  2.  c*  3.  s.  4.  *'  No  action  shall  be  biought 
^*  to  cbaige  any  executor  or  administrator  upon  any  special 
**  promise,  to  answer  damages  out  of  bis  own  estate,  unless 
^  the  agneemeot  upon  which  such  action  shall  be  brought,  or 
^  some  OMmorandum  or  note  thereof  shall  be  in  writing,  and 
*^  signed  bv  the  party  to  be  charged  therewith,  or  some  other 
^'  person  tnereunto  by  him  lawfully  authorised." 

At  the  common  law,  an  executor  or  administrator  could 
not  have  been  charged  on  any  special  promise  to  answer  da- 
maffea  out  of  his  own  estate,  unless  such  promise  had  been 
made  on  a  sufficient  consideration.  The  statute  has  not 
madeany  alteration  in  this  respect    The  promise,  though 

f  Doev.  Gii7,3EMt,130.  h  PttkiiiMm  v.Oiilbid,Cio.Car.639. 

f  Crosie  T.  Smith  and  another,  7  East,    i  HambljT.  Trott,Cowp.371. 
146. 


i41)  By  the  old  law,  there  was  a  distinction  between  ezecutors 
,  trustees.  It  was  laid  down  as  a  general  rule,  that  where  exe- 
cutors joined  in  a  receipt,  both  having  the  whole  power  over  the 
fond,  lx>th  were  chargeable ;  where  trustees  joined,  each  not  having 
the  whole  power,  and  the  joining  being  necessary,  only  the  person 
rsoeiving  the  inoney  was  chargeable ;  but  the  role  ss  to  executors 
hat  been  in  some  degree  relaxed.  See  the  opiuon  of  Bldon,  C.  in 
Chamben  v.  Minchin,  7  Vcs.  jun.  197, 8. 

(42)  It  is  extremely  difficult  to  collect  from  the  cases  on  this 
subject  any  general  rales  with  ropect  to  the  application  of  this 
naxinu  See,  however,  Serjeant  Williams^s  note  (1)  to  the  case  of 
Wbeatly  v.  Lane*  1  Saand.  216. 

HS 
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in  writing,  still  requires  a  sufficient  conerideration  to  suppoit 
it  ^  And '  the  consideration  as  well  as  the  promise  must  be 
expressed  in  the  written  memorandum  or  note. 

3.  What  Causes  of  Action  may  he  joined  against  Executors, 
— Several  demands,  some  of  which  accrue  from  the  de- 
fendant in  his  own  right,  and  others  in  right  of  another, 
ought  not  to  be  joined  in  the  same  action ;  because  such 
demands  require  difiererit  pleas  and  different  judgments. 
Hence,  if  a  declaration  against  an  executor  or  administrator 
contains  counts,  which  charge  him  in  his  representative  cha- 
racter, and  counts,  which  charge  him  in  his  own  right,  such 
declaration  will  be  bad,  for  misjoinder  of  cause  of  action, 
either  on  general  demurrer  ■,  or  in  arrest  of  judgment,  or  on 
writ  of  error. 

The  four  first  counts  in  the  declaration* were  on  promises 
made  by  the  intestate"  ;  the  fifth  stated,  that  after  the  death 
of  the  intestate^  the  defendant,  as  administratrix,  was  in- 
debted to  the  plaintiff  for  money,  by  the  defendant,  as  such 
admiiHStratrix,  had  and  received  to  the  use  of  the  plaintiff. 
On  special  demurrer,  assigning  for  cause,  that  the  <  two 
causes  of  action,  the  one  from  the  intestate,  and  the  other 
from  the  administratrix,  could  not  be  joined;  the  oourt 
were  clearly  of  opinion  that  they  could  not ;  becauae  the 
last  count  stated  a  cause  of  action  after  the  intestate^s  death; 
which  would  exclude  one  of  the  pleas  that  might  be  pleaded 
to  the  other  counts,  and  would  warrant  a  different  judgment 
So,  counts  on  promises  by  the  testator,  cannot  be  joined  .with 
couDts  for  money  had  and  received  by  the  defendant  as  exe- 
cutor*, or  for  money  lent  tQ  defendant  as  executori^  or  on 
account  stated  of  money  due  from  defendant  as  executor  % 
because  the  former  Charge  the  defendant  in  right  of  the  tea- 
tor,  whereas  the  latter  charge  him  in  his  own  right 

But  where  an  action  was  brought  against  an  administra- 
trix', and  the  three  first  counts  of  the  declaration  were  on 
promises  by  the  intestate,  and  the  last  was  on  an  account 
stated  between  plaintiff  and  defendant,  as  administratrix,  of 
money  owing  frotk  the  inteslatCt  and  in  consideration  of  the 
intestate  being  found  indebted,  a  promise  by  defendant,  as 
administratrix,  to  pay ;  the  court  were  of  opmion  that  there 
was  not  any  misjoinder. of  action,  that  the  defendant  was  ' 
charged  as  administratrix  in  all  the  counts,  and  that  this  was 

kRavnT»HiisbeH7.T.IL360.  n.  o  Brigdes  v. Pari»»  3 Bos. &  Pol.. 424. 
1  Wain  ▼.  Warlten,  5  East,  10.  recos-        vad  Rote  t.  Bowler,  1  H.  Bl.  lOS. 

aised  tn  Saanden,  ▼.  Wakefield,  4  p  1  H.  B1.108. 

B.  ft  A.  696.  q  Ibid. 

mBrigdenT.Parka,2Boi.  frPal.424.  r  Seoai v. Atkiniooy  1  H. Bl. Ma. 
p  JenniDgs  v.  Newman,  4  T.  R.  347. 
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the  common  mode  of  declaring,  to  save  the  statute  of  limi- 
tations, 

A  promise  made  upon  good  consideration  by  a  testator, 
that  bis  executor  shall  pay,  is  a  suliicient  consideration  for  an 
action  in  assumpsit  against  the  executor*.  And  in  such  action, 
it  is  neither  necessary '  to  aver  assets  (the  want  of  assets  being 
matter  of  defence);  nor  a  promise  by  the  executor.  On  a 
count  averring  an  account  stated  by  the  defendant  of  monies 
due  from  him  as  executor,  the  judgment  shall  be  de  bonis  tes* 
tatoris.  It  may,  therefore,  be  joined  *  with  counts  on  promises 
of  the  testator. 

To  a  count  in.  covenant,  charging  the  defendants,  as  exe- 
cutors, for  breaches  of  cH>venaut  by  their  testator  as  lessee", 
who  had  covenanted  for  himself,  his  executors,  and  assigns, 
may  be  joined  another  count,  chargiqg  them,  that  after  the 
testator^s  death,  and  their  proving  the  will,  and  during  the 
terna,the  demised  premises  came  by  assignment  to  one  D.  A., 
against  whom  breaches  were  alleged  ;  and  concluding,  that 
so  neither  the  testator,  nor  the  defendants  after  his  death, 
nor  D,  A.  since  the  assignment  to  him,  hdd  kept  the  9(iicl  qQ« 
Tenant,  but  had  broken  the  ^ame* 

S.  fFhat  Executors  are  to  be  made  Defendants.^^lt  has 
been  observed,  that  in  actions  brought  by  executors,  it  is 
neoessaiy,  that  where  there  are  two  or  more,  they  should 
all  join,  whether  they  administer  or  not,  if  one  of  them  has' 

E roved  the  will.  But  this  is  not  necessary  when  actions  are 
fbught  against  them^;  for  the  mere  circumstance  of  a 
person  beili^  named  executor  does  not  comi>el  the  plaintiff 
to  make  him  a  defendant,  unless  be  has  administered. 
Hence,  where  executors,  defendants^  plead  in  abatement, 
that  there  are  other  executors  not  named,  they  must  add*, 
ibat  the  ex^utors  not  named  have  administered ;  for  the 
plaintiff  is  bound  to  take  notice  of  such  executors  only  as 
oave  administered.  Although  executors  cannot  sever  in  de- 
claring, yet  they  may  in  pleading.  Hence,  although  infant 
executors  may  sue  by  attorney  with  executors  of  Tull  age*, 
because  those  of  full  age  may  appoint  an  attorney  for  those 
within  age,  yet  they  must  defend  by  guardian.  If  any  of 
the  executors  die\  actions  must  be  brougHt,  not  against  the 
surviving  executors  and  executors  of  deceased  executors,  but 
against  surviving  executors  only* 

•  Powdl  T.  Graham,  7  TauDt.  5S0.  y  Bio.  Ezqib.  pi.  69. 

t  S.C.  per  3  Js.  Bairougb,  J.  disten-  s  Swallow  v.  Embenoo,  1  Lev.  161. 

tiente.  a  n^rcobaldi  r.  Kioa«ton,  8U.  783. 

u  8.C.  «  b  4  Leon.  183.    Bro.  Bxon.  M.  Fittr 

X  WilfOB  T.  Wigg,  10  Bait,  313.  Abr.  Exor.  2t. 
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If  there  are  two  or  more  administrators,  they  muat  alt  be 
made  defendants  ^  An  executor  de  son  tort  must  be  declared 
against  as  a  rightful  executor'. 


IX.  Of  the  Pleadings^  and  herein  of  the  Right  of  Retatner^^ 

Evidence — Costs-^udgment. 

Ax  executor  may  plead  the  same  plea  in  bar*,  that  his 
testator  might  have  pleaded ;  as,  in  an  action  of  assumpsit 
he  may  plead,  that  his  testator  did  not  undertake  or  pro- 
mise; or  in  covenant,  or  debt  on  bond,  that  it  is  not  the 
deed  of  the  testator.  So  an  executor  may  plead  in  bar,  that 
he  has  fully  administered  all  the  goods  and  chattels  which 
were  of  the  deceased  at  the  time  of  his  death.  This  plea  is 
termed  a  plea  aSplene  administraoit.  In  like  manner  an  exe- 
cutor may  plead  an  outstanding  debt,  as  a  judgment,  in 
which  plea  it  is  not  necessaiy  for  the  executor  to  aver  that 
the  judgment  was  had  for  a  true  and  just  debt';  for  this 
shall  be  presumed.  So  where  an  executcH'  pleaded  '  that  his 
testator  entered  into  a  bond  conditioned  for  the  payment  of 
a  sum  of  mon^  at  a  da^  past,  beyond  which  he  had  not 
assets;  it  was  holden  subcient,  although  it  was  not  averred 
that  the  bond  was  entered  into  for  a  true  and  just  debt ;  for 
it  shall  be  intended  that  it  was.  And  the  same  intendment 
shall  be  made,  where  an.  executor  or  administrator  pleads  a 
bond  debt  due  to  himself  and  retainer  K 

'  The  ancient  way  of  pleading  an  outstanding  bond  was  to 
set  forth  the  bond  only ;  but  the  modem  way  is  to  set  forth' 
tlie  condition  alsa 

When  the  day  of  payment ',  mentioned  in  the  condition  of 
the  bond,  is  past  in  the  life-time  of  the  testator,  the  penalty 
is  the  \eg!^  debt ;  and  although  an  executor,  in  pleading  it 
as  an  outstanding  debt,  sets  forth  the  condition  of  the  bond, 
yet  that  will  not  deprive  him  of  the  advantage  of  covering  the 
assets  to  the  amount  of  Uie  penalty.  But  when  the  day  of 
payment  is  not  arriv^  at  the  death  of  the  testator,  if  the 


c  Reg.  140.  a.  b. 

d  Alezuider  r.  Lane,  Yelr.  137. 

•  Com.  Dif .  Pleader,  (S  D.  8.) 

f  1  LeT.  SOO. 

S  Lake  r.  Raw,  Carth.  S. 


h  Picaid  T.  Brown,  6  T.  R.  650. 

i  Bank  of  EngHmd    v.  Morrice,  Str. 

1028.    Haidw.  C.  J.  delivering  Uic 

opinioa  of  the  tourt 
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executor  acts  forth  the  condition,  the  assets  can  be  recovered 
only  to  the  amount  of  the  sum  mentioned  in  the  condition ; 
for  the  force  of  the  bond  is  suspended  until  the  condition  is 
broken. 

To  an  action  of  debt  on  bond  for  300/.^  against  defendant, 
as  executor,  he  pleaded  that  the  testator  was  bound  in  a 
statute  for  the  same  sum,  and  that  be  had  assets  to  the 
amount  of  80/.  only,  to  satisfy  that  statote,  which  remained 
yet  in  force  and  not  paid.  On  demurrer,  it  was  objected, 
that  it  was  not  averrea  in  the  plea,  that  the  statute  was  made 
for  delft^  and  that  the  debt  was  not  satisfied :  for  if  it  were 
for  the  performance  of  covenants,  it  was  not  reasonable  that 
it  should  be  a  bar  to  debt  ona  bond  already  due,  when,  per- 
haps, the  covenants  would  never  be  broken  (43),  in  wnich 
case  there  would  not  be  any  cause  of  suit  or  extent  thereon. 
But  the  court  resolved,  that  the  plea  was  good ;  for,  as  it 
was  averred  that  the  statute  was  in  force,  and  the  money 
not  paid,  it  was  good  enough  primA  facie ;  and  it  should  l>e 
intended  to  be  ixiade  for  a  just  debt,  until  the  contrary  was 
shown. 

An  executor'  may  plead  an  outstanding  judgment  reco- 
vered in  an  action  of  dehi  on  a  simple  contract  against  the 
executor,  although  the  executor  might  hate  reversed  such 
judgment,  since  debt  cannot  be  maintained  against  an  exe« 
cutor  on  a  simple  contract. 

If  an  action  be  brought  against  several  administrators  *, 
they  may  plead  an  outstanding  judgment  recovered  against 
one  of  the  defendants ;  for  a  recoveiy  against  one  adminis- 
trator shall  bind  him  and  his  companions. 

After  the  commencement  of  an  action,  ah  executor  can* 
not  pay  another  creditor  before  such  other  creditor  has  re- 
covered judgment,  but  the  executor  may  confess  a  judgment 
for  the  damages  laid  in  the  declaration  %  without  ascertain- 
ing those  damagea  by  writ  of  enquiry,  provided  they  do  not 
exceed  the  real  debt  If  they  do,  the  plaintiff  may  reply 
that  such  judgment  was  not  for  a  true  and  just  debt 

A  n  executor  may  confess  a  judgment  to  a  creditor  in  equal 


k  Philips  ▼.  Eoittfd,  Cio.  Jao.  S.  n  Warinff  r.  Dftoven,  1  P.  Wnw.  205. 

1  Pldmer  v.  Lawion,  1  Ley.  900.  10  Mod.  496.  3  P.  Wou.  401. 

m  Further  r.  Further,  Cio.  Bliz.  (471.) 


* 

(43)  It  was  agreed  by  Fenner,  Gawdy,  and  Yelverton»  Justices, 
that  a  statute  for  performance  of  covenants  was  not  a  bar  in  debt  on 
bond,  if  none  of  the  covenants  were  broken* 
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degree  with  the  plaintiff^  pending  the  action,  and  plead  it 
in  bar^  But  if  a  plea  of  Judgment  recovered  on  a  simple 
contract,  be  pleaded  by  an  executor  to  a  debt  on  bond,  it 
must  be  averred,  that  such  recovery  was  had  before  notice  of 
the  bond  debt '. 

An  executor  may  plead,  puis  darrien  continuance,  unre- 
versed judgments  on  simple  contract  debts  of  the  testator, 
recovered  aginst  the  executor  in  suits  commenced  since  he 
pleaded  the  general  issue  in  bar  in  the  principal  case ;  and 
though  he  might  have  demurred  to  such  actions,  he  is  hot 
bound  so  to  do'. 

Where  judgment  was  given  against  A.  in  the  Common 
Pleas,  who  afterwards  entered  into  a  statute  and  died ;  and 
his  administrator  brought  error  on  the  judgment,  and,  pend- 
ing that  suit,  paid  the  statute,  and  afterwards  the  judgment 
was  affirmed ;  upon  a  set,  fa»  to  have  execution  thereon,  the 
administrator  pleaded  payment  of  the  statute,  beyond  which 
he  had  not  assets.  It  was  adjudged  a  good  plea,  because,  at 
the  time  of  the  execution  of  the  statute,  the  administrator 
could  not  plead  the  judgment  in  C.  P.,  because  it  was  doubt- 
fbl  whether  it  would  be  affirmed  or  not*. 

To  a  plea  of  an  outstanding  jud|;ment,  the  plaintiff  may 
reply,  that  the  judgment  was  obtamed  by  fraud  and  covin. 
And  in  a  case  where  an  executor,  defendant,  pleaded  two 
outstanding  judgments,  to  each  of  which  the  plaintiff  replied 
fraud,  and  traversed  that  the  debts  recovered  were  due 
fdr  just  debts* :  the  replication  was  holden  good  on  a  speciai 
demurrer,  the  court  observing,  that  the  plaintiff  might  tra- 
verse the  special  matter,  or  rely  on  the  fraud  generally  at  hia 
election  (44), 

o  Waring  T.  DaoTen,  1  P.  Wms.  2dS.  q  Prince  T.NicboltoD,  6  Taunt.  665. 

Morrice   v.  Bank  of   England,  Ca.  r  Rede  v.  Berelocke,  Yelv.  29. 

Temp.  Talb.  225.  S.  F.  g  Trethewy  v.  Ackland,  2  Saund.  49. 
P  Sawyer  v.  Mercer,  1  T.  R.  690. 


(44)  SaunderB  observes,  that  this  is  an  anomalous  case,  and 
against  the  rules  of  law,  which  condemn  double  pleading,  but  ad- 
mits that  it  has  been  allowed  in  this  particular  case  several  times* 
and  cites  Turner's  case,  8  Rep.  132,  3.  and  Thresham's  case,  9  Rep. 
108.  So  Serjeant  Williams,  in  1  Saund.  337.  b.  n.  (2).  "  This 
is  an  anomalous  ease»  in  which  the  plaintiff  is  permitted  to  reply 
to  every  judgment^  or  some  of  them,  without  being  guilty  of 
duplicity,  omitting  the  rest ;  hut  the  better  way  seems  to  he  to 
answer  such  judgment  only  as  the  plaintiff  knows  to  be  obtained  5y 
frauds** 
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A  judgment  confessed  by  an  executrix  to  a  creditor  of 
the  testator*  as  well  for  his  own  debt  as  in  trust  for  the  debts 
of  many  of  the  creditors,  cannot  be  pleaded  in  bar  to  an 
action  brought  against  her  by  another  creditor  of  the  tes- 
tator ^ 

Where  the  statute  of  limitations'  is  pleaded  to  an  action 
brought  by  an  executor  on  a  promise  made  to  his  testator, 
the  six  years  are  computed  from  the  time  when  the  action 
first  accrued  to  the  testator,  and  not  from  the  time  of  proving 
the  will. 

But  where  money  belonging  to  the  estate  of  an  intestate 
is  received  by  A."  after  the  death  of  the  intestate,  and  more 
than  six  years  afterwards  B.  takes  out  an  administration,  it 
seems  that  the  time  of  limitation  must  be  computed  from 
the  day  on  which  the  letters  of  administation  were  granted 
(45) ;  and,  consequently,  if  B.,  within  six  years  from  that 
day,  brings  an  action  for  money  had  and  received  against  A., 
the  statute  of  limitations  will  not  operate  as  a  bar  (46). 

t  TolpattT.Wells,!  M.ftS.3S5.  x  Cany   v.  Stepbenioib   Ctttb.  335, 

u  Hickman  y.  Walker,  Willei,  27.  Skinn.  556.  S.  C.    See  Uif  lecoid, 

4  Mod.  372. 


(45)  *'  For  before  administration  granted,  there  was  not  any  per- 
son who  could  claim  it,  and  the  statute  begins  to  operate  only  nom 
the  time  a  right  to  demand  the  thing  in  question  vests  in  some  pei^ 
son.*'    Per  Gwillim,  4  Bac.  Abr.  479. 

(46)  I  have  stated  this  position  with  an  ut  videtwrt  because  the 

Srincipal  Question  in  Curry  v.  Stephenson,  and  on  which  alone  the 
ecision  ot  the  court  was  pronounced,  was,  whether  the  plaintiff 
ought  not  to  have  concluded  his   replication  with  a  verification,  in- 
stead of  concluding  to  the  country.    The  opinion  on  the  statute  of 
limitations,  as  stated  in  the  text,  was,  according  to  Carthew,  ex- 
pressed by  Holt,  C.  J.  who  relied  on  Stanford's  case,  cited  in  Saf- 
fin's  case,  Cio.  Jac.  60,  61.  and  5  Rep,  123.  where  a  similar  ques- 
tion was  decided  on  the  statute  of  fines.     It  may  be  observed,  that 
the  same  question  upon  the  statute  of  limitations  arose  and  was  ar« 
gued  in  Nunn  v.  Wilsmore,  8  T.  R.  521.  but  the  circumstances 
of  that  case  rendered  it  unnecessary  for  the  court  to  decide  it: 
the  position  in  the  text,  therefore,  stands  on  the  single  authority  of 
Chief  Justice  Holt.    But  since  the  foregoing  note  was  written  it  has 
been  adjudged,  that  in  an  action  by  an  administrator  upon  a  bill  of 
exchahge,  payable  to  the  intestate  but  accepted  after  his  death, 
the  statute  of  limitations  begins  to  run  from  the  time  of  granting  the 
letters  of  administration,  and  not  from  the  time  the  bills  mcome  dde, 
there  being  no  cause  of  action  until  there  is  a  party  capable  of  suin|r, 
Murray  v.  East  I^dia  Company*  5  B.  &  A.  204. 
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A^'to  the  pixyper  mode  in  which  an  executor  of  an  exe- 
cutor should  frame  his  plea,  the  following  case  deserres  at- 
tention : 

Plaintiff,  assignee  of  leasee  for  years,  sued  the  defendant 
as  executor  of  d»,  executor  of  A.,  the  lessor  in  covenant  upon 
the  original  indenture  of  lease,  for  a  breach  of  the  covenant 
for  quiet  enjoyment  of  A.^  and  since  his  decease  by  defen« 
duit  Defendant  pleaded,  that  he  had  fully  adininistercid 
all  the  goods  of  A.,  the  first  testator.  On  demurrer,  it  was 
hold^n,  that  the  plea  was  bad,  inasmuch  as  it  only  gave  an 
answer  to  one  part  of  a  case  which  pointed  at  two  kinds  of 
misapplication  of  those  funds  which  were  liable  to  the  plain* 
tiff^s  demand.  Le  Blanc,  J.  observed,  that  the  defendant 
might  discharge  himself  in  two  ways;  either  by  shewing  that 
the  first  executor  fully  administered  all  the  goods  and  chat- 
tels of  A.  whi(:h  came  to  his  hands,  and  that  the  defendant, 
since  the  death  of  the  first  executor  has  duly  administered 
A\  that  he  has  received  of  A*s  assets ;  or  he  might  shew  that 
he  has  received  no  assets  of  the  first  executor.  But,  as  the 
plea  now  stands,  be  leaves  unanswered  every  thinff  respecting 
the  assets  of  the  first  testator  which  came  to  the  hands  of  his 
executor,  and  merely  answers  as  to  his  own  application. 
Bavle^,  J.  added,  that  the  plaintiff  was  entitled  to  recover  his 
debt  m  either  of  two  events ;  if  the  defendant  bad  received 
hssets  of  the  orieinal  testator,  and  had  not  properly  applied 
them ;  or  if  the  defendant  had  received  assets  of  the  first  exer 
cutor,  and  the  first  executor  had  received  assets  of  his  testa- 
tor, and  had  not  duly  applied  them.  The  defendant  has  only 
answered  as  to  one  of  those  events ,  but  the  plaintiff  may  be 
entitled  to  satisfaction  out  of  both  funds ;  and,  therefore,  he 
is  entitled  to  have  the  issue  so  framed  that  if  any  thing  be 
forthcoming  to  him  out  of  either  fund,  he  may  be  able  to 
avail  himself  of  it 

See  further  as  to  pleading  the  statute  of  limitations,  and 
statute  of  set-off^  by  and  against  executors,  ante,  tit  Assump- 
sit, and  tit  Debt 

Of  the  Right  of  Retainer. — A  lawful  executor  or  admi- 
nistrator*, when  sued  by  a  creditor  of  the  deceased,  may 
claim  a  ri^ht  of  retaining  the  assets  in  satisfaction  of  a  debt 
due  to  himself,  provided  such  debt  is  equal  or  superior  in 
degree  to  that  claimed  by  the  creditor  (47). 


7  Wdli  T«  FydeU,  10  Ent,  315. 


s  1  Keb.  S85.    S  V^nt.  180.  Sty.  337. 
Vavgban  t.  Brown,  poit  p.  798. 


(47)  In  Rockelly  v.  Godolphin,  2  Show.  403.  and  T.  Ravm. 
483.  the  ooart  inclined  to  thum,  that  an  adminbtrator  .might  plead 
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.  Where  an  action  is  broiiffbt  agatMt  a  defendant  as  executor 
(which  is  the  case,  as  weu  where  the  defendant  is  chained 
as  rightful  executor,  as  when  he  is  charged  as  executor  de 
ton  tort^)  and  he  claims  to  retain  as  executor  or  administra* 
tor»  be  ought  to  set  forth  the  letters  testamentary  *»  or  the 
letters  of  adaunistration^»  in  order  that  it  may  appear  to  the 
court,  that  he  is  such  a  person  as  is  entitled  to  retain ;  for  an 
executor  de  son  tort  is  not  so  entitled  \ 

Bat  wheie  the  plaintiff  sues  the  defendant  as  admimisiroior^ 
and  be  dums  to  retain  as  administrator,  it  is  not  necessary 
that  the  letters  of  administratioa  should  be  set  forth,  because 
the  pkioliff,  by  his  declaration^  admits  him  to  be  lawful 
adaaiiuatfator^ 

An  executor  de  ion  tort  cannot  retain  for  his  own  debt, 
although  of  a  superior  nature ;  nettiier  will  the  consent  of 
the  rightful  administrator  to  the  retainer  given,  after  action 
hrou^it  by  creditor,  alter  the  case* ;  nor  can  such  executor 
avail  himself  of  a  delivery  over  of  the  effects  of  the  deceased 
to  die  rightful  administrator  after  action  brought,  and  before 
plea  pleuled,  so  as  to  defeat  the  action  of  a  creditor  (48). 

a  AUdMon  ▼.  Rawaon,  1  Mod.  208.         d  Ficaid  ▼.  Brown,  6  T.  R.  560. 

b  Careriy  ▼.  EUimd,  T.  Jooei,  33.  e  Vernon  y.  Caitii,  S  H.  Bl.  18.  8  T.  R. 

c  Cottltetii  case,  5  Rep.  30.  VeLv.  138.       687. 


to  an  action  of  debt  on  bond,  a  jetainei  in  satisfaction  of  a  bond 
conditioned  for  the  payment  of  money  to  truttees  for  the  ow  of  the 
administrator* 

(48)  **  When  trover  is  brought  by  a  rightfid  exeaUor  or  admi^ 
mttraior  against  an  executor  de  son  tort,  hn^cannot  plead  pajrment  of 
debts,  &c.  to  the  value,  or  that  he  has  given  the  goods,  &c.  in  satis- 
ftction  of  the  debts,  because  no  person  oi^ght  to  obtrude  himself 
upon  the  office  of  another ;  nevertheless,  upon  the  seneral  issue 
pleaded,  such  payments  shall  be  recouped  in  damages. '  Per  Hoh, 
C.  J.  Cavth.  104.  So  per  BuUer,  J.  2  T.  R.  100.  <<  If  an  action 
be  brought  by  a  rightful  admmutrator,  ag^ainst  an  executor  de  son 
tort,  whatever  may  have  been  disposed  of  in  a  course  of  administra- . 
tioa,  as  by  paying  debts,  &c.  JuM  he  aUowed  Mm  m  danuxgei*** 
**  But  in  an  action  hf  a  creditor  against  an  executor  de  son  tort, 
the  defendant  may  pkad  plene  administravit,  and  give  in  evidence 
the  payment  of  just  debts ;  but  he  cannot  retain  a  just  debt  to  him- 
self/'   Per  Holt,  C.  J.  Carth.  104. 

It  is  laid  down  in  BulL  N.  P.  48.  «<  that  if,  in  (itwer,  by  a  right* 
fal  administrator,  it  should  appear,  that  the  payments  made  by  the 
executor  de  son  tort  amount  to  the  full  value  of  the  assets,  the 
pkuntiff  shall  be  nonsuited ;  but  in  trespass  it  shall  gp  in  mitiga- 
tion of  damages  only.*'    This  position  u  founded,  as  it  seems,  on 
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In  debt  upon  bond  a^inst  the  defendant  as  executor',  he 
pleaded  a  judgment  which  he  had  recovered  against  the  de* 
ceased,  and  so  justified  by  way  of  retainer.  Replication, 
that  the  defendant  was  executor  de  sori  tort.  Rejoinder,  that 
after  the  last  continuance,  the  defendant  had  obtained  letters 
of  administration.  On  demurrer,  it  was  objected,  that  the 
rejoinder  was  a  departure  from  the  plea.  But  the  court  held 
that  it  was  well  enough ;  because  the  plea  did  not  expressly 
admit,  that  defendant  had  proved  the  will,  but  only  admitted 
the  defendant's  executorship  according  to  the  declaration. 
By  the  replication  it  appeared,  that  the  defendant  waa  not 
char^  as  a  rightful  but  as  wrongful  executor*  which  could 
not  appear  on  the  declaration,  the  method  of  declaring 
against  both  of  them  beinff  the  same.  And  the  rejoinder  set 
forth  a  matter,  which  made  the  acting  as  unlawful  executor 
justifiable;  for  the  subsequent  administration  related  to  the 
death  of  the  inteatate,  and  purged  the  pcecedeot  wrongful 
^ecutorahip,  so  as  to  give  tne  defendant  the  benefit  of  re- 
taining. 

Etidence.'^in  all  questions  respecting  personalty  the  pro- 
bate or  letters  of  administration,  with  the  will  annexed^  are 
the  only  i^al  evidence  of  the  wilL 

Trespass  for  taking  goods*.  On  not  guilty,  the  defendant 
admitted  that  the  goods  had  been  in  the  possession  of  the 
plaintiff,  but  insist^  that  he,  the  defendant,  had  a  property 
m  them  as  executor  of  I.  S.  and  produced  the  original  will, 
by  which  he  was  appointed  executor.  But,  per  Raymond, 
C.  J.  "I  cannot  allow  the  original  will  to  be  evidence  to 
prove  a  property  in  an  executor;  the  probate  must  be  pro^ 
duced ;  for,  perhaps,  the  ecclesiastical  court  will  not  allow 
this  to  be  the  testator's  will.  '  Besides,  until  probate,  a  man 
dies  intestate ;  and,  if  the  executor  dies  before  probate,  his 
executor  shall  not  be  executor  to  the  first  testator.'* 

« 

Where  a  probate  of  a  will  is  lost,  the  ecclesiastical  court 

f  Vougfaan  T.  i^wn,  Str.  11 06.  Andr.    g  Coe  v.  Wtitemham,  Norfolk.  Summ. 
328. 7  Mod.  274.    Leach's  ed.  and        An.  1725.  Sent  Leeds*  MS^. 
MSS. 

an  expression  in  12  Mod.  472.  ascribed  to  Holt,  C.  J. ;  but  as  Lord 


Carthew's  Reports  may  induce  a  suspicion  that  the  reporter  in 
12  Mod.  was  mistaken ;  more  especially  as  in  p.  472.  of  that  report. 
Holt  is  made  to  contradict  what  .h<e  had  asserted  in  p.  471 .  Indeed 
there  does  not  appear  any  reasonable  ground  of  distinction  between 
the  actions  of  trespass  and  troveri  as  to  this  point. 
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never  grants  a  second  probate,  but  they  will  exemplify  the 
first,  and  such  exemplincations  are  admissible  in  eviaence\ 

So  after  notice  to  defendant's  e^recutors  to  produce  pro- 
bate and  refusal,  it  has  been  boldenS  that  an  instrument, 
produced  by  the  officer  of  the  ecclesiastical  court,  purport- 
ing to  be  the  will  of  the  defendant's  testator,  and  indorsed 
by  the  office^  as  being  the  instrument  whereof  probate  had 
been  granted  to  the  defendant,  and  that  th^  had  sworn  to 
the  value  of  the  effects,  is  admissible  in  evidence  itk  an  ac* 
tion  against  deitadeLUt.  for  money  had  and  received  by  their 
-testator.  ' 

Where  a  bill  of  exchange  was  indorsed,  generally,  but  de^ 
livefed  to  A.  as  administratrix  of  B.,  for  a  chslit  due  to  the  in- 
testate, atid  A.  died  intestate  after  the  bill  became  due,  and 
before  it  was  paid :  it. was  holden*^  that  the  administrators  de 
bonis  noaof  B.  might  sue  upon  the  bill ;  and  that  their  title 
was  sufficiently  proved  by  the  letters  of  administration  de 
bonis  non,  witnout  producing  those  granted  to  A.  the  admi- 
nistratrix. "     - 

A  retainer  may  be  ^'ven  in  evideoeepn  pteneadnrintnistra- 
vit' ;  but  debts  of  a  higher  nature  subsisting  cannof". 

In  an  action  at  the  suit  of  an  executor,  if  the  estate  6t 
the  testator  is  insolvent,  a  person  who  has  an  unsatisfied  de- 
mand upon  suxih  estate,  is  not  a  competent  witness  for  the 
plaintiff*. 

Upon  plene  adminisiravU  et  issint  riens  inter  mains^^  if  it 
be  proved,  that  executor  hath  goods  in  his  hands,  which  were 
the  testator's,  he  may  give  in  evidence,  that  he  hath  paid  to 
that  value  of  his  own  money,  and  need  not  plead  it  specially. 

In  case  against  executor,  upon  plen&  administravU^,  the 
plaintiff  must  prove  his  debt,  otherwise  he  shall  recover  but 
Id.  damages,,  though  there  be  assets ;  for  the  plea  admits  the 
debt,  but  not  the  amount 

Judgmeni.'^On  a  plea  of  plene  administraDit  generally, 
by  an  executory  the  plaintiff  may  immediately  take  judg- 
ment of  assets  quando  acciderint  (49).    In  debt  or  scire  fa' 

b  Per  cur.  io  Shepherd  t.  ShorUKwe,  m  Bull.  N.  P.  141. 

Su.  413.  n  Cralf  v.  Cundell,  1  Camp.  M.  P.  C. 
1   Gorton  t.  D7901I9 1  Bioderip  It  BiD^-        381. 

ham,  219.  o  1  Iiiit.283.ft. 

k  Catherwood  T.  Cbabftud,  1  Bftraewall  p  Per  Holt,  C.J.  8beU«y*a  aaM^  Mk. 

It  Cretwell,  160.  298. 

I '  Plumer  t.  Marchant,  3  Burr.  1380.  q  Noell  t.  NelaoD^  2  Saund.  228. 


(49)  Seethe  tbroi of. this  jidgment  m 2  Saund.  2*16,  217. 
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an  additional  premium  beyond  the  usual  commission,  he 
undertakes  for  the  credit  of  the  persons  to  whom  he  sells  the 
goods  cons^ned  to  him  by  his  principal. 

Power  and  Authority.'^^A.  fBLCtOTf  SB  such,  has  not  any  au- 
thority to  pledge,  but  only  to  sell  the  goods  of  his  principal. 
Hence,  if  a  factor  pledge  the  goods  of  his  principal,  the  latter 
may  recover  the  value  of  them  in  trover,  against  the  pawnee, 
on  tendering  to  the  factor  what  is  due  to  him,  without  mak- 
ing any  tender  to  the  pawnee^  (S). 

The  same  rule  holds  with  respect  to  a  bill  of  lading  which 
has  been  endorsed  to  a  factor  by  his  prmcipal;  for  the  bill  of 
lading:,  which  is  the  symbol  of  the  delivery  of  possession, 
cannot  give  a  factor  a  greater  authority  than  the  actual  pos*' 
session  of  the  goods  themselves.  Hence,  as  a  factor  cannot 
pledge  the  goods  of  his  principal*,  by  a  delivery  of  the  goods, 
so  neither  can  he  do  it  by  an  indorsement  and  delivery  of 
the  bill  of  lading ;  for,  although  the  indorsement  of  a  bill 
of  lading  gives  the  indorsee  an  irrevocable  right  to  receive 
the  goods,  where  it  is  intended  as  an  assignment  of  the  pro- 
perty in  the  goods,  yet  it  will  not  have  that  operation,  where 
It  is  intended  as  a  deposit  only,  by  a  person,  who  is  not  au- 
thorised to  make  such  depbait  (S). 

a  Pateimn  y.  Tub,  Str.  1 178.  per  Lee,    b  Daubignjr  v.  Duval,  5  T.  R.  604. 
C.  J.  Martiiii  ▼.  Colcty  1  M.  It  S.  140.    c  Nemon  t.  TbornUm,  6  East,  17. 
and  Sliipk|7  t.  Kymer,  1 M.  It  S.  484. 


decided*  that  it  was  not  merely  a  conditional  undertakiDg  and 
guarantee  from  the  penon  taking  it,  that  he  would  pay  if  some 
other  person  did  not,  .but  that  it  was  an  absolute  engagement  from 
kimf  and  made  him  liable  ill  the  first  instance;  and  the  same  doc- 
trine was  acquiesced  in*  and  acted  upon  in  Bize  v.  Dickason, 
1  T.  IL  285.  cited  in  Koster  v«  Eason,  2  M.  &  S«  112.  Hence, 
whet^  a  &ctor,  under  a  commission  M  credere^  sold  goods,  and 
took  accepted  bills  from  the  purchasers,  which  he  indorsed  to  a 
banker  at  the  place  of  sale*  and  having  received  the  banker's  bill 
(payable  to  the  ftbctor's  order)  on  a  house  in  London,  indorsed  and 
transmitted  it  to  his  principal,  who  got  it  accepted;  it  was  holden, 
that  on  the  failure  of  the  acceptor  and  drawer  of  this  bill,  the 
factor  was  answerable  for  the  amount.  Mackenzie  v.  Scott,  6  Bro, 
P.  C.  280,  Tomlin's  ed. 

(2)  Where  a  factor  pledges  the  ^oods  of  his  principal  as  his  own* 
the  pawnee  cannot  claim  to  retain  against  the  principal  for  the 
amount  of  the  factor's  general  lien  at  the  time  of  the  pledge. 
M.  Combie  v.  Davies,  7  East,  5. 

(3)  In  the  case  cited  (c),  as  an  authority  for  this  position,  the 
party  to  whom  the  factor  had  pledged  the  brirof  lading,  had  not 
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A  quantity  of  oats  having  been  consigned  by  a  merchant 
abroad,  to  be  sold  bv  I.  S.  who  was  a  merchant  as  well  as 
factor,  he  placed  them  in  the  bands  of  A.  a  oomfactor,  as  a 
security  for  advances  made  by  him;  but  the  oats  were  not 
to  be  sold,  without  the  consent  of  I.  S.:  they  remained  in  A's 
possession,  upon  these  terms,  for  nine  months,  when  they 
were  transferred  to  A.  by  a  sale  at  the  market  price.  No 
money  actually  passed,  nor  were  any  account  sales  rendered; 
but  the  amount  of  the  price  was  allowed  in  account  between 
I.  S.  and  A.  leaving  a  balance  in  favour  of  the  latter;  it  was 
holden',  that  this  was  in  substance  a  pledge  and  not  a  sale  by 
the  factor;  and  that  no  property  passed  to  A.,  although  the 
jury  had  found  it  to  be  a  honk  fide  transaction.  The  cir- 
cumstance ^  of  the  merchant  drawing  bills  upon  the  factor  to 
whom  the  goods  are  consigned,  against  the  consignment,  does 
not  raise  an  authority  in  the  factor  to  raise  money  to  meet  the 
bills  by  pledging  the  goods* 

Where  goods  are  permitted  to  remain  at  a  wharf  in  the 
name  of  a  broker,  who  is  accustomed  to  deal  in  the  article, 
and  the  broker  sells  them,  the  principal  will  be  bound  by 
such  sale,  although  he  did  not  expressly  authorize  the  broker 
toselJ^ 

A  factor  may  sell  on  credit',  although  not  particularly 
authorized  by  the  terms  of  his  commission  so  to  do  (4). 

d  Kuckdn  y.  WUmd,  4  B.  It  A.  443.  alio  Whitehead  v.  Tackctt,  15  Eaitt 

c  Fiddiiig  y,  Kymer,  3  B.  It  B.  (C.  P.)  400. 

039.  g  Per  WOles,  C.  J.  WiUct^  406.     Pw 

f  Pickering  v.  Bulk,  15  Eaat,  3S.    See  Ghambie,  J.  3  Boe.  It  Pul.  4S9. 


any  notioe  that  he  was  dealing  with  a  factor ;  the  indoTsement  by 
the  principal  was  a  eeneral  indoTBement :  but  it  was  observed,  by 
Lawrence,  J.,  that  me  letter  of  advice  which  bioueht  the  bill  of 
lading  might  have  been  inquired-for,  and  that  would  have  shewn, 
that  the  peison  who  pledged  the  bill  was  factor  only,  and  not  ven« 
dee  of  the  goods.- 

(4)  **  It  has  been  objected,  that  a  factor,  by  virtue  of  a  general 
authority,  cannot  sell  on  credit :  if  he  do  so,  it  is  at  his  own  risk, 
and  the  owner  is  not  obliged  to  accept  the  vendee  as  his  debtor; 
and  it  does  not  in  the  present  case  appear  that  he  had  any  special 
authority.  And  for  this  purpose  several  passages  were  cited  out  of 
the  civil  law  books  as  to  the  nature  of  a  factor.  To  this  I  shall 
answer,  that  the  nature  of  dealing  is  now  quite  altered,  of  which  the 
courts  of  law  must  take  notice ;  for  constant  and  daily  experience 
shews,  that  factors  do  sell  upon  credit  without  such  a  special  au- 
thority.   If  it  were  otherwise,  it  would  be  the  greatest  prejudice  to 
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Where  plaintiffs  conaigned  coods  to  their  factors,  who  not 
having  funds  to  pay  the  freight  and  duties,  agreed  with  the 
defendants  that  they  should  take  charge  of  the  consignoient, 

Eay  the  freight  and  duties,  and  sell  the  goods,  and  have  one 
alf  the  usual  commission  on  such  sale ;  and  defendants 
accordingly  paid  the  freight  and  duties,  and  received  the 
goods,  after  which  the  factors  became  bankrupt,  having  be- 
fore' informed  defendants  that  the  goods  were  the  plaintiff's ; 
but  defendants  notwithstanding  sold  the  goods:  held  that 
oh  trover  bv  the  plaintiffs,  the  defendants  had  not  a  right  to 
retain  for  the  freight  and  duties  after  deducting  the  balance 
due  from  the  factors  to  the  plaintiffs  at  the  time  of  the  bank- 
ruptcy *. 

■  Where  C.  consigned  goods  to  M,,  their  broker,  upon  a  del 
credere  commission,  for  sale,  and  drew  bills  on  him  in  ad- 
vance, which  M,  accepted  but  never  paid,  and  afterwards, 
without  the  knowledge  of  C,  placed  the  goods  with  H.  ano- 
ther broker,  upon  a  del  credere  commission,  and  upon  an 
agreement  to  divide  the  commission  with  him,  and  obtained 
his  acceptances  for  the  amount,  and  H.  sold  the  goods  and 
afterwards  became  bankrupt,  and  his  assignees  received  the 
proceeds  of  those  sales,  and  the  acceptances  of  H.  were 
proved  under  his  commission,  and  a  dividend  received  upon 
them :  held  that  the  assignees  of  H.  were  liable  to  the  assig-  • 
nee  of  C.  who  had  also  become  bankrupt,  for  the  amount  of 
the  proceeds,  in  an  action  for  money  had  and  received  ^ 

Factors  may  be  bankrupts  ^ 

By  Stat.  31  Geo.  2.  c.  40.  s.  11.  Factors,  employed  to  buy 
or  sell  cattle  by  commission,  are  prohibited  from  buying 
either  directly  or  indirectly,  on  their  own  account,  {except 
for  the  necessary  use  of  their  families)  live  cattle,  sheep,  or 
swine,  in  London,  or  within  the  bills  of  mortality,  or  at  any 

h  Solly  y.  Rathbone,  2  M.  &  S.  298.         k  Stat.  6  G.  2.  c.  30.  s.  39. 
i  Cockran  v.Irlam,  2M.&S.301. 


trade;  and  we  ought  always,  and  as  much  as  we  can,  and  as  far  as 
18  consistent  with  the  rules  of  law»  to  do  every  thin^  for  promotipg 
the  trade  and  oommerce  of  the  nation."  Per  Willes,  C.  J.  deli-, 
vering  the  opinion  of  the  court  in  Scott  v.  Sunnan,  Willes,  406,  7. 
N.  ««  An  agent  employed  generally,  to  do  any  act,  is  authorized  to 
do  it  only  in  the  usual  way  of  business.  Hence,  as  stock  is  sold 
usually  for  ready  money  only,  a  broker,  employed  to  sell  stock  can- 
not sell  it  upon  credit,  without  a  special  authority,  although  acting 
bonSl  fide,  and  with  a  view  to  the  benefit  of  his  principal.  *  Lord 
Ellenborough,  C.  J.    WUtshirc  v.  Sims,  1  Camp.  N.  P.  C.  258; 
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place  whtkt  the  cattle  are  oo  the  road  to  Loi^Iod  for  sale ; 
and ,  by  the  same  clause,  such  factors  are  prohibited  from 
aellingy  either  by  themselves  or  their  agents,  such  cattle,  &c. 
in  Lcmdon,  or  within  the  bills  of  mortality.  Penalty,  double 
the  value  of  the  cattle  sold  ;  to  be  recovered  by  application 
to  J.  P.,  one  moiety  to  prosecutor,  and  the  other  to  the  poor 
of  the  parish  where  the  offence  was  committed. 

When  goods  are  consigned  to  joint  factors^  they  are  in 
the  nature  of  co-obligors,  and  are  answerable  for  one  another, 
for  the  whole. 

According  to  the  genejal  rule  of  law,  a  sale  by  a  factor 
creates  a  contract  between  the  owner  and  buyer* ;  and  this 
rule  holds  even  in  cases  where  the  &ctor  acts  upon  a  del 
credere  commission.  Hence,  if  a  fiEu:tor  sells  goods,  and  the 
owner  gives  notice  to  the  buyer  to  pay  the  price  to  him  and 
not  to  the  foctor,  the  buyer  will  not  be  justified  in  after- 
Wards  paying  the  factor ;  and  the  owner  will  be  entitled  to 
recover  the  price  in  an  action  against  the  buyer,  unless  the 
fiu:tor  has  a  lien  on  such  price  \ 

If  goods  are  bought  by  a  broker  ^  who  does  not  mention 
the  name  of  his  principal  until  he  (the  broker)  has  become 
insolvent,  the  principal  cannot  set  off  the  price  of  the  g^oods 
against  a  debt  due  to  him  from  the  broker,  but  is  still  liable 
to  the  vendor. 

But  where  a  factor  acting  under  a  del  credere comminsion^, 
sells  goods  as  his  own,  and  the  buyer  does  not  know  of  any 

{rincipal,  the  buyer  may,  in  an  action  brought  against 
im  by  the  principal,  set  off  a  debt  due  to  him  irom  the 
factor  (5).    It  is  to  be  observed,  however,  that  there  is  a 

1  Godiiej  T.  Saanden,  3  Wils.  114.  n  See  DriDkwater  v.  Goodwin,  Cowp« 

m  Per  Im,  C.  J.  in  Sciinuhire  v.  Alder-        251 . 

too,  London  Sittingt,Str.  1 182.  where  o  Waring  ▼.  Favenck,  1  Camp.  N.  P.  C. 
the  jury,  ho^eTer,  found  a  verdict        65- 

a^ii^t  the  opinion  of  the  judge.-—  p  Geoige  t.  Clagyt,  7  T.  R.  359.  Sea 
Sc«  alao  ezp.  Munay,  Co. B.L.  870.  Morris  t.  Cleasby,  1  M.  & S.  670.and 
5th  cd.  Blackburn  t.  Scholea,  2  Camp.  343. 


[5)  Where  a  fector  to  a  person  beyond  tea  buys  or  sells  goods 
for  the  principal  iii  bis  own  name,  an  action  will  lie  against  him  or 
for  him,  in  his  own  name ;  for  the  credit  will  be  presumed  to  be 
given  to  bim  in  the  first  case,  and  in  the  last  the  promise  will  be 
presumed  to  be  made  to  him,  and  the  rather  so,  as  it  is  ao  much 
ibr  the  benefit  of  trade.  Gonzales  v.  Sladen,  T.  I  Ann.  London 
Sittings,  Salk.  MSS.  Bull.  N.  P.  130.  <<  Where  the  principal 
residei  abroad,  be  is  presumed  to  be  igporant  of  the  circumstances 
of  theparty  with  whom  his- fiustordms^  and.tfaere&re  the  whole 
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distinction  between  a  factor  and  a  broker.  A  factor  is  a 
person  to  whom  goods  are  consigned  for  sale  by  a  merchant 
residing  abroad  or  at  a  distance  from  the  place  of  sale,  and 
he  usually  sells  in  his  own  name,  without  disclosing  that  of 
his  principal;  the  merchant,  therefore,  with  full  knowledge 
of  these  circumstances,  trusts  him  with  the  actual  posses- 
sion of  the  goods,  and  gives  him  authority  to  sell  in  his  own 
unvne.  But  the  broker  is  in  a  different  situation,  he  is  not 
trusted  with  the  possession  of  the  goods,  and  he  ought  not 
to  sell  in  his  own  name.  The  principal  who  trusts  a  broker 
has  a  right  to  expect  that  he  will  not  sell  in  his  oWn  name. 
Hence  where  an  action  was  brought  by  a  merchant  to  reco- 
ver the  price  of  his  own  goods,  and  the  demand  was  resisted 
on  the  ground  that  the  defendants,  who  were  buyers  bf  the 
goods,  did  not  purchase  them  of  the  plaintiffs,  but  of  Coleff 
and  Co.  and  that  they  had  a  counter  demand  against  Coles 
and  Co.  which  they  were  entitled  to  set  otf  against  the  price 
of  the  goods ;  it  was  holden  "^  that  the  defendants  had  not 
any  right  of  set-off;  for  the  plaintiffs  had  not  enabled  Coles 
and  Co.  to  appear  as  proprietors  of  the  goods ;  and  although 
Coles  and  Co.  had  not  disclosed  the  name  of  their  principal, 
and  were  merchants  as  well  as  brokers,  yet  in  this  case  they 
had  delivered  to  the  plaintiffs  a  sold  note,  in  the  proper 
form,  supposing  them  to  have  sold  in  their  character  of 
brokers,  and  they  had  delivered  to  the  defendants  a  bought 
note,  and  they  had  not  taken  any  counter  note  from  the  de- 
fendants ;  there  was  enough,  therefore,  to  have  raised  a  strong 
presumption  in  the  minds  of  the  defendants  tliat  the  sale  was 
in  the  character  of  brokers.  Coles  and  Co.  did  not  say  they 
sold  the  goods  as  their  own ;  the  defendants  did  not  ask  any 
questions ;  and  further  it  appeared  that  the  delivery  order 
had  been  signed  by  the  plaintiffs. 

The  law  has  been  settled  by  a  variety  of  cases,  that  an 
unknown  principal,  when  discovered,  is  liable  on  the  con- 
tracts, which  his  agent  makes  for  him ;  but  this  rule  must 
be  taken  with  some  qualification;  for  a  party  may  preclude 
himself  from  recovering  over  against  the  principal,  by  know- 
ingly making  the  agent  bis  debtor'. 

q  Barings  v.  Corrie,  2  B.  &  A.  137.  r  Per  Ld.  Ellenborougfa  in  Pkbtenon  ▼• 

Gandaiequi,  16  £ut^  68. 


credit  is  considered  as  subsisting  between  the  contracting  parties.'* 
Per  Chambre,  J.  in  Houghton  v.  Matthews,  3  Bos.  and  Pul.  490. 
**  There  may  be  a  particular  course  of  dealing  with  respect  to  trade 
in  favour  of  a  foreign  principal,  that  he  shall  not  be  liable  in  cases 
where  a  home  principal  would  be  liable.'*  *  Per  Bayley,  J.  15 
East,  69. 
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Goods  sold  by  a  broker  for  a  principal  not  named,  upon 
the  term,  as  specified  in  the  usual  bought  and  sold  notes, 
(delivered  over  to  the  respective  parties  by  the  broker)  of 
'*  payment  in  one  months  money^*  may  be  paid  for  by  the 
buyer  to  the  broker  within  the  month,  ana  that  payment 
may  be  made  by  a  bill  of  exchange  accepted  by  the  buyer 
and  discounted  oy  him  within  the  month,  although  such  bill 
had  a  longer  time  to  run  before  it  became  due'. 

Lien. — By  the  general  usage  of  trade,  where  there  is  a 
course  of  dfealings  ^ud  general  account  between  the  mer- 
chant and  factor,  and  a  l^lance  is  due  to  the  factor,  he  has 
a  lieDi(6),  on  all  goods  in  his  hands  for  such  balance  of  the 
general  account,  without  regard  to  the  time  when,  or  on  what 
account  he  received  the  goods'  (7). 

With  respect  to  this  general  lien,  it  is  to  be  observed. 

First,  That  it  will  not  attach  until  the  goods  come  into 
the  possession  of  the  factor*^. 

Secondly,  The  lien  exists  during  auch  time  only  as  the 
factor  has  possession  of  the  goods;  for  if  he  should  part 
Tp'ith  the  possession  after  the  lien  haa  attached,  the  lien  is 
gone** 

It  is  to  be  observed,  however,  that  where  a  factor  is  in 
advance  for  goods  by  actual  payment,  or  where  he  sells  under 
a  del  credere  commission,  whereby  he  becomes  responsible 

•  Fayenc  v.  BenDett,  1 1  East,  36.  u  Kinloch  y.  Craig,  3  T.  R.  119. 783. 

t  Kniger  V.  Wilcox,  Ambl.'  252.    Gar-  k  See  Sweet  v.  Pym,  1  East,  4.  and 

diner  v.  Coteman,  cited  1  Bur.  494.        Buller,  J.  in  Lickbarrow  v.  Mason, 

k.  per  Bailer,  J.  6  East,  28.  n.  S.  P.  6  East,  27.  n. 
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(6)  ^*  There  are  two  species  of  liens  known  to  the  law»  namely, 
particular  liens  and  general  Hens.  Particular  liens  are,  where  per- 
sons claim  a  right  to  retain  goods  in  respect  of  labour,  or  money 
expended  on  such  goods  ;  and  those  liens  are  favoured  in  law. 
General  liens  are  claimed  in  respect  of  a  general  balance  of  ac- 
count ;  and  those  are  founded  in  custom  only,  and  are  therefore  to 
be  taken  strictly.'*    Per  Heath,  J.  3  Bos.  &  Pul.  494. 

(7)  **  That  a  factor  has  a  lien  for  his  general  balance  is  a  point  too 
well  established  to  he  disputed.  The  general  principle  upon  which 
such  Hen  has  been  allowed,  seems  to  be  for  the  convenience  of  trade, 
and  with  a  view  to  encourage  factors  to  advance  money  upon  goods 
in  their  possession,  or  whicn  must  come  to  their  hands  as  factors." 
Per  Chambre,  J.  in  Houghton  v.  Matthews,  1  Bos.  &  Pul.  488,  9. 
N.  This  Hen  is  an  insurable  interest.  Park's  Ins.  11.  Bankruptcy 
does  not  destroy  it.  Per  Bayley,  J.  and  Best,  J.  in  Hudson  v.  Gran- 
ger, B.  R.  Oct.  24th,  1821.  post.  808. 


808  .  FACTOR. 

for  the  price,  he  has  a  lien  on  the  price,  although  he  should 
have  parted  with  the  possession  of  the  goods  ^ 

And  this  rule  holds,  although  money  should  have  been 
advanced  by  the  factor,  at  the  time  when  he  knew  that  the 
principal  was  in  insolvent  circumstances*. 

The  owner  of  goods  being  indebted  to  a  factor  in  an 
amount  exceeding  their  value,  consigned  them  to  him  for 
sale :  the  factor  being  also  ^milarly  indebted  to  J.  S*  sold  the 
gobds  to  him.  The  factor  afterwards  became  bankrupt;  and 
on  a  settlement  of  accounts  between  J.  S.  and  the  assignees, 
J.  S.  allowed  credit  to  them  for  the  price  of  the  goods,  and 
he  then  proved  the  residue  of  the  claim  against  the  estate : 
it  was  holden*,  that  as  the  ikctor  had  a  lien  on  the  whole  price 
of  the  goods,  such  settlement  of  accounts  between  the  vendee 
and  the  assignees  afforded  a  good  answer  to  an  action  against 
the  vendee  for  the  price  of  the  goods,  brought  either  by  or  on 
the  account  of  the  original  owner. 

But  where  a  factor  has  not  any  special  clainvon  the  goods, 
and  he  has  disposed  of  them,  whereby  he  has  lost  the  ad- 
vantage arising  from  possession,  the  debt  is  to  be  considered 
as  the  debt  of  the  principal,  and  the  factor  has  no  lien  on  the 
price. 

The  plaintiff  who  was  resident'  in  Ireland,  employed  two 
persons,  as  hi^  f&ctors  in  London,  to  sell  goods  for  him, 
which  he  had  sent  to  them  \  The  factors  sold  these  goods 
to  J.  S.  for  a  certain  sum ;  the  plaintiff  not  knowing  to 
whom  they  were  sold,  and  J.  S.  not  knowing  that  they  be- 
longed to  the  plaintiff,  the  goods  having  been  delivered  to 
him  as  the  goods  of  the  factors.  The  factors,  before  pay- 
ment, b^ame  bankrupts,  and  their  debts  were  assigned  by 
the  commissioners  to  the  defendant,  who  afterwards  re- 
ceived from  J.  S.  the  money  for  the  goods.  The  plaintiff 
having  brought  an  acti<Hi  against  the  defendant  for  money 
had  and  received,  the  case  was  reserved  by  Holt,  C.  J.  for 
the  opinion  of  the  Court  of  King's  Bench,  who  gave  judg- 
ment, after  argument,  for  the  plaintiff.  This  case  was  after- 
wards cited  before  Parker,  C.  J.  at  the  London  Sittings, 
and  allowed  to  be  law ;  because,  although  it  was  agreed,  that 
payment  by  J.  S.  to  the  factors,  with  whom  th.e  contract  waa 
made,  would  have  discharged  J.  S.  as  against  the  princi- 

j  See  Drinkwater  t.  Goodwin,  Cowp.    b  Gunatt  T.CttUoiD,  T.  9Aim.  B.R. 

251.    Hudson  y.  Gnnflrer,  6  B.  &  A.       stated  by  WiUes,  C  J.  deliverinsr  tbo 

27.  opinion  of  the  couzt  in  Scott  ▼.Snv- 

I  Fozcroft  T.  DcTonsbir^  2  Burr.  931.         man,  WiUes,  405  -y  rqfmrted  also  in 

a  HadsonT.Gianger,5B.ltA.27.  BuU.N.P.42.ed.  6tb,  by  the  name 

^GarmttT.  CuUum. 
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fm}f  yet  the  debt  was  not  in  taw  due  to  the  factors ;  but  to 
the  person  tbhose  goods  they  were ;  and'  tfaerdfore  it^as  not 
assigned  to  the  defendant  by  a  general  assignment  of  their 
debtSy  but  remained  due'4o  the  plaintifi*  as  before;  and 
having  been  paid  to  the  defendant,  who  bad  not  any  right 
to  have  it,  it  must  be  considered  in  law  as  paid  for  the  use  of 
him  to  whom  it  was  due;  and,  consequently,  an  action  might 
be  maintained  by  him  as  for  money  bad  and  received  to 
his  use* 

The  plaintiffs,  who  were  partners,  resident  beyond  sea, 
consigned  a  quantity  of  tar  to  R«  S.,  the  bankrupt,  brother 
of  one  of  the  plaintiffs,  as  their  factor ^  There  had  been- 
mutual  dealings  between  the  two  brothers,  the  accounts  of 
which  were  then  unsettled.  .The  ship  and  goods  arrived  in 
the  Thames,  from  Carolina*  The  factor,  having  received 
the  bill  of  lading,  sold  the  tar  to  J.  S.,  upon  an  agreement 
that  it  should  be  paid  for  in  promissory  notes,  payable  four 
months  after,  the  delivery  of  the  goods.  A  few  days  after 
the  sale^  the  vendee  gave  the  factor,  in  part  payment,  two 
promissory  notes.  Soon  afterwards  the  factor  committed  an 
act  of  bankruptcy,  and  the  defendants  were  chosen  assignee 
under  the  commission*  Th^'  bankrupt  delivered  up  the  two 
notes  to  the  assignees,  and  they  received  the  mpnev  due 
upon  them.  They  likewise  confirmed  the  sale,  and  set- 
tled the  account  with  the  vendee,  and  received  the  balance. 
An  action  for  money  had  and  received  having  been  brought 
by  the  plain tiflB  against  the  assignees,  for  the  recovery  of 
the  money  received  on  the  notes,  and  the  inoney  received 
on  the  settlement  of  the  account,  it  was  bolden,  that  the 

Jdaintiffs  were  entitled  tq  recover  both  sums  ;■  Willes,  C.  J. 
who  delivered,  the  opinion  of  the  court)  observing,  as. to 
the  first, '  that  the  notes, .  haying  been  in  the  hands  of  the 
bankrupt  at,  the  time  of  bis  bankrupt<y»  were  capsble  of 
being  distinguished  from  the  rest  of ,  the  bankrupt  s  estate^ 
and  therefore  could  not  be  applied  to.  the  bankrupt's  deb^s 
consequently  the  plaintiffs  were  entitled  to  recover  the 
value  of  those  notes  which  bad  been  received  by  the  de- 
fendants ;  in  like  manner  as  if  the  gbods  had  remained  in 
specie,  unsold  in  the  bankrupt's  hands  at  the  time  of  the 
bankruptcy,  the  plaintiffs  mignt  have  recovered  them  in  aq 
action  of  trover.  As  to  the  second  sum, 'the  general  rule 
was,  that  if  a  person  received  money,  which  ought  to  be 
paid  to  another,  an  action  would  lie  as  for  money  had  and 

^  ^cott  and  another  t.  Surman    and       rough,  dcliTeringf  judgment  in  Tayloc 
oUictt,  astigneet  of  R.  8.  a  bankrupt,        v.  Plumer,  3  M.  ATS.  575. 
WiUef ,  400.  dted  by  Lord  BUenbo- 


'♦ 


810  FACTOR. 

received ;  that  the  assignees  having  received  the  money, 
which  belonged  to  the  plaintiffs,  they  ought  to  have  paid  it 
to  the  plaintiffs,  and  not  having  done  so,  this  action'would 
lie  against  them  foe  so  much  money  had  and  received  to  the 
use  of  the  plaintiffs. 

Thirdly,  A  factbr  has  not  a  lien  in  respect  of  debts  which 
have  accrued  previously  to  the  time  at  which  his  character 
of  factor  commenced. 

A.,  factor,  sold  the  goods  of  B.,  in  his  own  name',  to  C: 
C,  without  paying  for  these  goods  sent  another  parcel  of 
^oods  to  A.,  to  sell  for  him,  not  having  employed  A.  as  a 
nictor  before.  C.  became  bankrupt,  and  his  assignees  claimed 
the  goods  sent  by  C*  to  A.,  which  still  remained  unsold,  ten- 
dering the  charges  upon  those  goods.  A.  refused  to  deliver 
them,  claiming  a  lien  upon  them  for  the  price  of  the  for- 
mer goods  sold  by  him  to  C,  the  balance  between  A.  and 
B.»  being  in  favour  of  A*  An  action  of  trover  having  been 
brought  by  the  assignees,  against  A.,  for  the  value  of  the 
goods  sent  by  C,  it  was  holden,  that  they  were  entitled  to 
recover. 

Liability  of  PrincipaL-^The  maxim,  that  the  principal  is 
milly  responsible  for  the  acts  of  his  agent,  universally  pre- 
vails both  in  courts  of  law  and  equity*. 

Upon  this  principle  it  was  holden,  by  Holt,  C.  J.,  that 
a  merchant  was  answerable  for  the  deceit  of  his  factor 
who  had  sold  some  silk  to  the  plaintiff,  as  silk  of  a  su- 
perior quality,  knowing  it  to  be  silk  of  an  inferior  quali- 

tyMs). 

Etidence.^^lt  is  a  general  rule  of  evidence,  that  where  a 
witness  has  a  direct  interest  in  the  event  of  a  cause,  his  tes- 
timony cannot  be  received.  But,  from  necessity,  an  excep- 
tion has  been  introduced  in  the  case  of  factors  and  brokers, 
because,  from  the  nature  of  the  transactions  in  which  they 
•re  engaged,  the  contracts  they  make  for  other  persons  can- 
not be  proved  without  them.    Hence,  it  has  been  holden  ', 

4  Hongfaton  y.  Matthewi,  per  Heatii,  f  Hem  v.  NicholB,  Salk.  889w  Per  Holt, 
Rooke,  and  Chambre,  Jk  Alvanley,       C.  J.  at  Niti  Prius. 

C.  J.  dissentieQte,  3  Bos.  &  Pul.  486.  g  Dixon  ▼.  Cooper,  3  Will.  40. 

e  4  T.  R.  66.  per  Kenyon,  C.  J. 


(8)  But  see  9  H.  6.  53.  b.  cited  in  Bro.  Abr.  Actions  sur  le  case, 
pi.  8.  where  it  was  said  by  the  court,  if  my  servant  sell  false  stuff, 
an  action  on  the  case  does  not  lie  against  ne,  unless  he  sold  it 
through  my  covin  or  by  my  command. 
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that  a  factor  is  a  good  witness  to  piove  tbt  oontract  of  sale, 
in  an  action  by  the  principal,  for  the  price  of  the  gOQi»  sold. 
And,  in  a  later  case^  it  was  determined,  that  there  was  not 
any  difference,  in  [)oint  of  interest,  between  a  person  who 
sells  upon  commission,  and  one  who  is  Co  haire  a  share  of 
the  profit ;  andy  consequently,  that  a  peifpn  who  wSs  em- 
ployed to  sell  goods,  and  was  to  receive  for  bis  trouble  what- 
ever money  he  could  procure  for  them  beyond  a  stated  sum, 
waa  a  competent  witness  to  prove  the  contract  between  the 
seller  and  buyer  (9). 

h  BttQamia  t.  Porteui,  S  H.  Bl.  590.  per  Heath  and  Rooke^  Js. 


(9)  Byre,  C.  J.  differed  (torn  the  two  judges,  coDceiring  that 
*^  this  was  not  simply  a  contract  that  the  witness  made  for  another, 
bat  for  another  and  himself.  His  arofit  was  not  to  arise  from  the 
profit  of  the  princinal,  but  was  collateral  to  and  beyond  it.  He 
conld  not  wrong  tne  principal,  but  he  might  wrong  the  person 
with  whom  he  dealt,  by  screwing  him  up  beyond  the  real  value  of 
tbe  goods,  for  the  nke  of  his  own  profit,  and  therefore  he  had  a 
separate  interest  to  establish  a  particular  contract.**  The  C.  J« 
admitted,  however,  that,  if  the  principle  upon  which  the  two 
judges  relied,  riz.  that  there  was  not  any  difference  in  point  of  interest 
between  a  person  who  sold  upon  commision,  and  one  who  was  to 
have  a  share  of  the  profit,  couid  be  supported,  the  evidence  ought  to 
be  received. 


? 
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FISHERY. 

L  Of  the  Right,  of  Fishery  in  the  Sea^  and  in  the  Creeks 

and  Arms  thereof^  and  in  fresh  Rivers. 
11.  Of  the  different  Kinds  of  Fishery — Several  Fishery-^ 

Free  Fishery^^Common  of  Fishery. 


I.  Of  the  Right  of  Fishery  in  the  Sea^  and  in  the  Creeks  and 
Arms  thereof  and  in  fresh  Rivers. 

iHE  right  of  fishing  in  the  sea*,  and  the  creeks  and 
arms  thereof,  is  originally  lodged  in  the  crown»  in  like  maa- 
ner  as  the  right  of  fishing  in  a  private  or  inland  river  is  ori- 
ginally lodged  in  the  owner  thereof.  But  although  the  king 
is  the  owner,  and  as  a  consequent  of  his  property,  hath  the 
primary  right  of  fishing  in  the  sea,  or  creess  or  arms  thereof, 
yet  all  the  kinsfs  subjects  in  England  have  regularly  a  liberty 
of  fishing  in  the  sea,  and  the  creeks  and  arms  thereof,  as  a 
public  common  of  piscary,  aad  may  not,  without  injury  to 
their  right,  be  restrained  of  it,  unless  in  such  places,  creeks, 
or  navigable  rivers,  where  the  kin^,  or  some  particular  sub- 
ject, hath  gained  a  propriety  exclusive  of  that  common  'li- 
berty, either  by  the  king  s  charter  or  grant,  or  by  custom  and 
usage,  or  prescription."  It  appears  from  this  (mssage,  'that 
Lora  Hale  thought  an  exclusive  right  of  fishery  in  an  arm  of 
the  sea  might  belong  to  a  subject  ^  And  of  this  opinion  were 
the  Court  of  B.  R.  in  Carter  and  ahother  v.  Murcot  and  ano- 
ther, 4  Burr.  2162.  where  it  was  decided,  that  a  plea,  which 
prescribed  for  a  several  fishery  in  an  arm  of  the  sea,  was 
good ;  but  it  was  there  said,  that,  as  the  presumption  in  such 

ft  Ld.  Hale,.  De  jure  maris,  p.  1.  c.  4.  b  See  also  8  Ed.  4. 19,  a.  4  T.  R.  437. 

Hazgiave^s  Tract8,ryol.  1.  p.  11.   See  8.  P.  adroifted  by  KenyoD,  C  J.  and 

also  the  case  of  the  Royal  Fisheiy  of  Aahbuist,  J. 
the  Banne.  Dav.  R.  65. 
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cs&se  was  iti  favour  of  the  king  and  public,  it  was  encum- 
.  bent  on  the  plaintiff  to  prove  his  exclusive  right,  agreeably  to 
the  rule  laid  down  by  Lord  Hale,  in  1  Mod.  105.  that  if  any 
one  will  appropriate  a  privilege  to  bttnself,  the  proof  lies  on 
his  side.  In  Ward  v.  Creswell,  Willes  Rep.  965.  and  16  Vin. 
Abr.  354.  tit  Piscary  (B.)  S.  C.  the  court  beld,  that  all  the 
subjects  of  England,  <^  common  right,  might  fish,  in  the- sea, 
it  being  for  the  good  of  the  commonwealth,  and  for  the  sus- 
tenance of  the  people  of  the  realm,  and  that  therefore  a  pre* 
scription  for  it  as  appurtenant  to  a  particular  tpwnsbip  was 
voio,  and  as  absurd  as  a  prescription  would  be  for  travelling 
the  king's  highway,  or  for  the  use  of  the  air  as  appurtenant 
to  a  particular  estate. 

To  trespass  for  fishing  in  the  plaintiff's  fishery  %  defendant 
pleaded,  that  the  place  is  an  arm  of  the  sea,  in  which  every 
subject  has  a  right  to  fish ;  the  plaintiff  in  his  replication 
claimed  an  exclusive  right  by  prescriptioD,  traversing  the  ge- 
neral right  It  was  holden,  that  this  was  a  bad  and  imma- 
terial traverse,  and  might  be  passed  over  by  the  defi^anl^ 
woA  that  it  was  competent  to  him  to  traverse  the  prescriptive 
right  of  the  plaintiff  stated  in  the  replication. 

In  Bagottv.  Oir,  SBosw&PuL  472.  the  court  seem  to 
have  been  of  opinbn^  that  primd  facie  every  subject  has  a 
right  to  take  fish  found oathe  sea  shore  between  high  and  low 
water  mark,  but  that  such  general  right  might  be  restrained 
by  an  exclusive  right  in  an  individual. 

Fresh  rivers,  of  what  kind  soever,  of  common  right  belong 
to  the  owners  of  the  soil  adjacent^ ;  so  that  the  <mnen  of  the. 
one  side  have,  of  common  right,  the  propriety  of  the  soil^ 
and  consequently  the  right  of  fishing,  usque  Jilum  aqua,  and 
the  owners  of  the  other  side  the  right  of  soil  or  ownership, 
and  fishing  unto  the  filum  aqua  on  their  side.  And  if  a  man 
be  owner  of  the  land  on  both  sides,  in  common  presumption 
he  is  owner  of  tlie  whole  river,  and  hath  the  right  of  fishing 
according  to  the  extent  of  his  land  in  length.  But  special 
aisage  may  alter  that  commoa  presumption;  for  one  may 
liave  the  river,  and  others  the  soil  adjacent ;  or  one  may  j»ve 
the  river  and  soil  thereof,  and  another  the  free  or  several 
fishery  in  that  river. 


ichaidflon  t.  the  Mayor,  ftc.  of  Or-    d  Ld.  Hale,  De  Jure  Marii»  p,  1.  c,  1. 
»nl»2H.Bl.  183.  Hangrave's  Tracti,  toL  l.p.  5.  Da- 


c  Richardson 
fold 


viB^iR.67.a.b. 
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IL  Of  the  different  Kinds  of  Fishery'^Several  Fishery — Free 

Fishery — Common  of  Fishery. 

A  several  fishery  is  where  a  person  has  aa  exclusive 
right  of  fishery/  either  in  his  own  soil  or  in  the  soil  of 
another*  (I). 

He  who  has  a  several  fishery  is  not  necessarily  the  owner 
of  the  soil';  hu%  as  the  exclusive  right  of  fishing  is  an  inci- 
dent to  the  ownership  of  the  soil,  it  will  be  presumed*  until 
the  contrary  be  shewn,  that  such  right  residfes  in  the  owner 
of  the  soil.  Hence,  to  an  action  of  trespass  for  an  injury 
to  a  right  of  several  fishery,  it  is  a  good  plea  that  the  soil 
and  freehold  belong  to  defendant  *  (2)«  To  this,  however, 
the  plaintifi^  may  reply  title  to  the  several  fisheiy,  either  by 
prescription  or  grant,  thereby  rebutting  the  presumption  of 
the  right  of  several  fisheiy  l>eing  still  vested  in  the  owner  of 
the  soil. 

If  a  person  be  seized  of  a  river^,  and  by  deed  grant  a  se- 
veral  fishery  in  the  same,  and  makes  livery  of  seisin  secun- 
dum  formam  cartiB,  the  soil  does  not  pass ;  and  if  the  river 
become  diy,  the  grantor  may  take  the  benefit  of  the  soil,  for 
a  particular  right  only  passed  to  the  grantee. 

A  prescriptive  right  to  a  several  fishery  in  a  navigable 
river  may  pass  as  appurtenant  to  a  manor  ^      A  right  of 

e  Fltz.  Abr.  Baire,  pi.  27.  citet  M.  20.  PttftoD,  J.    18   H.  6.  30.   a.  Fil^ 

H.  6. 4.  Abr.  Baire,  pi.  SO.  S.  C. 

f  Haigrave's  Note»  Co.  Litt.  122.  a.  n.  hi  Inst  4  b. 

(7).  i  Ro^ren  v.  Alien,  1  Camp.  N.  P.  C. 

g  17   E.  4.  6.  b.   18  Ed.  4.  b.     Per  30&. 


(1)  *'  In  order  to  constitute  a  several  fishery,  it  is  reauisite  that 
the  pav^  claiming  it  should  so  far  have  the  ri^ht  of  isDing  inde- 
|)endentfy  of  all  others,  as  that  no  person  shoald  have  a  co-exten- 
sive ri^ht  with  him  in  the  object  cuumed.  But  a  partial  indejpen- 
dent  right  in  another,  or  a  limited  liberty,  does  not  derogate  irom 
the  right  of  the  general  owner."  Per  Lord  Mansfield,  C.  J.  deli- 
ver!]^ the  resolution  of  the  court,  Seymour  and  others  v.  Ld.  Cour- 
tenay  and  others,  5  Burr.  2814. 

(2)  See  also  10  H.  7.  24.  b.  28.  b.  a  case  very  clearly  reported ; 
but  it  is  said  there,  that  the  plea  is  not  eood,  unless  it  conclude 
with  praying,  whether  plaintiff  shall  have  his  aetum  without  shewing 
title.  Per  Brian,  J.  but  in  20.  H.  6.  4.  a.  Newton,  C.  J.,  C.  B4 
was  of  opinion,  that  the  plea  might  be  concluded  either  way. 
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fishery  is  divisible,  and  may  be  abandoned  as  to  part^  while 
another  part  is  preserved.  Hence,  an  exclusive  right  to 
dredge  for  oysters  may  subsist  as  appurtenant  to  a  manoj?, 
although  it  be  lawful  for  all  the  king's  subjects  to  catch 
floating  fish  therein. 

Trespass  for  breaking  and  enterin|;  his  close,  and  fishing  in 
separali  piscarid  sud,  and  for  takmg  pisces  suosK  After 
verdict,  exception  was  taken  to  the  declaration  in  arrest  of 
judgment,  because  it  is  said  pisces  suos.  Bjut  the  court  were 
of  opinion,  that  being, in  separali  piscarid^  it  might  well  be 
said  pisces  suoSy  because  they  could  not  be  taken  by  any  other 
person. 

In  Fontleroy  v.  Aylmer,  Ld.  Raym.  939.  where  the  decla- 
ration stated  that  defeuidant,  in  separali  sud  piscarid  piscatus 
fuit,  el  pisces  cepit,  after  verdict  for  plaintiff,  an  exception 
in  arrest  of  judgment,  directly  the  reverse  of  that  in  the  fore- 
going case,  was  taken,  viz.  that  the  declaration  had  omitted 
the  word  suos  ;  but  the  court  thought  the  objection  entitled 
to  very  little  weight ;  because  the  plaintiff  having  alleged^ 
that  it  was  his  fishery,  the  fish  there  should  be  intended 
prirnd  facie  to  be  his  fish. 

Issue  being  joined  upon  a  prescription  for  the  sole  and  ex- 
clusive right  of  fishing  over  four  places  in  a  navigable  river ', 
proof  of  the  right  of  fishing  over  three  of  the  four  places 
was  holden  not  to  support  the  right  claimed ;  although  it 
appeared  that  the  trespasses  cemplained  of  were  committed 
in  one  of  the  three  places  over  which  the  right  was  shewn  to 
exist 


Free  Fishery, 

It  is  to  be  lamented,  that  the  books  do  not  afford  materials 
for  an  accurate  description  of  a  free  fishery.  That  this  sub- 
ject is  involved  in  doubt  and  uncertainty,  will  appear  from 
the  following  passages,  extracted  from  the  writings  of  Mr. 
J  ustice  Blackstone  and  Mr.  Hargrave. 

Mr.  J.  Blackstone,  having  defined  common  of  fishery  to 
be  a  liberty  of  fishing  in  another  man's  water  ^,  states  a  free 
fishery  to  be  an  exclusive  right  of  fishing  in  a  public  river, 
and  adds,  "that  is  a  royal  franchise,  and  is  considered  as 
such  in  all  countries  where  the  feodal  polity  has  prevailed; 

k  Child  T.  OreenbiU,  Cro.  Car.  563.  Sir      1  B,ogen  v.  AUen,  1  Camp.  N.  P.C 
Wm.  Jones,  440.  S.C.  309. 

m  2  Bl.Com.  39, 40.  Ed- 12. 
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though  the  making  Buch  grants,  and  thereby  appropriating 
what  aeems  to  he  unnatural  to  restrain,  the  use  of  running 
wiiter,  was  prohrbited  for  the  future  by  King  John's  great 
charter ;  and  the  rivers  that  were  fenced  in  his  time  were 
directed  to  be  laid  open.  This  opening  was  extended  by 
the  second  and  thinl  cbtrters  of  Henry  III.  to  those  also 
which  were  fenced  under  Richard  L,  so  that  a  franchise  of 
free  fishery  ought  to  be  as. old  as  the  reign  of  Henry  IL 
This  differs  from  a  several  fishery,  becauselie  that  has  a  se^ 
veral  fishery  must  also^be  (or  at  least  derive  his  right  from) 
tbe  owner  of  the  soil,  which  in  a  free  fishery  is  not  requisita 
It  differs  from  a  common  of  piscary,  in  that  the  free  fishery 
is  an  exclusive  right ;  tbe  common  of  piscary  is  not  so ;  ^and 
therefore,  in  a  free  fishery,  a  person  has  a  property  in  the  fish 
before  they  are  caught;  in  a  common  oi  piscary,  not  until 
afterwards.  Some,  mdeed,  have  considered  a  free,  fishery, 
not  as  a  royal  franchise,  but  merely  as  a  private  grant  of  a 
liberty  to  fish  in  tbe  several  fishery  of  the  grantor.  But  the 
considering  such  right  as  originally  a  flower  of  the  preroga- 
tive, till  restrained  oy  Ma^a  Charta,  and  derived  oy  royal 
grant,  previously  to  the  reign  of  Richard  L,  to  such  as  now 
claim  it  by  prescription,  and  to  distinguish  it,  as  we  have 
done,  from  a  several  and  a  cotnmon  of  fishery,  may  remove 
some  difficulties,  in  respect  to  thi^  matter,  with  which  our 
books  are  embarrassed.*' 

On  this  passage  Mn  Hargiave  made  the  following  re- 
mark": "  Both  parts  of  this  description  of  a  free  fishery 
seem  disputable.  With  regard  to  the  first  part,  although 
for  the  sake  of  distinction  it>  might  be  more  convenient  to 
appropriate  free  fishery  to  the  franchise  of  fishing  in  public 
rivers  by  derivation  from  the  crown ;  and  although  in  other 
countries  it  may  be  so  considered,  yet,  from  the  language  of 
om  booksj  it  seecns  as  if>  m  our  law,,  pnurtaoe  bad  extended 
thia  kind  of  fishery  to  .ail  streams^  whether  privaAe  or  pub- 
iic:.  neither  the  register  .per  other  book  professing  any 
diScrimiQation.'/  Reg.  65wft.  F<  N.  B.  8&  0«  Fitsu  Abr. 
Ass.  422.  17  E.  4.  6.'  b.  7;  a.  7  H.  7.  la  b.  :  With  reroect 
to  the  Sd  part»  it  is  true,  that  in  Smith  k.  Kempe,  2  balk. 
6S7«  Carth.  285.  S«  C.  the  court  held  free  fishery  to  im- 
port an  exclusive  right  equally  with  several  fishery,  chiefly 
relying  on  the  writ  in  the  Register  95.  b.  and  the  46  E.  3. 
ll«a.  But  then  this  was  only  tbe  opinion  of  two  judges^ 
against  one',   who  strenuously    insisted,    that  the  word 

D,  Haigrave*s  Co.  Litt.  122.  a.  n.  7.  p  Eyre,  J. 

o  Holt,  C.J.Dolbeii>  J. 
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libera,  ex  vi  termini,  implied  common,  and  that  many  judg- 
ments and  precedents  were  Tomided  on  Lord  Coke's  so  con* 
struiug  it  That  the  dissenting  judge  was  not  wholly  un* 
warranted  in  the  latter  part  of  his  assertion^  appears  from 
twO'determinations  a  little  before  the  case  in  question,  viz. 
Upton  v*'Dawkin8,  3  Mod.  97,  where  judgimat  was  ar- 
rested in  trespass  for  breaking  and  'entering  a  free  fishery ; 
because  the  declaration  alleged  the  fish  taken  to  be  the  fish 
of  the  plaintiff;  and  Peake  v.  Tucker,  cited  in  Auirgio, 
Carth.  286.  where  judgment  was  arrested  on  the  same 
ground." 

After-  the  preceding  remarks  were^  published,  Mr»  J. 
Blackstone,  with  that  candour  iand  libierality,  which  are  the 
inseparable  compatiions  of  true  learnings  added  the  follow- 
ing observation,  in  a  subsequent^dition-  of  his  Comqientarfea: 
**  It  must  be  acknowledged,  that  the  rights  and  dikiaeliona 
of  the  three  species  of  fishery  are^  very  much  confounded 
in  our  law  booKs;  and  that  there  are  not  wanting  respect- 
able authorities  (see  them  well  digested  in  Hargrave's 
notes  on  Co.  Litt  1 2^  (23) J  which  maintain  that  a  several 
fishery  may  exist  distinct  from  the  property  of  the  soil,  and 
that  a  free  fishery  implies  no  exclusive  right,  but  is  synoni* 
mous  with  common  of  piscary.*' 

Whatever  be  the  nature  of  free  fishery,  whether  it  be,  as 
Mr.  J.  Blackstone  supposes,  an  exclusive  right,  or  as  Mr. 
Hargrave  seems  to  think,  only  the  same  with  common  of 
fishery ;  since  the  case  of  Smith  v.  Kempe,  before  mentioned,, 
it  is  too  late  now  to  contend,  that  an  action  of  trespass  vi  et 
armis  will  not  lie  for  an  injury  to  it  (3).  But  it  may  admit 
of  a  question,  whether  the  declaration  ought  to  state  the  fish 
taken  to  be  the  fish  of  the  plaintiff.  It  seems,  that  such  al- 
l^ation  ought  not  to  be  made. 

If  an  issue  taken  on  a  prescription  by  defendant  goes  to 
the  whole  trespass,  such  issue  being  found  for  the  defend- 
ant, the  plaintiff  will  not  be  entitled  to  costs,  although  a 
verdict  be  found  for  him  on  the  general  issued. 

q  ^Tian  t.  Blake,  11  Bast,  2S3. 


(3)  It  should  be  remarked,  however,  that  the  declaration  in  Smith' 
V.  Kempe,  was  for  breaking  and  entering  the  close  of  the  plaintiff;; 
and  fishing  in  the  free  fishery  of  the  plaintiff  in  the  said  close.  See 
Cartbew^s  Rep.  p.  285. 


SMI 


FISHERY. 


Common  of  Fiihery. 

A  common  of  fishery  is  a  right  of  fishing  in  common  with 
other  persons  in  a  stream  or  river,  the  soil  whereof  belongs  to 
a  thira  person.  This  does  not  differ  in  any  respect  from  any 
other  right  of  cpmmon  %  and  trespass  will  not  lie  for  an  injunr 
to  it  A  person  having  common  of  fishery  in  another^s  ian<I» 
cannot  cut*  the  grass  growing  on  the  bank. 

Under  ancient  deeds  recc^nisin^  a  right  in  the  owner  of 
an  estate  to  have  a  weir  across  a  nver  for  takine  fishS  if  it 
appear  that  such  weir  was  heretofore  made  of  brushwood, 
through  which  the  fish  might  escape  into  the  upper  part  of 
the  river,  he  cannot  convert  it  into  a  stone  weir,  wnereby  the 
possibility  of  escape  is  debarred^  except  in  times  of  extraor- 
dinary flood. 


r  8«lk.637. 

8  13H.8.p.  16.  b. 


t  Weld  Y. Honby,  7EMt,  196. 
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FRAUDS,  STATUTE  OF. 

r 

Stat.  99  Car.  2.  e.  3.  entitled.  An  Act  for  Prevention  of  Frauds 

and  Perjuries. 

I.  Introduction*      The  first,  second,   and   third  Sections, 

relating  to  parol  Demises,  Assignments,  and   Sur^ 

renders. 
II.  The  fourth  and  seventeenth  Sections,  relating  to  Agree' 

ments. 
in.  The  fifth  and  sixth  Sections,  relating  to  the  Execution 

and  Revocation  of  Wills* 


I.  Introduction^  The  first,  second,  and  third  Sections,  re* 
lating  to  parol  Demises,  Assignments,  and  Sur^ 
renders. 

Intro DUCTION.-^Thin  statute,  the  wise  proviaions  of 
nrhich  have  been  so  often  and  ao  justly  commended  (1),  ia 
supposed  to  have  been  the  joint  production  of  Sir  Matthew 
Hale»  Sir  F«  North,  and  Sir  Leoline  Jenkins,  an  eminent 
civilian*.    Sir  M.  Hale,  however,  died  a  few  months  before 

ft  See  GUb.  £q.  R.  171.  and  Ld.  Keeper  Guil(Ubid*t  life,  p.  109. ' 


(1)  Lord  Nottingham  used  to  say  of  this  statute,  that  every  line 
of  it  was  worth  a  subsidy.  Ld.  Keeper  Guildford's  Life  by  R. 
North,  p.  109.  See  also  Chaplin  v.  luDgera,  1  East,  194,  where 
Lord  Kenyon,  C.  J.  said,  "  It  is  of  great  consequence  to  preserve 
nnifflpaired  the  several  provisions  of  the  statute  of  frauds,  which  is 
cmoflhemissstlaw^inouTStahtte  hoohj** 

Vol.  n.  K 
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the  act  passed  into  a  law  (9) ;  and  this  circumstance  may 
possibly  account  for  the  inaccuracies*  which  have  been  dis- 
covered in  the  composition  ^  To  detail  all  the  clauses  of 
this  statute,  and  to  notice  the  construction  which  they  have 
received  in  a  variety  of  decisions,  would  far  exceed  the  li- 
mits prescribed  to  this  abridgment :  it  would,  indeed,  be  in 
a  great  measure  superfluous,  since  this  arduous  task  has 
been  already,  in  part,  performed  by  a  learned  gentlemao, 
who  has  signified  an  intention  to  complete  his  valuable 
treatise  (3).  The  object  of  the  present  chapter  will  be 
merely  to  select  such  of  tlie  provisions  of  the  statute  of 
frauds  as  fall  within  the  scope  ot  this  work,  and  to  subjoin, 
in  a  regular  series,  the  cases  which  have  arisen,  and  the  deci- 
sions thereon. 

Ut  Secliof}.— -By  this  statute, /or  pretention  of  many  frau^ 
duUnl  practices,  which  are  commonly  endeatoured  to  be  upheld 
by  perjury  and  subordination  of  perjury^  it  is  enacted,  that, 
**  All  leases,  estates,  interests  of  freehold,  or  terms  of  years, 
*'  or  any  uncertain  interest  of,  in,  to,  or  oat  of  any  mes- 
*'  suages,  manors,  lands,  tenements,  or  hereditaments,  made 
**  or  created  by  livery  and  seisin  only,  or  by  parol,  and  not 
'*  put  in  Writing,  and  signed  by  tne  parties  so  making  or 
"  creating  the  same,  or  their  agents  thereunto  lawfully  au- 
*'  thorized  by  writing,  shall  have  the  force  and  effect  of  leases 
**  or  estates  at  will  only." 

9d  Section. — **  Except  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent 
reserved  to  the  landlord,  during  such  term,  shall  amount 
unto  two-third  parti,  at  the  least,  of  the  full  improved 
value  of  the  thing  demised." 

Collecting  the  meaning  of  the  first  section  S  by  aid  derived 

b  See  Doug.  244.  n.  c  P^  SllenbofOi^  C.J,  in  Cfotbj  t. 

WacTswortb,  6  £Aft,  002. 

I 

(2)  Sir  M.  Hale  died  (m  the  25th  of  December,  1676.  The  par- 
liament toet  on  the  15th  Fehrtiary  followitig,  and  this  statute  re- 
ceived the  royal  assent  on  the  16th  April,  1^7.  From  the  circum- 
stance of  this  statute  not  having  passed  until  after  the  death  of  Sir 
{d.  ^ale.  Loud  Mansfield  inferred,  that  it  could  not  have  been 
drawn  by  him  ;  more  especially  as  the  bill  was  introduced  in  the 
usual  manner,  and  not  upon  any  reference  to  the  judges.  See 
Wyndham  v.  Chetwynd,  I  Burr.  418. 

(3)  See  a  Treatise  on  the  Static  of  Frauds,  by  W.  Rdberts,  of 
Lincoln's  Inn,  8?o.  1805. 
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from  the  language  and  terms  of  tbe^^econd,  aod  the  excep- 
tion therein  contained,  I  think,  that  the  leases,  ice.  meant 
to  be  vacated  by  the  first  section,  must  be  understood  as 
leases  of  the  Hke  kind  with  those  in  the  second  section,  but 
which  conveyed  a  larger  interest  to  the  party  than  for  a  term 
of  three  years,  and  such  also  as  were  made  under  a  rent  re* 
served  thereupon.  Hence,  where  the  plaintiff'  agreed  fcy 
parol,  with  the  defendant,  for  the  purchase  of  a  standing 
crop  of  mowing  grass,  then  growing  in  a  close  of  the  de- 
fendant's, for  a  certain  sum ;  it  was  holden,  that  the  agree^- 
ment  was  not  a  lease,  estate,  interest  of  freehold,  or  term 
of  years,  **  or  an  uncertain  interest  of,  in,  to,  or  out  of 
lands  created  by  parol,*'  within  the  meaning  of  the  first 
section,  so  as  to  be  void  on  the  ground  of  not  having  been 
M  writing. 

A  lease  by  parol  for  a  year  and  a  half,  to  commence  after 
the  expiration  of  a  lease  which  wants  a  year  of  expiring,  is 

food;  for  it  does  not  exceed  three  years  from  the  making. 
Lyley  v.  Hicks,  M.  2  6ea  2.  per  jiaym.  Bull.  N.  P.  173. 
1  Str.  65U  S.  C.  but  probably  from  a  different  note.  In  In- 
man  v.  Stamp,  Br.  IVin.  55  Geo.  3.  Dam  pier,  J.  said,  the 
practice  had  been  with  the  foregoing  case  of  Ryley  v.  Hick% 
although  he  rather  inclined  to  think  that  the  second  section 
of  this  statute,  taken  with  s.  4.  was  confined  to  leases  exe- 
cuted by  possession,  on  which  two  thirds  of  the  improved 
rent  were  reserved. 

In  an  action  for  the  breach  of  an  agreement,  whereby  the 
defendant  agreed  to  take  of  the  plaintiff  certain  premises  for 
15  years  %  it  appeared,  by  the  evidence  of  an  attorney,  that 
he  nad  prepared  a  draft  of  a  lease,  which  he  had  sent  to  an 
attorney  on  the  part  of  the  defendant  for  perusal,  who  made 
some  alterations  in  it,  and  returned  it;  tnat  soon  after,  the 
defendant,  being  unable  to  perform  the  agreement,  applied 
to  the  plaintiff  to  cancel  it ;  to  which  the  plaintiff  did  not 
object,  upon  beios  indemnified  against  the  exi)en8e  which 
he  had  incurred ;  but  before  he  would  try  to  let  it  again,  he 
required  the  defendant  to  relinquish  the  agreement  by  writ- 
iogf,  whereupon  the  defendant  wrote  on  the  draft  of  the  leaae 
as  follows :  *'  I  hereby  request  Mr.  Shippey,  to  endeavour  to 
let  the  premises  to  some  other  person,  as  it  will  be  inconoe^ 
nient  to  me  to  perform  my  agreemeni  for  them,  and  for  so 
doing,  this  shall  be  a  sufficient  authority.  I.  Denrison."  The 
defendant  having  refused  to  make  any  compensation;  this 
action  was  brought*    It  was  admitted,  that  at  the  time  when 

4  S.  C.  c  Shippey  t.  Deniaoiiy  5  Xip.  N.  P.  C 

190. 
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the  agreement  fer  the  lease  wag  entered  into,  it  was  not  re- 
duced into  writing,  nor  was  any  memoranduip  made  or 
note  of  it.  It  was  objected,  that  the  agreennent  was  void 
bv  the  statute  of  frauds;  and  Hawkins  v.  Holmes,  1  P. 
Wms.  770.  was  cited.  But,  per  Lord  Ellenborough,  C.  h 
**  It  is  not  necessary  that  the  note  in  writing  should  he  con- 
temporaneous with  the  agreement  It  is  sufficient  if  it  has 
been  made  at  any  time,  and  adopted  by  the  party  after* 
wards ;  and  then  any  thing  under  the  hand  of  the  party,  ex* 
pressing  that  he  had  enteral  into  the  agreement,  will  satisfy 
the  statute,  which  was  only  intended  to  protect  persons  from 
having  parol  agreements  imposed  on  them.  In  this  case, 
the  indorsement  says,  that  he  was  unable  to  perform  the 
agreement  for  the  premises,  and  it  is  written  on  the  draft 
of  the  lease  of  those  premises,  which  had  been  perused  and 
altered  by  his  own  attorney.  It  is  sufficient  with  respect  to 
the  case  from  Peere  Williams,  to  observe,  that  was  an  agree- 
ment purely  executory,  and  nothing  more  than  the  bare  draft 
of  the  lease,  which  was  not  signed  by  the  party." 

Where  the  lessee  of  a  house,  and  his  partner  in  trade, 
agreed  to  pay  the  lessor  annually,  during  tne  residue  of  the 
lessee's  term,  10  percent  on  the  cost  of  new  buildings  if  the 
lessor ^would  erect  them ;  it  was  holden^  1,  That  this  agree- 
ment was  not  required  by  the  statute  of  frauds  to  i^  in 
writing ;  2.  That  although  the  partner  quitted  the  premise 
he  was  liable  on  this  collateral  agreement  during  the  r^idue 
of  the  term. 

Any  uncertain  interest  in  /anif.]— The  defendant  had 
agreed  *,  by  parol,  that  the  plaintiff  should  have  the  liberty 
of  stacking  coals  upon  part  of  a  close  belonging  to  the  de- 
fendant, for  the  term  of  seven  years ;  and  that,  during  this 
term,  the  plaintiff  should  have  the  sole  use  of  that  part  of 
the  close  (4).  After  the  plaintiff  bad,  pursuant  to  this 
agreement,  enjoyed  the  liberty  of  stacking  coals  for  three 
years^  the  defendant  locked  up  the  gate  of  the  close.  The 
question  was,  whether  this  agreement  was  good  for  seven 
years  ?  Lee,  C.  J.  and  Dennison,  J.  were  of  opinion,  that  it 
ivas ;  observing,  that  in  the  case  of  Webb  v.  Paternoster, 
•Palm.  7I«  it  was  laid  down,  that  the  grant  of  a  licence  to 

f  Hoby  V.  Roebuck  tod  aoQtbtr,  7  Taunt        g  Wood  ▼.  Lake,  Say.  Rep.  3. 
157. 


(4)  From  a  MSS.  note  of  this  case  it  appears,  that  the  considfer- 
ation  to  be  paid  by  the  plaintiff  for  the  liberty  of  stacking  the  coals, 
mu  208.  for  every  stack. 


»j 
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•tack  hay  upon  laod  did  not  amount  to  a  leaae  of  the  land ; 
and  although  it  was  said  in  that  case*  that  such  a  licence, 
provided  the  grant  werq  for  a  time  certain,  was  irrevocable, 
yet  it  did  not  follow,  that  an  interest  in  the  land,  did  thereby 
pass.  As  the  agreement,  in  the  present  case,  was  only  for 
an  easement,  and  not  for  an  interest  in  the  land,  it  did  not 
amount  to  a  lease ;  and,  consequently,  it  was,  notwithstand- 
ing the  statute,  good  for  seven  years.  Foster,  J.  concurred 
in  opinion,  that  the  agreement  did  not  amount  to  a  lease; 
but  he  inclined  to  be  of  opinion,  that  the  words  in  the  sta* 
tute,  "any  uncertain  interest  in  land,"  extended  to  this 
agreement,  and,  consequently,  that  it  was  not  good  for  more 
than  three  years.  Lee,  C.  J.  and  Denison,  J.  were  of  opi- 
nion, that  these  words  related  only  to  interests  which  are 
uncertain  as  to  the  time  of  their  duration.  A^fler  considera- 
tion, it  was  holden,  that  the  agreement,  though  by  parol, 
was  good  for  seven  years. 

Shall  have  the  force  and  effect  of  leases  at  toi7/ only]. 
Notwithstanding  these  words,  a  lease  by  parol,  for  a  longer 
term  than  three  years,  will  enure  as  a  tenancy  from  year  to. 
year. 

In  an  action  against  a  tenant  \  for  double  rent,  for  hold- 
ing over  after  the  expiration  of  his  term,  and  a  regular  no- 
tice to  quit,  the  first  count  in  the  declaration  stated  a  bold* 
ing  under  a  certain  term,  determinable  on  the  12th  of  May 
then  last  past;  and  other  counts  stated  a  holding  from 
year  to  year,  determinable  on  the  same  day.  It  appeared 
m  evidence,  that  the  defendant  had  held  the  premises  for 
two  or  three  years,  under  a  parol  demise  for  twenty-one 
years  from  the  day  mentioned,  to  which  the  notice  to  <^uit 
referred.  It  was  contended  at  the  trial,  that  the  boldmg 
should  have  been  stated  according  to  the  legal  operation  of 
it,  as  a  tenancy  at  will ;  and,  as  there  was  not  anv  count 
adapted  to  that  statement,  the  plaintiff  ought  to  be  non- 
suited. Rooke,  J.  however,  considering  that  it  amounted 
to  a  tenancy  from  year  to  year,  overruled  the  objection,  and 
the  plaintiff  obtained  a  verdict.  On  motion  to  set  aside  the 
verdict,  on  the  ground  of  a  misdirection.  Lord  Kenyon,  C.  J. 
said,  that  the  direction  was  right,  for  such  holding  now 
operates  as  a  tenancy  from  year  to. year.  The  meaning  of 
the  statute  was,  that  such  an  agreement  should  not  operate  . 
as  a  term ;  but  what  was  then  considered  as  a  tenancy  at 
will  has  since  been  properly  construed  to  enure  as  a  tenancy 
from  year  to  year. 

b  Clayton.  ▼.  BUkry,  8  T.  R.  9< 


M4  FRAUDS,  STATUTE  OF 

If  a  landlord  lease  for  seven  years  by  parol*,  and  agiw 
that  the  tenant  shall  enter  at  Lady  Day  and  quit  at  Candle- 
mas, though  the  lease  be  void  by  the  statute  of  frauds,  as  to 
the  duration  of  the  term,  the  tenant  holds  under  the  terms 
of  the  lease  in  other  respects,  and  therefore,  the  landlord 
can  only  put  an  end  to  the  tenancy  at  Candlemas. 

3rd  Section, — "  And  moreover,  that  no  leases,  estates,  or 
interests,  either  of  freehold,  or  terms  of  years,  or  any  un- 
certain interest,  not  being  copyhold  or  customary  interest 
of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tene- 

'*  ments,  or  hereditaments,  shall  be  assigned,  granted,  or 
surrendered,  unless  it  be  by  deed,  or  note  m  writing 
signed  by  the  party  so  assiming,  granting,  or  surrendering 
the  same,  or  their  agents  thereunto  lawfully  authorised  by 

**  writings  or  by  act  and  operation  of  law*" 

The  mere  cancelling  in  fact  of  a  lease^  cannot  be  consi- 
dered as  either  a  deed  or  note  in  writing  within  the  meaning 
of  this  clause,  and,  consequently,  will  not  be  a  surrender. 
A  parol  assignment  of  a  lease  from  year  to  year  is  void  under 
this  claused 


• 
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11.  Fourth  and  Seventeenth  Sections  relating  to  Agrees- 

ments. 

4tA  Section.^^'*  No  action  shall  be  brought  whereby  to 
**  chaise  any  executor  or  administrator,  upon  any  special 
**  promise,  to  answer  damages  out  of  his  own  estate ;  or  to 
**  charge  the  defendant  upon  any  special  promise  to  answer 
**  for  the  debt,  default,^  or  miscarriage,  of  another  person ;  or 
*'  to  charge  any  person,  upon  any  agreement  made  upon 
''  consideration  or  marriage ;  or  upon  any  contract  or  sale 
'^  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them ;  or  upon  any  agreement  that  is  not  to 
be  performed  within  the  space  of  one  vear  from  the  making 
thereof,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  pr  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
'*  with,  or  some  other  person  thereunto  by  him  lawfully  au- 
"  thorised." 

It  will  be  proper  to  remark,  that  this  section  was  intended 

i  Doe  d.  Ragge  v.  BeU,  5  T.  R.  471.        .1  BottiDg  t.  Martin,  Sussex  Lent  Ass. 
k  Roe  d.  £.  Berkeley  ▼.  Abp.  of  York,        1808,  coram  Sir  A.  McDonald,  C.  B. 
6  East,  86.  1  Camp.  N.  P.  C.  318. 
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for  the  reiaef  of  perioaal  vepresentatiyes  and  <)ti)er»»  nt^  it 
was  not  thereby  iqteoded  that  tbey  abouLd  bfi  charged  fiir<> 
tber  or  otherwise  than  by  common  law  tbey  ^irerecbaii^bia. 
Before  the  statute,  a  promise  made,  with  reference  to  ai^  of 
tfae  0ul3yectft  mentioned  in  this  aection,  would  not  ba?e  madi^ 
the  party  promisiDg  liable,  unless  such  promae  had  beea 
^banded  on  a  suAcietit  oonsidefatioo  "*.  The  saoie  rule  holds 
•lAoe  the  statute,  with  this  addition,  that  such  promise,  and 
the  consideration '^  on  which  it  js  founded,  must  be  in  writ- 
ing, and  signed  by  the  party  to  he  changed,  or  his  agent  If 
an  action  is  hiou^t  for  the  non-perforaumce  of  the  promiae, 
it  is  not  necessary  that  it  ahould  be  stated  in  the  decfaratioii% 
that  the  agreem^t  was  in  writing ;  it  wilt  be  sufficient  for 
the  plaintiff  to  produce  a  written  agreement  in  evidence  at 
the  trial  (5) ;  but  if  9ucb  agreement  be  pleaded  in  bar  of 
another  action,  it  must  be  ^ewn  on  the  face  of  the  plea, 
that  it  was  in  writing;  for,  otherwise,  it  would  not  appetr 
that  it  waa  an  agreeoMent  whereon  an  action  might  be  m^Wr 
tained^. 

Having  premised  that  tbepiteceding  remarks  apply  to  eacG 
of  the  clauses  in  this  section,  and  that  tb^  are  introduced 
in  this  place  for  the  sake  of  avoiding  repetition,  I  shall  pro- 
ceed to  consider  the  several  cla^ises  separately. 

No  action  shall  be  brought  to  charge  any  executor  or  admi' 
nistrator  upon  any  special  promise^  to  answer  damages  out  of 
his  own  estate.2  The  leading  case  on  this  clause  is  'that  of 
Rann  v.  Hughes:  in  that  case  it  was  stated  in  the  declara- 
tion %  "  that  disputes  had  arisen  between  the  testatrix  and 
the  intestate,  wnich  had  been  referred  to  arbitration;  that 
the  arbitrator  awarded,  that  the  intestate  should  pay  to  the 
testatrix  a  certain  sum  of  money  on  a  day  appointed  ;  that 
afterwards  the  intestate  died,  possessed  oi  effects  sufficient 
to  pay  the  sum  awarded ;  that  at  the  time  of  the  death  of 
the  testatrix,  the  sum  awarded  remained  unpaid,  by^  reason 
of  which,  the  defendant,  as  administratrix,  became  liable  to 

m  BarreU  t.  Trussell,  4  Ttont.  117.  p  Case  y.  Barber,  T.  Rajm.  450. 

n  Wain  v.  WarheiBy  5  Eait,  10.  re-  q  Eaaii  aodanothie^eztcutorsofMaiy 
cognised  fn  Saandeis  ▼•  Wakefield,        Hughes  y.  Isabola  Hu|;hes9 
4  B.  &  A.  695.  nSstntiiz  6f  Jobn  Hughes. 

o  lAnon.  Salfc.  519.  3  Bur.  ISSO.  per 
Yates,  J,  S.  P. 


(5]  A  plea  of  tender  to  the  action  will  supersede  the  necessity 
of  this  proof  ;^  for  by  payment  of  Qioney  into  court  upon  that  plea,, 
the  defendant'  admits  the  cause  of  action.  Middleton  y«  Brewer, 
Peakc's  N.  P.  C.  15. 
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pay  the  plaintiffs  as  executors  the  said  sum,  and  being  «q 
liable,  the  defendant  (not  saying  as  administratrix)  in  consi- 
deration thereof,  promised  to  pay  the  same«"  Pleas.  1.  Non 
assumpsit   2.  Piene  administravit.    3.  An  outstanding  debt 
on  bond,  and  plene  administravit  prster.    The*  replication 
took  issue  on  all  the  pleas.    Verdict  for  the  plaintiffs  on  the 
first  issue,  and  damages  assessed :  on  the  other  issues,  for  the 
defendant    The  plaintiffs  entered  judgment  for  the  damages- 
assessed  and  costs,  against  the  defendant  generally.    On  a 
writ  of  error  in  the  Exchequer  Chamber,  it  was  assigned  for 
error,  that  the  defendant  was  impleaded  as  administratrix  of 
the  intestate,  yet  judgment  was  given  against  her  generally^ 
and  without  any  regara  to  her  having  gcxnls  of  the  intestate 
in  her  hdnds  to  be  administered.    The  Court  of  Exchequer 
Chamber  reversed  the  judgment     Upon  a  writ  of  error 
Arom  this  judgment,  in  the  House  of  Lords,  the  following 
question  was  put  to  the  judges :  Whether  sufficient  matter 
appeared  upon  the  declaration  to  warrant,  after  verdict,,  the 
judgment  entered  up  against  the  defendant  in  error  in  her 
personal  cafmcity '  ?    Skynner,  C.  B.  delivered  the  unanimous 
opinion  of  the  judges,   I.  That  there  w|ts  not  a  sufficient 
consideration  to  support  this  demand,  as  a  personal  demand 
against  the  defenaant;  inasmuch  as  the  defendant  did  not 
derive  any  advantage  from  the  promise,  for  it  was  a  promise 
generally  to  pay  upon  request,  what  she  was  liable  to  pay 
upon  request  in  another  right,  and  the  promise  was  not 
founded  on   any  consideration  of  forbearance  or  the  like, 
which  might  have  supported  it    2.  That  the  promise  not 
being  founded  on  any  consideration,  the  circumstance  of  its 
being  in  writing  (which  might  be  presumed  after  verdict) 
would  not  assist  the  case ;  for,  by  the  law  of  England,  an 
agreement  merely  written,  and  not  oeing  a  specialty,  required 
a  consideration.    S.  That  the  statute  of  frauds  had  not  taken 
awav  the  necessity  of  a  consideration ;  for  that  statute  was 
made  for  the  relief  of  personal  representatives,  and  did  not 
intend  to  charge  them  further,  than  by  common  law  they 
were  chargeable; 

Or  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  personJ} 
In  order  to  bring  a  case  within  this  clause  of  the  statute,  it 
is  essentially  necessary  that  the  person,  on  whose  behalf  the 
promise  is  made,  should  be  liable,  as  well  as  the  promiser, 
or,  as  it  is  sometimes  expressed,  (though  the  propriety  of  the 

r  D.  P.  li  Uaj,  177S.  4  Bio.  P.  C.  p.  27.  TonUn'i  •d.  7.  T.  R.  350.  a.  - 


FBAUDS,  STATUTE  OF  8f7 

expression  has  been  qneationed)  (6)  that  the  promise  should 
be  collateral,  and  not  originaL  This  distinction  wilfbe  illus- 
trated by  the  following  cases,  which  are  arranged  under  two 
divisions ;  first,  cases  within  the  statute ;  secondly,  cases  not 
within  the  stktute. 

1.  Cases  within  the  9d  Clause  of  the  Ath  Section.— In  an 
action  upon  the  case,  the  plaintiff  declared,  that  the  de* 
fendant,  in  consideration  that  the  plaintiff  would  let  his  geld- 
ing  out  to  hire  to  J.  S.%  promised  the  {Jaintiff  that  J.  & 
should  redeliver  the  ^Iding,  but  that  J.  S.  never  did  rede- 
liver him.  It  was  objected,  that  the  plaintiff  had  not  any 
remedy  against  the  party  upon  the  contract,  for  not  re- 
delivering the  gelding,  except  by  an  action  g[  trover  upon 
the  subsequent  tort,  in  case  of  demand  and  refusal ;  and^ 
therefore,  as  such  remedy  accrued  from  a  wrong,  subsequent 
to  the  contract,  the  present  case  was  not  within  the  meanii^ 
of  the  statute ;  but  the  court  overruled  the  objection,  observ- 
ing»  that  the  party  was  also  liable  in  detinue  upon  the  original 
delivery  or  bailment,  the  bailment  having  been  such  as  in  its 
nature  required  a  redelivery ;  and  if  the  bailee  will  not  re- 
deliver the  thing  bailed,  the  only  adequate  remedy  is  an 
action  of  detinue  against  the  bailee;  consequently,  this  pro- 
mise of  the  defendant's,  that  J.  S.  should  redeliver  the  horse 
bailed,  for  which  there  was  a  remedy  against  J.  S.  upon  the 
bailment,  was  a  collateral  promise,  and,  therefore,  a  promise 
to  answer  for  the  act  and  de&ult  of  another,  within  the 
statute. 

A.  had  wroi^ully,  and  without  the  license  of  B.,  ridden 
his  horse,  and  thereby  caused  its  death :  it  was  holden*  that 
a  promise  by  a  third  person  to  pay  the  damage  thereby  sus- 
tamed,  in  consideration  that  B.  would  not  bring  any  action 
against  A.,  is  a  collateral  promise  within  the  statute  of  frauds, 
and  must  be  in  writing. 

The  defendant,  in  consideration  that  the  plaintiff  would 
not  sue  J.  S.*,  promised  to  pay  the  plaintiff  the  money  due 
from  J,  S. ;  this  was  holden  to  be  within  the  statute,  for  there 
was  not  any  consideration  stated  for  which  the  plaintiff  had 
promised  not  to  .sue,  and  if  there  bad,  J.  S.  could  not  have 

•  BackmTr  t«   DamaJl,   Ld.    lUyin.    t  Kidcbam  t.  Mailer,  2  B.  ft  A.  613. 
1086.  SUk  27.  B.  R.  0  Mod.  24S.    u  Bot^T.Cuii7,Bull.  N.P.2ai. 
8.C. 

"   ■     .  ...      J 

(6)  **Many  of  the  doubts  upon  this  statute  have  arisen  from 
nakhig  use  of  the  word  eollsteral,  w&ich  is  not  a  ward  used  in  the 
sUtiite."    BaiLN.  P.  281. 
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^▼ailed  hiiooelf  of  this  agreemeot  bttmeea  the  defendant  and 
plaintiff,  but  the  debt  would  still  have  sobsisted,  apd,  conse-* 
qu^ttly,  the  promise  was  c<dlateral. 

J.  S.  was.  indebted  to  the  plaintiff  in  a  sum  of  money  \  for 
the  recovery  of  which  the  plaintiff  had  commenced  an  action ; 
whereupon  the  defendant,  in  consideration  that  the  plaintiff 
'Would  stay  his  action  against  J.  S.,  promised  to  pay  the  plain- 
tiff the  mon^  owing  to  him  by  J.  S.  This  was  holden  to 
be  cleaiiy  within  the  statute;  on  the  ground  that  there  was 
a  debt  of  SAother  still  subsisting,  and  a  promise  to  pay  it 

An  opinion  formerly  prevailed,  that,  in  order  to  bring  a 
case  within  the  statute,  it  was  necessary  that  there  should 
be  an  existing  debt  owine  from  the  person  on  whose  behalf 
the  undertakmg  was  made,  at  the  time  of  such  undertaking. 
Hence,  a  promise  on  the  behalf  of  another,  fi3r  the  payment 
of  the  price  of  ^oods,  before  the  delivery  of  such  goods,  was 
holden  not  withm  the  statute :  because  at  the  time  of  the 
promise  there  was  not  any  debt  ^  (7).  But  this  distinction  was 
overruled  in  the  following  cases: 

In  an  action  for  goods  sold  and  delivered  *,  it  appeared  in 
evidence,  that  the  goods  in  question  had  been  delivered  to 
J.  S.  in  conae<]nence  of  a  paro/ promise  by  the  defendant  to 
the  plaintiff  in  these  words,  *'  /  mil  pay  you  if  J.  S»  will 
not^  J.  S.  was  entered  as  the  debtor  in  the  plaintiff's  books. 
The  court  were  of  opinion,  that  this  promise  by  the  defend- 
ant was  a  collateral  undertaking  within  the  statute. 

The  defendant  had  asked  M.*  (one  of  the  plaintiffs)  whe- 
ther he  was  willing  to  serve  J.  S.  with  gOods  ?  M.  answered, 
that  he  did  not  know  J.  S. ;  to  which  the  defendant  replied, 
**  If  you  do  not  know  kim^  you  kiutw  me,  and  J  will  see  you 
paid.^*    M.  then  said,  he  would  serve  him ;  to  which  the  de- 

X  Fuh  v.  HnteUntoD,  S  Wib.  04.  b  Jones  t.  Cooper,  Cowp.  227. 

f  Mawbiey  y.  CaniiLDf ham,  eiMiils  a  Bfatson  and  anoUier  ▼•  Whanin, 

after  H.  T.  1773,  cited  in  Jonea  ▼.  2  T.  R.  80. 

Cooper,  Cowp.  228. 


(7)  In  Lene  v.  Gibson,  B.  R.  M.  29  G.  3.  MS.  Buller,  J.  said, 
*<  that  he  had  alwavs  been  of  opinion  that  Ld.  Mansfield^s  doctrine 
in  Cunningham  v.  Mowbray,  was  rij^ht  and  warranted  by  the  statute ; 
because  in  these  cases,  when  a  third  person  is  called  in,  the  real 
meauing  is,  that  the  party  will  not  trust  the  person  first  applying, 
and  gives  credit  to  the  last;  that  Lord  Mansfield^s  distinction  be- 

«een  a  promise  made  at  the  time  and  afterwaids  was  soutid.    This 
le  had  been  overruled,  but  he  had  seen  no  reason  ^to  niter  ];iis 
opinion.*'  , 
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fendent  answered,  *'he  i^  a  good  dmo;  iut  I  wStt  $$€  jam 
paid'*  '  A  letten^as  afterwards  feceivea  by  the  plaintiffii  from 
J.  S.  containing  an  order  -for  certain  goods,  which  were  after* 
wards  sent  to  him.  The  plaintiffs  made  J.  S.  the  debtor  for 
these  goods  in  their  books ;  J.  S.  having  refused  to  pay  for  tbe 
jB^oods,  an  action  for  goods  soJd  and  delivered  was  broc^ht 
a^inst  Ibe  defendant  Tbe  court  held,  thsit  tbe  case  was^ 
within  the  statute,  there  not  having  been  any  promise  ia 
writing,  and  gave  jnt^gment  for  tbe  ddfendant;  Boiler,  J,.  ob» 
aervipg,  tbat  the  general  rale  now  was,  tbdt  if  the  p^son  for 
uAoBe  use  the  go0ds  €are  furnished  be  liable,  anyMherframise 
by  a  tkird  person  H  pay  tkat  deitmust  be  in  f0king» 

Tbe  plaintiff,  a  woollen  draper  in  London^,  employed  a 
rider  to  receive  orders  from  his  cnsfeomers  iiJt  the  country^   ^ 
The  defendant,  meeting  with  tbe  rider  at  Deal,  desired  hiia 
to  write  to  the  plaintiff^  to  request  htoi  to  supply  the  de- 
fendant's son  (who  tradeid  to  the  West  Indies)  with  whatever 
-goods  he  migbt  want,  on  his,  the  defendants  credit ;  and  at 
the  same  time  said,  *'iise  my  son  wdl,  charge  .him  as  low  as 
possible,  «nd  /  wiU  be  boimdfor  the  payment  of  the  money^ 
as  far  as  800L  or  iOOO//'    Tbe  rider  accordingly  wrote  to 
the  T^ntiff  tbe  following  letter :  "  Mr.  Hay  man  ot  this  town 
says,  bis  son  will  call  on  yon,  aiul  leave  orders;  and  be 
bas  promised  me  to  aee  you  paid,  if  it  amounts  to  LOGO/. 
N.  'B.  If  deal  for  twelve  months'  credit,  and  pay  in  six  cr 
eight  months,  expects  discoout  in  proportion."    Soon  after 
tbe  son  received  goods  from  the  plainttff  to  the  amount  of 
BOO/*,  which  were  delivered  to  him  in  consequoace  of  ibe 
before-mentioned  engagement  of  tbe  fitther.     The  son  was 
debited  in  the  plaintiff's  books,  and  having  been  applied  to 
for  paym^t,  wrote  the  followii^  answer  to  tbe  plaintiff : 
In  answer  to  your  letter  I  can  only  say,  that  I  understand 
your  credit  for  the  goods  was  twelve  months,  which  was 
also  mentioned  by  your  rider  to  my  ftther :  I  .shall,  at  this 
rate,  make  you  remittances  for  the  different  parcels  as  they 
become  due."    The  son  afterwards  became  a  bankrupt, 
and  this  action  was  brought  against  the  father,  to  recover  the 
value  of  the  goods.    Heath,  J.  (who  tried  the  cause)  directed 
tbe  juiy  to  consider,  whether  the  plaintiff  gave  credit  to  the 
defendant  alone,  or  to  him  together  with  his  son  ;  that  in  the- 
former  case  they  should  find  a  verdict  for  the  plaintiff;  in 
tbe  latter,  for  the  defendant;, being  of  opinion,  that  if  any 
credit  was  ^iven  to  the  son,  the  promise  of  the  defendant, 
not  being  in  writing,  was  void  by  the  statute.    A  verd^^ 
was  found  for  tbe  defendant,  and  a  rule  was  obtained  to  w^  ^ 

b  Andenon  t.  HaymaD,  1  H.  Bl.  ISO. 
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it  aside;  which  the  court  afterwards  dischained,  being  ckarlj 
of  opinion,  that  this  promise*  not  being  in  writing,  was  void 
by  tne  statute,  as  it  appeared  from  the  letter  of  Havman, 
the  son,  that  credit  was  given  to  him  as  well  as  to  the  de* 
fendant. 

Where  a  parol  agreement  is  entered  into  for  the  payment 
of  the  debt',  or  part  of  the  debt  of  another  person,  and  also, 
for  the  performance  of  some  other  act,  the  promise  to  per- 
form which  would  not  of  itself  be  required  to  be  in  writing, 
an  action  cannot  be  maintained  on  such  agreement ;  because 
the  agreemei^  being  entire,  it  is  incapable  of  separation,  so 
as  jto  enable^e  plaintiff  to  recover  on  one  part  alone. 

J.  S.  being  indebted  to  several  persons',  and  among  others 
to  the  plaintiff  (who  had  incurreid  considerable  expenses  in 
law  proceedings  against  J.  &  for  the  recovery  of  his  debt), 
and  a  proposal  having  been  made,  at  a  )neeting  of  the  credi- 
tors, that  thev  should  receive  a  composition  of  lOs.  in  the 
pound ;  all  the  creditors  consented  to  take  it  except  the 
plaintiff,  who  refused  to  consent,  unless  the  law  expenses 
oefore  mentioned  were  also  paid ;  whereupon  the  defendant 

Eromised  to  pay  those  expenses,  and  to  accept  bills  drawn 
y  the  plaintiff  on  him  to  the  amount  of  the  composition. 
The  plamtiff  accordingly  drew  bills  on  thetlefendantto  that 
amount,  which  he  accepted  and  paid ;  but  the  defendant 
having  refused  to  pay  tne  law  expenses,  the  plaintiff  paid 
them  to  his  own  attorney,  and  then  brought  an  action  against 
the  defendant,  declaring  on  the  special  agreement,  and  also 
for  money  paid:  it  was  holden,^  1st,  That  the  agreement, 
being  by  parol,  the  plaintiff  could  not  recover  on  the  special 
count ;  for,  though  the  agreement  was  to  do  something  be- 
yond payment  of  part  of  the  debt  of  another,  yet,  being  en- 
tire, the  plaintiff  could  not  separate  it,  and  recover  on  one 
part  only.  8dly,  That  the  plaintiff  could  not  recover  on  the 
count  for  money  paid ;  because,  in  order  to  support  that 
count,  there  should  have  been  evidence  of  the  plaintiff  hav- 
ing paid  a  sum  of  monqr  which  defendant  was  bound  to  pay ; 
whereas  here  the  plaintiff,  not  the  defendant,  was  bound  to 
pay  the  law  expenses. 

Where  a  defendant  having  entered  into  a  guarantee  in  writ- 
ing, and  become  liable  upon  it,  at  a  period  of  more  than  six 
years  before  the  commencement  of  suit,  verbaliv  promised 
within  six  years  that  the  matter  should  be  arranged ,  and  after- 
wards, upon  au  action  being  brought,  pleaded  actio  non  accre* 


3^Le; 


fzington  t.  Clarke,  t  W.  ft  M.  C. B.     •      d  Ciitler  t.  Beckett,  7 T.  K  SOI. 
S  Ventr.t23. 
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vit,  fcc.  it  was  holdeti*  that  the  statute  of  fiimds  haViDg  been 
once  satisfied  b^  the  original  promise  being  in  Writing,  it  wae 
not  necessary,  m  order  to  take  the  case  out  of  the  statute  of 
limitations,  that  the  latter  promise  should  also  be  in  writing. 

A.,  an  agent  for  some  manufacture,  sells  to  6.,  who  like- 
wise acted  as  an  agent,  a  quantity  of  shoes,  and  receives  cer- 
tain bilk  of  exchange  in  payment.  B.  being  pressed  to  iflf^ 
dorse  them,  refuses ;  but  writes  a  letter  to  A.,  in  which  he 
incloses  the  billflf;  and  adds,  **  that  should  they  not  be  ho^ 
^  noured  when  due,  he  (B.)  would  see  them-  paid,''  it  was 
holden^  that  this  was  a  suflBcient  agreement  jnthin  the  ata-^ 
lute  to  bind'B.  to  pay  for  the  goods,  in  default  oFhis  principal. 

^  Cases  not  within  the  2d  clause  of  the  4th  ^eclion.— An 
actron  having  been  brought  against  the  defendant,  an  attor- 
ney, and  two  others,  for  appearing  for  the  plaintiff  without 
a  warrant,  the  record  was  carried  down  to  be  tried  at  the 
aasizess,  when  the  defendant  promised,  in  consideration  that 
the  plaintiff  would  not  further  prosecute  the  action,  defend- 
ant would  pay  10/.  and  costs  of  suit  In  an  action  on  this 
promise,  the  question  was,  whether  this  was  a  promise  within 
the  statute;  and  it  was  holden,  that  it  was  not ;  as  not  being 
a  promise  to  pay  the  debt  of  another,  but  to  pay  the  party's 
own  debt. 

A.  the  plaintiff's  testator^  brought  an  action  of  assault 
and  battery  a^inst  J.  S.;  the  cause  oeins  at  issue,  the  record 
entered,  and  Just  coming  on  to  be  tried,  the  defendant,  in 
consideration  that  A.  would  withdraw  the  record,  promised 
to  pay  him  a  sum  of  money,  and  the  costs  to  that  time ; 
whereupon  A.  withdrew  his  record;  A.  died:  the  plaintiff, 
bis  executor,  brought  this  action  upon  the  special  promise 
of  defendant  The  defendant  pleaded  the  statute  of  frauds, 
▼iz.  that  there  was  not  any  agreement  in  writitig,  touching 
th6  promise.  On  demurrer,  the  court  gave  judgment  for  the 
plaintiff;  being  of  opinion,  that  this  promise  was  not  within 
the  statute;  that  it  was  an  original  promise  sufficient  to 
found  an  assumpsit  against  the  defendant ;  that  it  was  a  lien 
upon  the  defenaant,  and  upon  him  only ;  that  J.  S.  was  not 
a  debtor ;  the  cause  was  not  tried ;  it  did  not  appear  that  J. 
&  had  been  guilty  at  any  default  or  miscarriage ;  there  might 
have  been  a  verdict  for  him,  if  the  cause  had  been  tried; 
J:  8.  never  was  liable  to  the  particular  debt,  damages,  or 
costs ;  that  the  true  difference  was  between  an  original  pro- 


•  Gibbona  t.  M <Caaland,  1  B.  4c  A.    n  Stephen!  t.  Squire,  6  Bfbd.  S05< 


600. 

f  Morrii  T.  Stacev,  Holt* •  N.  P.  C. 
153. 


b  Resd  T.  Naih,  1  Will.  306. 
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miae,  atid  t  ocrfiatenl  pronme ;  tlie  former  phHsise  was  not 
witbin  the  statute,  the  latter  was. 

In  an  action  of  indebitatus  assumpsit,  for  monqr  laid  out 
to  the  use  of  defendant^,  by  the  plaintiff,  at  the  request  of 
the  defendant,  the  eridence  was,  that  one  D.  coming  to  the 
plaintiff,  by  the  defendaaf  s  order,  for  money  to  pay  some 
workmen,  who  bad  been  employed  in  the  garden  of  J.  S.,  the 
infant  grandson  of  defendant,  the  plaintiff  refused  lo  pav  the 
mon^,  unless  the  defiendani  would  sign  a  receipt  Where- 
opon  the  defendant  wrote  the  following  note,  viz. "  This  is  to 
certify,  that  it  is  my  request  that  you  pay  to  Mn  D.  on  the 
aocottttt  of  J.IS.,  for  the  workmen's  use,  the  sum  of  jS  ;** 
signed  by  the  defendant.  It  was  objected,  that  this  was  evi- 
dence only  of  a  collateral  security,  and  not  of  a  debt  from  the 
defendant  But  per  cur.  the  money  was  manifestly  advanced 
on  the  defendant's  credit,  and  its  l)eing  on  account  of  the  de- 
fendant's grandson,  an  in&nt,  is  a  matter  merely  between  the 
defendant  and  the  infant  The  defendant  is  the  debtor  to 
the  pkiintiff :  the  objection  arises  from  an  ambiguous  use  of 
the  term  collateral  promise ;  by  which  the  defendant  must 
mean  a  special  undertaking  upon  a  special  contingency;  as, 
if  such  a  one  does  not  pay,  1  will.  It  is  also  applied  to  a 
joint  undertaking,  whicti  is  joint  and  several,  ana  is  called 
collateral  as  between  the  two  debtors,  but  is  ori^^inal  in  each 
of  them  as  to  the  creditor ;  so  in  this  case,  there  is  an  original 
undertakii^  by  the  defendant,  though,  perhaps,  she  may  un- 
dertake this  as  a  security  for  her  mndson,  as  between  him 
and  her.  The  defendant  is  the  only  original  debtor ;  for  the 
infent  never  could  be  liable. 

A.,  being  indebted  to  the  plaintiff  for  the  rent  of  a  dwell- 
ing house*^,  in  arrear  for  three  quarters  of  a  year  and  becon^ 
ing  insolvent,  made  a  bill  of  sale  of  all  his  goods  in  the  house, 
to  the  defendant  Leaper,  in  trust,  to  be  sold  by  him  as 
broker,  for  the  benefit  of  A.'s  creditors ;  defendant  accord- 
ingly advertised  a  sale:  on  the  morning  of  the  sale,  and 
while  the  defendant  was  in  possession  of  the  goods  upon  the 
premises,  the  plaintiff  (the  landlord)  came  there  to  distrain 
for  his  rent ;  whereupon  the  defendant,  in  considoration 
that  the  Dlaintiff  would  not  distrain,  promised  to  pay  the 

J  Plaintiff  tne  rent  in  arrear.    Upon  this  promise  of  the  dc^ 
endant  an  action  was  brought,  and  the  question  was»  whe- 

i  HaniB  v.  Runtbacb,  1  Burr.  373.  aad       3  Buir.  1886.  S.  C.  recognized  bj  El- 
M9S.  lenbocoagfa,  C.J.  and  Qroce,  J.  ia 

k  WiUiam  t.  Leaper,  S  Wila.  308.        CaeUinsviAiibfr^S  Eat^aas. 
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ther  the  protoise  was  withki  the  atvtfUte.    It  was  boMen,  that 
it  was  not  (8). 

The  words  of  this  section  have  atwavs  been  construed  to 
ineaDy  that  the  person  for  whose  debt  the  ooUateilil  promise 
is  made^  orast  still  remain  biitiself  liable  to  the  debt  Henoe 
wheie  a  defendant,  taken  on  a  ca.  sa.,  is  dischaiged  out  of 
custody  by  consent  of  the  plaintiff,  the  debt  itself  is  exAih 
guished ;  and  therefore  a'  promise  by  a  third  person  to  piQK 
that  debt  on  condition,  of  that  disohacge  is  an  origiod  pno* 
miae,  and  not  within  the  statute^ 

I  Qoodman  v.  Cbate,  t  %  and  A.  S97. 


(8)  It  is  extremely  difficult  to  cc^llect  from  the  reports  the  nre^ 
cise  ground  6a  which  this  case  was  decided.  Lord  Mansfield,  C.  J* 
and  Wilmot*  J,  seem  to  have  founded  their  opinion  on  a  snppo«f* 
tion,  that  the  plaintiff  had  actually  distrained  and  was  in  ffotees^ 
sion  of  the  gooos  at  the  time  when  the  promise  was  made ;  but  the 
fact  was  that  the  plaintiff  was  not  in  possession,  (see  2  Wils.  3080 
he  had  merely  given  notice  to  distrain.  (See  the  remark  of  Law- 
rence, J.  2  East.  330.)  Yates,  J.  aigoed  upon  the  ground  of  the  de- 
fendant being  in  possession,  and  seems  to  have  thought  that  the 
defendant  derived  an  advantage  from  the  plaintiff's  permitting  him 
to  proceed  in  the  sale  of  the  goods ;  and  that  this  was  an  original 
consideration  to  the  d^endant.  Aston,  J.  considered  the  gopds  as 
the  only  debtor;  and  consequently  that  the  promise  was  not  a  pro* 
mise  to  pay  the  debt  of  the  tenant.  Such  is  the  report  of  this  ds« 
cision ;  but  whatever  may  have  been  the  grounds  on  which  it  pro* 
ceededy  the  ease  has  since  been  reo(^izeid«  In  assumpsit  for  the 
repair  of  a  carriage,  it  appeared  that  the  carriage  had  been  bou^ 
by  J«  S.  but  had  beoi  sent  to  be  repaired  by  the  defendant.  When 
die  repairs  were  done^  the  defendant  directed  the  plaintiff  to  pack 
np  the  carriage,  and  send  it  on  board  ship.  Upon  the  plaintiff's 
inquiring  who  was  to  pay  for  the  repair^  the  defendant  said,  as  he 
had  sent  the  carriage,  he  would  pay  for  the  re^irs^  Accordingiy 
the  carriage  was  packed  up  and  sent  on  board  ship,  and  a  bill  made 
out  and  deliverea  to  the  defendant.  It  was  contended,  on  the  part 
of  the  defendant,  that  the  undertaking  ought  to  have  been  in  w^ 
fai^ ;  but,  per  Lord  Eldon,  C.  J.  in  general  cases  to  make  a  person 
liable  for  goods  delivered  to  another,  there  must  be  either  an  m^ 
ffinal  andertaking  by  him,  so  that  the  credit  wss  given  solely  to 
him ;  or  there  must  be  a  note  in  writing.  There  may,  however,  be 
cases  whext  this  rule  does  -tot  apply :  ^  a  psmm  o^tecns  jpoisemcM 
iff  goodt^  on  which  tha  landhri  koi  a  righi  to  dittramJor  rent,  am 
kt  promxies  to  pai^  the  rent,  ihomgh  it  i$  clearly  the  djbi  of  another, 
yet  a  note  in  writing  ie  not  neceesary.  .That  applies  precisely  to  the 
present  case.  The  plaintiff  had,  to  a  certain  extent,  a  lien  on  the 
carriage,  and  he  parted  with  it  on  the  defendant's  promise  to  pay. 
This  takes  the  case  out  of  the  statute.  Houlditch  v.  Milne,  3  Esp. 
N.  P.  C.  86. 
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.  The  case  of  Keat  ▼•  Temple,  1  Bos.  k  PuL  15S.  where  s 

Suestion  arose  on  the  clause  of  the  statute  now  under  consi- 
eiation,  is  omitted  on  account  of  its  special  circumstances. 

The  plaiDtiff,  who  was  the  broker  of  J.  S.%  haying  pdicies 
of  assurance  of  great  value  in  his  hands,  belonging  Jto  J.  S*, 
accepted  several  bills  for  the  accommodation  of  J.  S.  A  loss 
having  happened  on  the  policies,  which  the  underwriters 
had  agreeo  to  pay,  but  wnich  J.  S.  could  not  receive  with- 
out having  the  policies  to  produce,  the  plaintiff  was  applied 
to,  to  ^ive  them  up  for  tnat  purpose  to  the  defendant,  into 
whose  nands  J.  S.  had  at  that  time  transferred  the  manage- 
ment of  his  insurance  concerns.  Some  of  the  plaintiff*s  ac« 
ceptances  beinff  then  outstanding,  (and  particularly  an  ac- 
ceptance on  a  bill  in  the  bands  of  J.  N.)  upon  which  writs 
had  been  sued  out  (though  not  then  executed)  against  J«  S« 
as  drawer,  and  the  plaintiff  as  acceptor,  the  plaintiff  refused 
to  deliver  up  the  policies,  they  bemg  the  only  securities  he 
bad  a^inst  nis  acceptances,  without  an  indemnity ;  where- 
upon it  was  terhally  agreed  between  plaintiff,  defendant,  and 
J.  S.,  that  the  defendant,  upon  the  policies  beitig  made  over 
to  him,  should  pay  the  amount  of  the  bill  in  the  bands  of 
J.  N.,  with  the  costs  incurred,  and  should  lod^e  money  in 
a  banker's  hands  for  the  satisfiiction  of  the  remainder  of  the 
acceptances  as  they  became  due.  In  pursuance  of  this 
agreement,  the  defendant  paid  into  the  oanker^s  hands  the 
sum  agrecMi  on,  and  the  plaintiff  delivered  up  the  policies 
to  the  defendant  The  defendant  received  from  the  under* 
writers  the  amonnt  of  their  subscriptions,  far  exceeding  the 
sum  in  dispute ;  but  refused  to  pay  the  debt  and  costs  on  the 
bill  in  J.  N.*s  hands ;  in  consequence  of  which  refusal,  the 
plaintiff  was  arrested  at  the  suit  of  J.  N.  Upon  this  the 
plaintiff  brought  an  action  against  the  defendant,  declaring 
upon  the  special  agreement,  and  also  for  money  had  and  re- 
ceived. The  question  was,  whether  the  promise  of  the  de- 
fendant to  pay  the  sum  due  from  J.  S.  for  the  debt  and  costs, 
on  having  the  policies  of  assurance  delivered  to  him,  was 
within  the  statute  ?  The  court  were  of  opinion,  that  it  was 
not;  Lawrence,  J.  observing,  that  this  was  to  be  considered 
as  a  purchase  by  the  defendant  of  the  plaintiff's  mteiest  in 
the  policies.    It  was  not  a  bare  promise  to  the  creditor  to 

Sy  the  debt  of  another  due  to  him,  but  a  promise  by  the  de- 
idant  to  pay  what  the  plaintiff  wouU  be  liable  to  pay,  if 
the  plaintiff  would  furnish  him  with  the  means  of  doing  it 
And  per  Le  Blanc,  J.  ''This  is  a  case  where  one  man,  having 
a  fund  in  his  hands,  which  was  adequate  to  the  discharge  of 

m  CMUiof  ▼.  Anbtit,  a  EMt,  SSS. 
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f:€«tain  incumbranceB,  another  party  undertook,  that  if  the 
fund  were  delivered  up  to  him,  ne  would  take  it  with  the  iiH 
cumbrances:  this,  therefore,  has  not  any  relation  to  the  sta- 
tute of  frauds." 

To  an  action  of  assumpsit  for  not  replacing  some  bank  an- 
nuities', the  produce  of  which  had  been  paid  by  the  plaintiff 
to  the  defendant,  on  his  undertaking  to  replace  the  same 
within  a  certain  time ;  the  defence  was,  that  the  defendant 
being  indebted  to  the  plaintiff,  as  stated  in  the  declaration, 
and  also  to  several  other  persons,  an  investigation  was  had  of 
bis  affairs,  and  it  was  found  that  his  estate  was  inadequate  to 
the  payment  of  his  debts,  whereupon  it  was  agreed  between 
the  plaintiff,  and  the  other  creditors,  and  one  J.  S. ,  that  J.  SL 
should,  out  of  his  own  money,  pay  the  plaintiff  and  the  other 
creditors  10s.  in  the  pound  on  the  amount  of  their  debts,  to 
be  received  by  them  in  full  satisfaction,  and  that  they  should 
assign  their  debts  to  J.  S. ;  that  J.  S.,  in  pursuance  of  this 
agreement,  tendered  out  of  his  own  money,  a  sum  amounting 
to  10s.  in  the  pound  on  the  debt  of  the  plaintiff,  which  he 
refused  to  accept  It  was  objected,  that  the  undertaking  of 
J.  S.  not  being  in  writing,  this  defence  could  not  be  sustained. 
But  the  court  overruled  the  objection,  Chambre,  J.  observing^ 
that  this  was  a  contract  to  purchase  the  debts  of  the  several 
creditors,  and  not  a  contract  to  pay  the  debt  of  the  defendant 
It  was  of  the  substance  of  the  agreement,  that  the  debts 
should  remain  in  full  force  to  be  assigned  to  J.  S.,  and  J.  S. 
bad  a  right  to  make  use  of  the  names  of  the  original  creditors 
to  recover  the  same  to  the  full  amount,  if  defendant  had  ef- 
fects to  satisfy  the  debts.  He  concluded  with  this  remark : 
**  We  all  agree  upon  the  point,  that  it  is  a  contract  for  the 
purchase  of  the  debts  of  the  defendant,  which  is  not  prohi* 
bited  by  the  statute  of  frauds/* 

To  bring  a  case  within  this  clause  there  must  be  a  good 
consideration  for  the  promise  in  writing\ 

A  count  averring  that  J.  A.  made  a  bill  of  sale  of  goods  to 
the  plaintiff,  in  consideration  of  a  debt  of  1^21. 19s.  due  from 
J.  A.  to  the  plaintiff,  and  that  plaintiff  being  about  to  sell  his 
goods  in  satisfaction  of  his  debt,  the  defendant  undertook  to 
pay  him  1221.  Ids.  if  be  would  forbear  to  sell,  does  not  shew 
that  this  is  a  promise  to  pay  the  debt  of  another  with  suffi- 
cient distinctness  to  bring  the  case  within  the  statute'. 

A  written  proposal  to  pay  a  moiety  of  the  debt  of  another, 
if  the  creditor  will  at  a  specified  time  of  meeting  accept  the 

•  ADiteyv.  Harden,  1  Bo«.  and  Pul.  N.    o  Banell  y.  Trunell,  4  Tauat.  1 17. 
R.  124.  p  lb. 

Vol:  II.  1. 
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pfopOMt  und  dischai^  the  deblor,  «l  not  binding  unless  tb^ 
cfedftor  accede  to  the  terms  in  writing^. 

Or  to  charge  any  person  upon  any  agreement  made  in  ron- 
sideration  of  marriage*']  It  is  now  settled,  notwithstandins^ 
fonner  dectstons  to  tbe  contrary',  that  this  ctouse  does  not 
extend  to  mutual  promises  to  marry :  consequently,  such 
,  promises  are  binding,  although  they  are  not  reduced  into 
writing  and  signed  by  the  party. 

The  plaintiff  declared  %  that  in  consideration  of  het  having 
promised  to  marry  the  defendant,  he  promised  to  marry  her 
at  his  father's  death;  and  averred,  that  the  father  was  dead» 
but  the  defendant  had  refused  to  marry  plaintiff,  and  had 
since  married  A.  B.  On  non-assumpsit  pleaded,  and  verdict 
for  plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  this 
parol  promise  was  not  good  in  Iaw«  But  (after  argument)  it 
was  hoklen,  that  the  case  was  not  within  the  statute;  for 
that  this  clause  in  the  statute  related  only  to  contracts  in  con« 
sidetation  of  marriage ;  and  the  defendant,  having  married 
another  person,  has  disabled  himself  from  performing  the 
promise ;  the  plaintiff,  therefore,  could  not  apply  to  the  spi- 
ritual court  to  have  a  performance  decreed^  and  consequently 
was  entitled  to  a  compensation  in  damages. 

C       J  Or  upon  any  contract  or  sale  nf  lands,  4r^«  or  any  interest 

/  in  or  concerning  them,']    An  i^^ieemwt  conferring  an  exclu^ 

^'  sive  right  to  the  vesture  of  landS  duriag  a  limited  tirae»  and 

/  for  giv^n  purposes,  is  a  contract  or  side  of  an  interest  in,  or  at 

"^   .  least  an  interest  concerning  Isolds ;  and  for  the  noa-perforo^ 

aoce  of  such  contract,  if  ihiS^  by  parol,  an  action  cannot  be 

maintained.    It  must  be  observed,  however,  that  the  statate 

;^  does  not  expressly  and  inuaediately  vacate  auch  contract,  if 

made  by  parol ;  it  only  precludes  the  bringing  an  aotioo  to 
enforce  it,  by  charging  the  contracting  party,  or  his  represen- 
tatives, on  the  ground  of  such  contract,  and  of  some  sup- 
posed breach  thereof.  Hence,  if  the  contract  be  executed^ 
the  parties  cannot  treat  it  as  a  nullity. 

Indebitatus  assumpsit  for  a  crop  of  potatoes  bargained  and 
sold",  and  dug  up  and  carded  away  by  virtue  of  such  bargain 
and  sale.  On  the  ^Ist  day  of  November,  1807,  the  defendant 
purchased  of  the  plaintiff,  by  parol,  at  so  much  per  sack,  a 
crop  of  potatoes  then  in  the  ground.    The  defendant.was  to 

q  Gaunt  v.  Hill,  1  Stark.  N.  F,C  10.  t  Per  £Uenboioc«l%  C. J.deUvcring  the 

r  Philpot  V.  Wallet,  3  Lev.  66.  Freem.  opinion   of  the  court  in  Crosby  v. 

241 .  S.  C.  Wddsworth,  6  East,  602. 

•  Cork  V.  Baker,  1  Str.  34.  Harrison  v.  u  Parker  v.  Staniland,  1 1  East,  362. 

Cape,  Ld.  Raym.  3S6.  S.  P.  per  Ward^ 

C.  B.  CarUi.  467, 8. 
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dig  tbem  up  aod  remote  tbeoft  without  delav,  aa  tbe  plamtiff 
wanted  the  ground  for  other  purposes.  The  defenoaot  ac« 
cordiogly  dug  up  and  carried  away  more  than  half  the  crop, 
but  was  prevented  by  the  frost  from  taking  the  remainder. 
The  plaintifiT  brought  his  action  to  recover  the  value  of  the 
whole  crop.  The  defendant  paid  into  court  a  sum  of  money 
equivalent  to  the  value  of  that  portion  of  the  crop  which  he 
had  taken.  It  was  objected,  that  this  was  a  contract  or  sale 
of  an  interest  in  land.  But  per  Lord  £llenborough»  C.  h 
The  liberty  which  the  defendant  had  of  entering  the  close  for 
the  purpose  of  taking  the  crop,  amounted  to  an  easement, 
and  notniug  more.  STo  interest  in  the  land  itself  passed,  or 
was  intended  to  pass  by  the  contract.  The  defendant  coul4 
not  have  maintained  ejectment  to  recover  possession  of  the 
crop.  In  this  respect  this  case  differed  materially  from  that 
of  Crosby  v.  Wadswortb,  which  he  was  not  disposed  to  ex-* 
tend ;  in  that  case  the  subject  matter  of  the  contract  was  the 
prima  vesture,  for  which  ejectment  lies,  as  does  also  trespass 
quare  clausum  fregit  But  trespass  quare  clausum  fregit 
could  not  be  brought  by  this  defendant  for  a  trespass  to  the 
close  in  which  the  crop  of  potatoes  grew.  It  did  not  follow, 
that,  because  the  crop  of  potatoes  was  not  at  the  time  of  the 
contract  a  chattel,  it  was  therefore  an  interest  in  land.  Bay- 
ley,  J.  said,  it  was  a  thing  whose  growth  wto  at  an  end,  and 
in  this  respect  distiogiiishable  from  the  eye  of  Bristow  ▼. 
Wadd^ngton  ',  which  was  a  contract  for  the  next  year's  crop 
of  hops ;  and  that  he  considered  the  land  merely  as  a  ware- 
house, and  that  the  contract  was  substaatially  the  same  thing, 
as  if  the  potato^  had  been  deposited  in  a  warehouse  at  this 
doae  of  the  sale. 

But  in  a  case'  where  there  bad  been  a  sale  of  a  crop  of 
growing  turnips,  it  was  holden,  that  this  was  a  sate  of  an  in- 
terest in  land.  N.  No  time  was  stipulated  for  the  removal 
of  the  turnips. 

Anaction  oii/kiekUatus assumpsit*^  with  a  count  on  a  ^^'(zm- 
turn  meruiif  for  moieties  of  crops  of  wheat  sold  by  the  plain- 
tifiT to  the  defendant,  and  accordingly  reaped  for  his,  the  de- 
fendant's, own  use ;  and  also  a  count  for  money  had  and  re- 
ceived. The  case  was,  that  the  plaintiff,  by  a  parol  agree- 
ment, bad  let  land  to  the  defendant,  from  which  he  was  to 
take  two  successive  crops,  and  to  render  the  plaintiff  a  moiety 

z  2  Boi.  &  Pul.  452.  z  Poulter  v.  KilU9gt>eck^  1  Bok.  k  Pui. 

J  Emmerson  v.  Heelii,  3  Taimt.  38.        397. 

irecognUin^  Bristow  v.  Waddin^on, 

2  Bos.  ft  Pal.  462. 
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of  the  crops  in  lieu  of  rent  While  the  crops  of  the  second 
year  were  on  the  ground,  an  appraisement  ot  them  was  taken 
by  both  parties,  and  the  value  ascertained.  The  defendant 
having  auerwards  refused  to  pay  a  moiety  of  the  value,  this 
action  was  brought.  It  was  objected,  on  a  case  reserved* 
that  the  agreement  was  within  the  statute ;  because  it  related 
to  land ;  but  the  court  overruled  the  objection  ;  Eyre,  C«  J. 
observing,  that  the  circumstance  of  the  appraisement  seemed 
to  put  an  end  to  this  point.  It  was  true,  that  as  the  case  ori- 
ginally stood,  the  plaintiff  had  a  claim  to  a  moiety  of  the'pro- 
duce  of  the  land,  under  a  special  agreement,  but  that  special 
agreement  was  executed  by  the  appraisement  The  circum- 
stance of  the  appraisement  afforded  clear  proof  that  the  plain- 
tiff sold  what  the  defendant  had  agre^  was  his;  and  the 
price  having  been  ascertained,  brought  this  to  the  case  of  an 
action  for  goods  sold  and  delivered  (9]. 

.  But  althoygh  the  contract  is  not  itself  wholly  void*  under 
«. , ,  the  statute,  merely  on  account  of  its  being  by  parol,  so  that 

if  the  same  is  executed,  the  parties  cannot  treat  it  as  a  nul- 
lity, yet,  while  it  remains  executory,  it  may  be  discharged  by 
parol,  before  any  thing  is  done  under  it  which  can  amount  to 
a  part  execution  of  it. 

An  agreement  to  occupy  lodgings  at  a  yearly  rent,  payable 
in  quarterly  porjttons,  (the  occupation  to  commence  on  a  fu* 
\    ture  day,)  is  an  agreement  remting  to  an  interest  in  land^ 
^    within  the  meaning  of  this  clause\ 

This  clause  comprehends  sales  of  land  by  auction  as  well 
as  other  sales^ ;  hence,  where  land  had  been  sold  by  auction, 
and  the  contract  having  been  abandoned,  an  action  was 
brought  to  recover  the  deposit,  in  which  action  the  plaintiff 
declared  specially  on  the  contract ;  it  was  holden,  that  it 
was  inqumbent  on  the  plaintiff  to  prove  a  contract  in  writ- 

a  Crosby  ▼.  Waklswortb,  6  Eait,  602.  €  Walker  t.  Constable,  2  Eip. if.  P.  C. 

b  |nman  v.  Stamp,  1  Stark.  N.  P.O.  13.  659.  I  Boe.  &  Pul.  406.  per  EnUm 

Lord  ElleDborougb,  C.  J.  but  see  Ry-  C.  in  Backmaiter  t.  Hairop,  L.  I.  H. 

ley  V.  Hicki,  Str.  651.  and  ante,  p.  Dec.  18,  1806. 

821. 

(9)  "  The  contract,  if  it  bad  originally  concerned  an  interest  in 
land,  after  the  agreed  substitution  of  pecuniary  value  for  specific  pro- 
duce, no  longer  aid  so :  it  was  originally  an  agreement  to  render  what 
should  have  become  a  chattel,  u  e,  part  of  a  severed  crop  in  that 
shape,  in  lieu  of  rent,  and  by  a  subsequent  agreement  it  was  changed 
to  money  instead-  of  remaining  a  specific  render  of  produce.**  Per 
Ellenborough,  C.  J.  6  East,  612. 
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ing*,  in  the  manner  Bpeci6ed  in  the  statute;  and  that  the 
eiKtry^  by  the  auctioneer  of  the  buyer's  name  could  ,not  be 
considered  as  a  sufficient  memorandum  and  signature  of  the 

3rreement»  so  as  to  satisfy  the  requisitions  of  the  statute ; 
though  a  different  doctrine  had  been  laid  down  with  r^ard 
to  the  17th  section,  relating  to  the  sale  of  goods,  upon  the  con* 
struction  of  which  it  has  been  holden*  that  the  auctioneer 
must  be  considered  as  the  agent  of  both  parties,  and  a  memo« 
randnm  made  by  him  sufficient  to  bind  the  bargain. 

But  in  a  later  case  of  Emmerson  v.  Heelia^  it  was  solemnly 
decided,  that  a  signing  by  the  auctioneer  is  a  signing  by  an 
agent  for  the  purchaser,  although  the  contract  be  a  contract 
for  the  sale  of  an  interest  in  land.  The  entry  of  the  name  of 
the  best  bidder  by  the  auctioneer  in  his  book,  is  just  the  same 
as  if  the  best  bidder  had  written  bis  own  name. 

Or  upon  any  agreement  that  is  not  to  be  performed  mthin 
the  space  of  one  year  from  the  making  thereof^  This  clause 
extends  to  those  cases  only,  where,  by  the  express  agreement 
of  the  party,  the  act  is  not  to  be  performed  within  a  yw. 
Hence  it  has  been  holden^,  that  a  promise  to  pay  money,  ob 
the  return  of  a  ship,  which  happened  not  to  return  within 
two  years  after  the  promise  made,  was  not  within  the  sta- 
tute ;  for,  by  possibility,  the  ship  might  have  returned  within 
a  yean 

So  where  an  action  was  brought  upon  an  agreement\  in 
which  the  defendant  promised,  for  one  guinea,  to  give  the 
plaintiff*  so  many  on  the  day  of  his  marriage.  The  marriage 
did  not  take  effect  until  nine  years  after  the  agreement  \  and 
the  question  was,  whether  the  agreement  ought  to  have  been 
in  writing.  Holt,  C  J.  (before  whom  the  cause  was  tried) 
advised  with  all  the  judges,  and  it  was  said  by  the  majority^ 
of  them,  (for  there  was  a  diversity  of  opinion,  and  Holt  dii- 
feredirom  the  majority) (10),  *'  Where  the  agreement  is  to 

* 

d  Stantfleld  ▼.  Johnson,  coram  Eyre,  f  2  Taunt.  38.  recognized  in  White  t. 

C.J.  1  Bsp,  N.P.C.  101.    But  aee  Proctor,  4  Taunt.  800. 

the  remarks  of  Eldon,  C.  in  Coles  y.  %  By  the  judges,  ex.  rel.  Treby,  C.  J. 

Tk«cotbick,  9  Yes.  jun.  249.  adopted  Anon.  Salk.  280.  tecognized  by  V^HX- 

by  Erskine,  C.  in  Buckmaster  v.  Uar-  mot,  J.  in  3  Burr.  1281 . 

rop,  L.  I.  H.  Dec.  18, 1806.  h  Peter  t.  Compton,  Skin.  353.  cited 

e  aimon  ▼.  Metivier,  1  Bl.  R.  60.  3  by  Denison,  J.  in  Fenton  t.  Emblen, 

Burr.  1921.  recognized   as  to  this  3  Boir.  1281. 

point  in  Hiude  v.  Whitebouse,  7  £ast| 

558.  . 


•    (10)  If  the  marriage  had  taken  effect  within  the  year,  all  the 
Judges  agreed  no  writing  was  necessary ;  but  as  in  the  case  before 


V 


I 


L 


n 

I 

•f 

V 


840  FRAUDS,  STATUTE  OF 

be  performed  upon  a  contingency^  dnd  it  does  Hoi  appear  on 
the  face  of  the  affteement  that  it  is  to  be  performed  after  the? 
yeflr«  there  a  note  in  writing  is  not  necessary ;  for  the  con« 
tingency  might  happen  within  the  year;  but  where  it  appears 
from  the  whole  tenor  of  the  agreement,  that  it  is  to  be  per- 
formed after  the  year,  there  a  note  in  writing  is  necessary/* 

So  where  the  plaintiif  declared*,  that  the  defendant's  tes- 
tator, in  consideration  that  the  plaintiff  would  become  his 
housekeeper,  and  take  upon  herself  the  care  and  manage- 
ment of  bis  family,  as  long  as  it  should  please  both  parties, 
undertook  to  pay  her  wages,  at  the  rate  of  £  for  one 
year;  and  also  by  his  toill  to  bequeath  to  her  an  annuity  of 
£  for  life^  payable  yearly  from  the  day  of  his  death  ;  and 
then  averred,  that  she  became  his  housekeeper,  and  so  con- 
tinued for  three  years  and  upwards,  but  thttt  the  defendant's 
testator  had.  not  bequeathed  her  the  annuity ;  theagreement 
having  been  by  parol,  it  was  contended,  that  the  case  wts 
.within  the  statute,  for  it  could  not  be  performed  on  the  plui 
of  the  testator  within  a  year;  for  a  whole  year  from  hia 
death  was  to  elapse,  before  the  annuity,  or  any  part  of  it^ 
would  become  payable.  To  this  it  was  answered,  that  tbe 
action  was  brought  for  the  testator  not  having  done  what  he 
ought  to  have  done  in  his  life-time,  viz.  bequeathing  the  an«* 
nuity  by  will,  which  might  have  been  done  within  the  yean 
The  court  held  the  case  not  within  tbe  statute,  and  Deniaon, 
J.  said— '*  The  statute  of  frauds  plainly  means  an  agreeoient 
not  to  be  performed  within  the  space  of  a  year,  and  expressly 
and  specifically  so  agreed.  A  contingency  i^  not  within  it/ 
nor  anv  case  that  depends  upon  a  contingency.  It  does  not 
extend  to  cases,  where  the  thing  may  be  performed  within 
the  year/' 

An  objection  upon  this  clause  was  taken  in  tbe  case  of 
Poulter  V.  Killingbeck,  1  Bos.  &  IfuL  SOT-  (for  a  partitular 
statement  of  which  see  ante,  p.  837.)  but  the  court  were  of 

i  Fenton  ▼.  Emblen,  Ezor.,  3  Buir.  1378. 1  Bl.  R.  353. 8.  C. 


them,  the  marriage  did  not  happen  within  the  ye^f,  but  nine  years 
after  the  promise,  Holt,  C.  J.,  and  the  minority  of  the  judges,  were 
of  opinion  that  it  ought  to  have  been  io  writii^,  because  the  de- 
sign of  the  statute  was,  not  to  trust  to  the  memory  of  witnesses 
for  a  longer  time  than  one  year.  See  Smith  v.  Westall,  Lord 
Ra3rm.  3lB,  7.  Holt,  C.  J.  had  expressed  the  rame  opinion  with 
respect  to  the  necessity  of  the  contingency  happening  within  the 

Sar  in  order  to  take  a  case  out  of  the  statute,  in  mncan  V.  Foster, 
in.  326. 
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opinion,  tbat  the  subaeqneat  agreement  relieved  the  case  from 
the  objection. 

By  the  word  perffMrmed  in  this  clause,  the  legislature  meant 
a  complete  and  not  a  partial  performance*  Hence,  if.  it  ap^ 
pear  to  have  been  tbe  understandii^  of  the  parties  to  a  coo- 
tract,  at  tbe  time,  that  it  was  not  to  be  completed  wiUiin  a 
year^,  although  it  might,  and  was  in  fact  in  part  performed 
within  tbat  time,  such  contract  is  within  this  clause,  and  if 
the  requisites  of  the  statute  are  not  complied  with,  it  cannot 
be  enforced. 

A  contract  for  a  year's  service,  to  commence  at  a  subse- 
quent day,  being  a  contract  not  to  be  performed  within  tbe 
year  is  within  this  clause  and  must  be  in  writing*. 

Unless  the  agreement  or  some  memorandum  or  note  thereof 
shall  he  in  writing^]  The  word  agreement  is  not  to  be  un- 
dentood  in  tbe  loose  incorrect  sense,  in  which  it  is  sometimes 
used  as  i^nonimous  to  promise  or  undertakings  but  in  its 
proper  and  correct  sense,  as  signifying  a  mutual  contract  on 
consideration  between  two  or  rnor^  parties.  Hence,  the 
whole  agreement,  that  is,,  not  the  promise  only,  but  the  con* 
stderation  on  which  it  is  founded^  must  be  in  writing"^*  'ftut 
it  is  suiBcTent  if  tbe  consideration  appear  by  necessary  infer-^ 
enct  and  implication. 

An  action  was  brought  to  recover  tbe  value  of  goods, 
«7bich  had  been  furnished  by  the  plaintiff  to  one  Nichols*, 
«inder  a  written  agreement  signed  by  the  defendant  in  the 
following  words  s 
which  Mr.  «fohn  Stadt 
jecfeed,  that  this  guarantee  was  void,  because  it  did  not  ex*- 
press  any  oonsideration  for  the  defendant's  promise  to  an- 
swer for  the  debt  of  another  person ;  that,  in  order  to  ascer^ 
tain  whether  there  was  any  consideration  exptessed  for  this 
purpose,  tbe  proper  way  was,  to  consider,  whether  any  action 
coold  have  been  brought  on  the  supposed  agreement,  by  the 
defendant  against  the  plaintiff.  But  here  there  was  no  under- 
taking on  the  part  of  the  latter  to  deliver  goods  to  Nichols, 
and  no  action  would  have  lain  against  him,  had  he  refuser!  to 
deliver  any:  Lord  Ellenborough  said,  that  though  by  the 
agreement  the  plaintiff  was  not  obliged  to  deliver  goods, 
there  appeared  a  sufficient, consideration  for  tbe  defendant;^ 
promise  to  be  answerable,  if  any  should  be  delivered ;  the 


I  guarantee  the  payment  of  any  goods 
idt  delivers  to  I.  Nichols."    It  was  oIk 


r 


K  fioydell  T.  DrammoDd,  1 1  East,  142. 
1  Braceprdle  v.  HesOd,  1  B.  &  A.  722. 
m  Wain  ▼.  Warlten,  6  East,  10.  re- 


cognised in  Saunders  ▼.  Wakefte]d> 
4B.&A.  595. 
n  Btadt  v.  Lill,  1  Camp.  N.  P.  C.  242. 
9EBSt,348.S.C. 
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stipulated  delivery  of  the  goods  to  Nichols  was  a  considera-  ' 
tion  appearing  on  the  fiice  of  the  writing,  and  when  the  deli« 
very  took  place,  the  consideration  attached ;  he  should  there- 
fore admit  evidence  of  the  delivery  of  the  goods.  V.  for 
plaintiff.  Upon  an  application  to  the  court  to  set  aside  this 
verdict,  the  court  said,  that  this  case  differed  from  Wain  v. 
Warlters,  as  the  i^orreement  here  contained  the  thing  to  be 
done  by  the  plaintiff,  which  was  the  foundation  of  the  de« 
fendant's  promise ;  and  that  the  delivery  of  the  goods  was  a 
sufficient  consideration,  although  no  cross  action  upon  the 
a^preement  could  have  been  brought  against  the  plaintiff, 
either  at  the  suit  of  the  defendant  or  of  Nichols.  Kule  nisi 
refused. 

If  the  writing  contain  a  promise  to  pay  the  debt  of  another, 
it  IS  sufficient  without  mentioning  the  amount  ^ 

nth  section.    ^*  No  contract  for  the  sale  of  any  goods, 

^  wares,  and  merchandises,  for  the  price  of  ten  pounds  or 
upwards,  shall  be  good,  except  the  Duyer  sliall  accept  part^ 
of  the  ^|Oods  so  sold,  and  actually  receive'lKe  same ;  or 

**  give  something  In  earnest  to  bind  the  bargain,  or  in  part  of 
payment;  or  that  some  note  or  memorandum  in  writing, 
of  the  said  bargain,  be  made  and  signed  by  the  parties  to 

**  be  charged  by  such  contract,  or  their  agents  thereunto  law- 

"  fully  authorized," 

No  contract  for  the  sale  of  any  goods,"]  This  branch  of ,. 
the  statute  extends  to  executory  contracts,  that  is,  contracts 
to  be  completed  at  a  future  time,  as  well  as  other  contracts ; 
but  it  is  to  be  observed,  that  a  distinction  has  been  taken  b^ 
tween  those  contracts,  where  the  thing  contracted  for  is 
existing  in  solido^  and  capable  of  being  delivered  at  the  time 
of  the  contract,  and  thost,-  where  it  is  requisite  that  some- 
thing should  be  done,  in  older  to  put  the  thing  into  the  state 
in  which  it  is  to  be  delivered  according  to  the  contract :  the 
former  have  been  holden  to  be  within  the  statute,  the  latter 
not  This  distinction  will  b^  illustrated  by  the  following 
cases: 

The  defendant  made  a  verbal  agreement^,  to  sell  and  de- 
liver so  many  sacks  of  flour  to  the  plaintiff,  to  be  put  in 
sacks  (which  the  plaintiff  was  to  send  to  the  defendant's 
mill)  and  shipped  on  board  vessels  to  be  provided  by  the 
plaintiff  for  the  purpose  of  exportation.  The  court  were 
of  opinion,  that  this  contract  was  within  the  statute,  and 
void :  because  the  requisites  of  the  statute  had  not  been  coio- 
plied  with. 

«  Bfttemtn  v.  Phillips,  15  East,  272.  p  Roode^u  ▼.  Wyatt,  2  H.  $1. 6^ 
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The  plaintiffB,  who  were  millers  near  HuU^,  on  the  99nd 
October,  1891,  made  an  agreement  with  the  defendant,  a 
corn  merchant,  for  the  sale  of  100  sacks  of  flour,  at  50s.  per 
sack,  to  be  got  ready  by  the  plaintifTs  to  ship  to  the  defend- 
ant's order  free  on  board,  at  Hull,  within  three  weeks,  to  be 
paid  for  by  a  bill  on  Londoa,  at  two  months  date,  on  receipt 
of  invoice.  There  was  no  memorandum  in  writing  of  the 
contract,  nor  any  earnest  paid.  The  flour  at  the  time  of  the 
bargain  was  not  prepared  so  as  to  be  capable  of  being  imme- 
diately delivered  to  the,  defendant  Bayley,  J.,  at  the  trial, 
was  of  opinion  that  the  case  fell  within  the  17th  section  of  the 
statute  of  frauds,  and  the  plaintifiis  were  accordingly  non- 
suited. Upon  motioi^  to  set  aside  nonsuit,  the  court  con* 
curred  in  opinion  with  the  learned  judge.  Bayley,  J.  said, 
that  Clayton  v.  Andrews  (post  p.  844.)  had  been  corrected  l^ 
Rondeau  v.  Wyatt,  and  Uolroyd,  J.  added,  that  he  could  not 
agree  with  the  judgment  of  the  court  in  Clayton  V.  Andrews. 

The  defendant,  on  the  4th  of  July,  1795',  at  Nottingham, 
Bold  to  the  .pl'aintifl;  by  sample,  fifty  quarters  of  wheat,  at 
four  guineas  per  quarter;  the  wheat  to  be  delivered  by  the 
defendant  to  the  plaintiff,  at  Gainsborough.  Two  days  aft^r* 
wards,  the  defendant  delivered  to  the  plaintiff  at  N.  the 
sample  by  which  he  had  sold  the  wheat  to  himi  but  such 
•ample  was  no  part  of  the  fifty  quarters  to  be  delivered  at  6« 
There  was  not  any  money  paid  by  the  plaintifi*  to  the  da* 
fendant  in  earnest,  or  any  memorandum  m  writing.  It  was 
holden,  that  the  contract  was  within  the  statute,  and  conse- 
quently void. 

In  trover  for  sheep',  which  the  plaintiff  had  verbally 
agreed  to  buy  of  the  defendant  at  Lewes*  fair,  and  to  take 
them  away  at  a  certain  hour ;  it  appeared,  that  there  was 
not  any  money  paid,  or  any  sheep*  aelivered.  The  plaintiff 
not  coming  at  the  appointed  time;  nor  sending  for  the  sheep, 
the  defendant  sold  them  to  another  person.  The  court  held, 
that  the  statute  of  frauds  prevented  any  property  from « vest- 
ing in  the  plaintifi*,  so  as  to  enable  him  to  maintain  trover, 
there  being  neither  earnest  or  delivery^  or  any  agreement  in 
writing. 

The  defendant  bespoke  a  chariot^  and  when  made,  refused 
to  take  it  In  an  action  for  the  value,  Pratt,  C.  J.  held  this 
not  to  be  a  case  within  the  statute  ( 1 1). 

q  Garbutt  ftnd  another  v.  Watson,  5  B.    s  Alexander  v.  Comber,  1  U.  Bl.  20. 

fc  A.  613.  t  Towers  v.  Sir  J.  Osboro^  London  sit* 

T  Cooper  Y.  Elston,  7  T.  R.  14.  tings,  Str.  506. 

(11)  **  The  case  of  Towers  v.  Osboro,  when  truly  considered. 
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Tfae.defeadant",  oo  i3th  October,  1766,  agreed  to  deliver 
one  load  aod  a  half  of  wheat  to  the  plaintiff^  within  three 
weeks  or  a  month  from  the  time  of  the  agreement,  at  the 
rate  of  twelve  guineas  a  load,  to  be  paid  on  delivery ;  which 
wheat  was  understood^  by  both  parties,  to  be  at  that  time  UU' 
t/trashed.  No  part  of  the  wheat  so  sold  was  delivered ;  nor 
any  money  paid  as  earnest ;  nor  any  memorandum  made  in 
writing.  The  court,  on  a  case  reserved  from  Sussex  assizes, 
were  of  opinion,  on  the  authority  of  the  preceding  case  of 
Towers  v.  Osborn,  that  this  agreement  was  not  within  the 
statute ;  Yates,  J.  observing,  that  the  wlieat  was  not  thrashed 
at.  the  time  when  the  contract  was  made,'  and  consequently, 
it  could  not  be  delivered  at  that  time;  therefore  the  statute 
did  not  apply.  So  a  contract  for  the  purchase  of  a  quantity 
of  oak  pins  tor  the  price  of  upwards  of  lO/.»  which  were  not 
th^  made,  but  were  to  be  cut  out  of  slabs  and  delivered  to 
the  buyer,  was  holdeu  not  to  be  within  the  statute*. 

Goods,  wares^  and  merchandises^]  The  subject  matter  of 
the  agreement  must  be  taken  with  reference  to  the  tipe  of 
the  bargain  ^  Hence,  if  at  that  time  the  subject  contracted 
for  be  an  unsevered  portion  of  the  freehold,  as  a  growing  crop 
of  grass*,  this  section  of  the  statute  does  not  apply. 

The  statute  does  not  exclude  parol  evidence  that  a  written 
contract  for  the  sale  of  goods,  purporting  to  be  made  between 
A.  the  seller,  and  B.  the  buyer,  was  on  B.'s  part,  made  by 
him  only  as  agent  for  C\ 

Except  the  buyer  shall  accept  part  of  the  foods  so  sold, 
and  actually  receive  the  same,]  hi  order  to  take  a  contract 
for  the  sale  of  goods  of  the  value  of  10/.  or  upwards,  out  of 

11  Clayton  ▼.  Alidi«W«,  4  Ban.  aiOl.        z  GrosbyT.  Wadsworth,  6  East,  60S. 
X  6rov€t  V.  Buck,  3  M.  &  S.  176.  a  Wikon  ▼.  Hart,  7  Taunt.  296. 

y  Per  EUenborough,  C.  J.  6  East,  610. 


was  not  a  contract  for  the  purchase  of  goods,  but  for  the  making 
something  which  had  not  any  existence  at  the  time."  Per  Law- 
rence, J.  7  T.  R.  17.  **  The  case  of  Towers  v.  Osbom  went  upon 
the  general  principle,  that  executory  contracts  were  not  within  the 
meaning  of  the  statute.  If  by  that  were  meant  contracts  for  the  sale 
of  goods  to  be  execnted  on  a  future  day,  such  a  construction  would 
be  a  repeal  of  the  act ;  but  if  it  only  meant  such  contracts  as  were 
incapable  of  being  executed  at  the  time,  then  the  decision  was  right : 
and  such  was  the  case  then  in  judgement."  Per  Grose,  J.  7  T.  R.  16. 
•*  In  Towers  v.  Osborne  the  chariot  which  was  ordered  to  be  made 
would  never  but  for  that  order  have  had  any  existence.*'  Abbott, 
C.  J.  in  Garbutt  v.  Watson,  5  B.  &  A.  614. 
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the  statute,  there  tntAt  be  eitber  a  reoeipt  alid  aoceplaiice« 
by  the  vendee,  or  the  whole  or  a  part  or  the  thing  sotd,  or 
somelliing  given  in* earnest,  or  a  part  payment,  of  the  eotk^ 
flfkieration;  otherwise  the  agreement  must  be  reduced  to 
tt'^riting  in  the  manner  specrfied  by  this  section*  Wbeipe 
goods  are  ponderous,  and  incapable  of  being  handed  ovev 
ftotti  one  to  another,  there  need  not  be  an  actual  delivery  (It.)^ 
but  it  may  be  done  by  that  which  is  tantamount,  such  as  thfl 
delivery  of  a  kev  of  the  warehouse,  in  which  the  goods  are 
lodged,  or  by  cfelivery  of  other  indicia  of  property.  So  if 
the  purchaser  deals  with  the  commodity,  as  if  it  were  is  his 
actual  possession,  this  wiM  supersede  the  necessity  of  proving 
actual  delivery.  Hence^,  after  a  bargain  and  sale  of  a  stack 
of  hay  between  the  pa^rties  on  the  spot  where  the  stack  stood, 
evidence  that  the  vendee  actually  sold  part  of  it  to  another 
person  (by  whom,  though  against  the  vendee's  approbation, 
it  was  taken  away,)  is  sufficient  to  warrant  the  jury  in  find« 
ing  a  deVivery  to,  and  an  acceptance  by,  the  vendee,  so  as  to 
take  the  case  out  of  the  statute* 

So  where  a  persoh  having  purchased  a  horse  of  a  horse^ 
dealer,  desired  him  to  keep  the  horse  at  Hvery  for  him,  and 
the  horse-dealer  accepted  the  order,  and  put  the  horse  out 
of  bid  sale-stable  into  another  stable:  this  Wa^  lioiden*  to 
be  a  suiScient  delivery,  to  as  to  take  the  cttse  Out  of  the 
statute. 

But  where  a  horse  was  sold  bv  verbal  contract,  but  no 
time  was  6xed  for  the  payment  of  the  price ;   the  horse  was 

b  Chaplin  v.  Rogen,  1  East,  192.  c  £lmore  v.  Stone,  1  Taunt.  458. 


(12)  In  an  action  for  not  deliveripg  a  quantity  of  rice,  it  ap» 
peared  that  the  defendant  had  informed  the  plaintiff  that  defendant 
tiad  a  quantity  of  rice  to  sell ;  there  Was  no  evidence  to  prove  any 
contract  made,  bat  the  plaintiff  produced  an  order  on  Bennet  and 
Co.  to  deliver  to  him  twenty  barrels  of  rice,  which  was  signed  by 
defendant ;  and  a  witness  proved,  that  defendant  had  told  nim  that 
be  had  sold  twenty  barrels  of  rice  to  the  plaintiff,  at  17«.  per  hun- 
dred. The  plaintiff  then  proved  the  delivery  of  the  order  for  the 
rice  to  the  warehouseman  of  Bennet  and  Co.  The  rice  not  having 
been  taken  away  immediately,  the  defendant  afterwards  counteT<*> 
manded  the  delivery,  in  consequence  of  which  Bennet  and  Co. 're- 
fused to  deliver  the  rice  to  the  plaintiff,  who  sent  for  it  some  days 
sfter  the  order  had  been  countermanded.  Eyre,  C.  J.  was  of  opi- 
nion, that  the  order  for  delivery,  directed  to  the  persons  in  whose 
possession  the  rice  was,  amounted  to  a  delivery,  so  as  to  take  the 
case  out  of  the  statute.    Searle  v.  Keeves,  2  Esp.  N.  P.  C.  598. 
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to  remain  with  the  vendors  for  twenty  days  without  any 
charge  to  the  vendee ;  at  the  expiration  of  that  time  the 
horse  was  sent  to  grass,  by  the  direction  of  the  vendee,  and 
by  his  desire,  entered  as  the  horse  of  one  of  the  vendors :  it 
was  holden',  that  there  was  no  acceptance  of  the  horse  by 
the  vendee.  So  where  a  vendee  verbally  agreed,  at  a  public 
market,  with  the  agent  of  the  vendor  to  purchase  twelve 
bushels  of  tares,  (then  in  vendor's  possession,  constituting  part 
of  a  larger  quantity  in  bulk,)  to  remain  in  vendor*s  possession 
until  called  for,  and  the  agent,  on  his  return  home,  measured 
the  twelve  bushels  and  set  them  apart  for  the  vendor ;  it  was 
holden*,  that  this  did  not  amount  to  an  acceptance  by  the  lat- 
ter, so  as  to  take  the  case;  out  of  the  statute.  So  where  A. 
agreed  to  purchase  a  horse  from  B.  for  ready  money,  and  to 
take  him  within  a  time  asreed  upon;  about  the  expiration  of 
that  time,  A.  rode  the  horse,  and  gave  directions  as  to  its 
treatment,  &c.  but  requested  that  it  might  remain  in  B.'s  pos- 
session for  a  further  time,  at  the  expiration  of  which  he  pro- 
mised to  fetch  it  away  and  pay  the  price,  to  which  B.  as- 
sented, the  horse  died  before  A.  paid  the  price  or  took  it 
away:  it  was  holden^  that  there  was  not  any  acceptance 
within  the  statute.  So  where  A.,  a  merchant  in  London*, 
had  been  in  the  habit  of  selling  goods  to  B.,  resident  in  the 
countnr,  and  of  delivering  them  to  a  wharfinger  in  London^ 
to  be  forwarded  to  B.  by  the  first  ship ;  in  pursuance  of  a 
parol  order  from  B.  goods  were  delivered  to,  and  accepted  by 
the  wharfinger  to  be  forwarded  in  the  usual  manner :  it  was 
holden,  that  this  was  not  an  acceptance  by  the  buyer  sufit* 
cient  to  take  the  case  out  of  the  statute. 

If  a  purchaser  of  goods  draws  the  edge  of  a  shilling  over  the 
band  of  the  vendor,  and  returns  the  money  into  his  own 
pocket,  which  in  the  north  of  £ngland  is  called  the  striking 
off  a  bargain,  this  is  not  a  part  payment*^  within  the  statute. 

A.  having  sent  to  B.^  a  bale  of  sponge  (in  consequence  of 
a  verbal  order  from  B.)  for  which  he  charged  11*.  per  pound, ' 
B.  returned  it,  and  at  the  same  time  wrote  a  letter  to  A., 
stating,  that  the  sponge  had  been  examined,  and  having  been 
found  not  to  be  worth  more  than  6s.  per  pound,  he  had  sent 
it  back.  It  was  holden,  that  there  was  not  such  a  receipt 
and  acceptance  of  the  goods  as  would  take  the  case  out  of 
the  statute. 

d  Carter  aod  anotlier  v.  Toutsaint,  SB.  h  Blenkinsop  ▼.  Clay  too,  7  Taunt.  697. 

k  A.  855.  i   Kent  v.  Huskinaon,  3  Bos.  ft  Pul. 

e  Howe  v.  Palmer,  3  B.  &  A.  321.  233.  cited  in  Astey  v.  £mery,  B.  R. 

f  TcmpeatT.  Fitzgerald,  3  fi.&  A.  680.  Trin.  55  G.  3.  4  Maulc  k  Selwyn, 

g  Hanson   and  another  v.  Armitage,  262. 

5B.&A.557. 
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So  where  a  cornfactor,  at  Nottingham,  and  who  alao  bad  a 
warehouse  at  Derby,  on  the  18th  November,  agreed  to  sell 
to  the  defendant  a  quantity  of  barley,  the  property  of  the 

ElaintiflT,  and  then  in  the  hands  of  J.  S.  for  the  purpose  of 
eing  kiln  dried,  at  38s.  per  quarter,  to  go  by  the  cornfactor's 
first  boat,  and  to  be  delivered  at  Derby  at  the  comfactor's 
warehouse.  The  38^.  per  quarter  was  a  higher  price  on 
account  of  the  delivery  being  at  the  comfactor's  expense. 
Afterwards  the  defendant  went  to  J.  S.,  told  him  be  bad 
bought  the  barley,  and  desired  him  to  see  it  delivered  and 
measured,  and  put  up  properly.  Two  or  three  days  after- 
wards the  barley  was  sent  by  the  first  boat,  and  on  the  26th 
November  the  cornfactors  clerk  saw  the  defendant  at 
Derby,  and  delivered  him  the  invoice,  which  the  defendant 
took  and  requested  a  week  longer  for  payment,  which  was 
allowed  him,  but  on  the  same  day  gave  notice  that  he  would 
not  accept  the  barley.  The  barley  arrived  at  the  warehouse 
^  Derbv  on  the  1st  of  December.  In  assumpsit  for  goods 
sold  and  delivered,  it  was  objected,  that  there  oeing  no  note 
in  writing,  the  contract  was  void.  The  learned  judge  being 
of  this  opinion,  nonsuited  the  plaintiflT;  and  this  nonsuit  was 
afterwards  confirmed  by  the  courts. 

But  if  goods  are  ordered  verbally,  the  delivery  of  them  to 
a  carrier  is  sufficient  to  bind  the  contract,  where  the  pur- 
chaser has  been  in  the  habit  of  receiving  goods  from  the  ven- 
dor by  the  same  mode  of  conveyance*'. 

Where  a  sample  is  delivered  to,  and  accepted  by  the  pur- 
chaser ^  and  such  sample  is  to  be  accounted  for  as  part  of 
the  commodity  sold  ;  this  will  be  considered  as  a  sufficient 
acceptance  and  receiving  of  part  of  the  goods,  so  as  to  take 
the  case  out  of  the  statute.  But  the  deliveiy  of  a  sample, 
which  is  no  part  of  the  things  sold  will  not"*. 

Or  thai  som€  note  or  memorandum  in  writing  of  the  bar* 
gain  be  made,  and  signed  by  the  parties  to  be  charged  by  such 
contract  or  their  agents,"]  An  action  on  the  case  was  brought 
against  the  defendants '^y  for  not  accepting  and  paying  for 
certain  goods  which  they  had  contracted  to  purchase  by  the 
following  memorandum  in  writing:  **We  agree  to  give 
Mr.  Egerton  \9d.  per  lb.  for  thirty  bales  of  Smyrna  cotton, 
customary  allowance,  cash  three  per  cent,  as  soon  as  our 
certificate  is  complete.    (Signed)  Matthews  and  Tumbull ; 

j  Astey  T.  Emety,  B.R.  Trin.  55  0.3.        7  Eut,  558.    Kilxiitz  r.  Svirey,  5 

4  M.  ft  8. 262.  Eip.  N.  P.  C.  267. 

k  HaitT.8«AUej,  3  Camp.  528.  mTeaver  ▼.  West,  HoltV  N.  P.  C.  178. 

1  Hinde  t.  Whitebome  and  another,    n  Egerton  r.  Matthewg  and  another* 

6  East,  307. 
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'  and  dated  Ibe  2d  of  September,  1603,**  The  defendaoU  bad 
before  beoome  bankrupts,  and  their  certificate  was  then  wait- 
ing for  the  Lord  Chancellor's  allowance,  and  after  it  was 
allowed  tfaey  signed  the  memorandum  again.  It  was  ob- 
jected on  the  authority  of  Wain  v.  Warlters,  that  the  coi^ 
tract  being  altogether  executoiy,  and  no  consideration  for  the 
promise  appearing  on  the  face  of  the  writing,  nor  any  rou^ 
tiiality  in  the  engagement,  it  was  void ;  but  tbe  court  over<- 
ruled  the  objection  on  this  ground,  that  the  object  and  word- 
ing of  tbe  17th  section  was  different  from  that  of  the  4tli 
section,  in  which  the  word  ^a^eement  was  introduced,  and 
upon  which  tbe  decision  in  Wain  ▼.  Warlters  proceeded  And 
Lord  Ellenborough,  C.  J.  observed,  that  in  this  case  of  Eger^ 
ton  V.  Matthews,  the  words  of  tbe  statute  were  satisfied,  if 
there  were  9oaie  note  or  memorandum  in  writing,  of  the  &afv 
gm«9  signed  by  the  parties  to  be  cbarged  by  such  cmr 
tract  And  this  was  a  memorandum  of  the  bargain,  or  at 
least  of  so  much  of  it  as  was  sufficient  to  bind  the  partiea  to 
be  cbarged  therewith,  and  whose  signatures  to  it  was  aU  that 
tbe  statute  required  (13). 

Signed  by  the  Parties.']  The  place  of  the  sigoaUiJie  is  ini«- 
material.  If  a  person  draw  up  an  agreement  in  his  own 
handwriting,  beginning,  ^^I,  A.  B.,  agree,  &&'*  and  leave  a 
place  for  a  signature  at  the  bottom,  but  does  not  sign  it,  the 
agreement  will  be  considered  as  sufficiently  8ign^^  So  it 
seems,  if  a  person  be  in  the  habit  of  printing  instead  of  writ- 
ing his  name,  he  may  be  said  to  sign  by  his  printed  name,  as 
well  as  bis  written  name^ 

In  an  action  on  tbe  case  for  the  nondelivery  of  a  quantity 
of  gin,  bought  of  the  defendants S  it  appeared,  that  at  the 
time  the  order  of  tbe  gin  was  given  by  the  plaintiff  to  the 
defendants,  a  bi41  of  parcels  was  delivered  to  the  former,  the 
printed  part  of  which  was,  **  London.    Bought  of  Jackson 

o  Knight  T.  Ciockford,  1  Esp.  N.  P.  C.    q  Saundenon  t.  Jackton  and  anotber, 

190.  per  Eyre,  C  J.  2  Bos.  &  Pul.  288. 

p  Per£ld<M,C.l.iiiaB(M.iStPul.23a. 


(19)  It  will  be  obserred,  that  in  this  case  the  name  of  the  pur* 
ckaaer,  at  well  as  the  seller,  appeared  in  tbe  saemorandw,  al- 
though d>e  purchaser  only  regularly  signed  it ;  but  ia  Cbamf  ion  v. 
Plummer,  1  Bos.  &  Pul.  N.  R.  252.  wnere  the  seller  only  signed, 
and  the  name  of  the  purchaser  did  nfii  appear  on  the  bill  of  par- 
cels, it  was  holdea,  that  the  bill  of  jparcels  was  an  iaanfficieiKt  «De- 
morandum  of  the  bargain,  because  there  eansoltis  a  oostract  with- 
out two  parties.    See' Cooper  v.  Smith,  15  East,  103. 
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and  Iinkin«  distiUera,**  and  (hen  followed,  ia  writing,  **  IHQQ 
^gallons  of  gin,  I  in  5.  gin  7fl.  SM»'  The  name  of  the  pwt* 
chaser  was  inserted  in  the  bill  of  parcels'.  About  a  month 
after,  the  defendants  also  wrote  the  following  letter  to  the 
ptetntiflT;  **  Sir,  we  wish  to  know  what  time  we  shall  send 
'j^3Kt  part  of  your  order,  and  shall  be  obliged  for  a  little  time 
m  deltveiy  of  the  remainder ;  must  request  you  to  return  our 
pipes.  Yours,  &c.  Jackson  and  Hankio."  It  was  holdea, 
that  by  ooonectiog  the  bill  of  parcels  with  the  subsequent 
k^Cter  of  the  defendants,  the  requisites  of  the  statute  were 
suAcientty  coonplied  with.  So  where  the  name  of  the  seUer 
^ras  printed  on  the  bill  of  parcds,  but  he  had  written  thereon 
the  naine  of  the  purchaser,  that  was  holden  to  be  a  reoogni-^ 
tiOQ  of  the  contract  and  adoption  of  the  printed  name,  so  as 
to  satisfy  the  words  of  the  statute  '• 

Or  their  agents  thereunto  lawfully  authorisedJ]  The 
question,  whether  thi^  (17th)  section  of  the  statute,  can« 
prebends  contracts  for  the  sale  of  goods  by  auction,  as 
\^ell  as  other  sales,  has  not  as  yet  been  solemnly  deter* 
mined  (14).  Assuming,  however,  that  sales  by  auctieaeers 
or  brokers  are  within  the  ITth  section,  it  has  been  uniformly 
holden,  ever  since  the  case  of  Simon  v.  Metirier^,  thatrtie 
auctioneer  or  broker  is  the  agent  of  both  parties,  and  a  memo* 
randum,  made  by  him  of  the  bargain,  is  a  sufficient  compliance 
with  the  terms  of  the  statute,  to  make  the  contract  of  sale 
binding  on  each  (15).  But  the  memorandum  by  the  auctioneer 

r  See  Champion  v.  Plummer,  1  Bot.    t  Per  Ellenboroagti,  C.  i.  dsliwring 
&  Pul.  N.  R.  254.  Uie  opiiiioa  of  the  court  in  Hinde 

t  Schneider  ▼.  Norris,  2  M.  &  S.  286.  T.  Whitehouae,  7  East,  569. 


(14)  Lord  Mansfield,  C.  J.  and  Wilmot,  J,  in  Simon  v.  Metivier, 
1  Bl.  R.  599.  were  ineiined  to  think,  that  sales  by  auction  were  not 
within  the  statute,  on  the  ground,  that  the  solemnity  of  that  kind 
of  sale,  and  the  number  of  persons  present,  precluded  allperjury 
as  to  the  faesi  of  tale,  fiut  see  the  judicious  remarks  of  Qlenbo* 
rongk,  C.  J.  on  this  opinion,  and  the  Kasoung  on  wfaieh  tt  is 
founded,  ia  Himie  v.  Whitehoute,  7  £ast,  bQ%,  See  sale,  pu  .83e9, 
under  tbe  4th  abuse  of  the  4jtk  -section,  as  to  sides  of  land  by  aae- 
tion. 

(15)  in  like  teaaaer,  the  memovandDm  in  a  broke  i^s  book,  and 
the  bought  and  sold  notes  transcribed  therefrom,  and  delivered  to 
the  buyers  and  sellers  respectively,  are  sufficient  to  bind  the  bar- 

Sno,  the  broker  being  considered  as  the  agent  of  both  patties, 
ucker  v.  Cammyer,  1  Esp.  N.  P.  C.  105.  ruled  by  Kenyon, 
C.  J.  on  the  authority  of  Simon  v.  Metiver ;  and  Per  Elfenborough, 
C.  J.  in  Hmde  ▼.  Whitehouse,  7  East,  569.  S.  P.    A  material  al- 
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must  be  a  suflScient  merooranduin ;  for  wUere  at  a  aal6  by 
auction  of  sugars,  the  auctioneer  (having  before  him  the 
printed  catalogue  of  sale,  containing  the  lots,  marks,  and 
number  of  hogsheads,  and  the  gross  weights  of  the  sugars ; 
and  also  another  written  paper  containing  the  conditions  of 
sale,  which  latter  he  read  to  the  bidders,  as  the  conditions  on 
which  the  sugars  were  to  be  sold ;  but  the  two  papers  were 
neither  externally  annexed  nor  contained  any  internal  refer- 
ence to  each  other,)  wrote  down  on  the  catalogue  the  name 
of  the  highest  bidder,  and  the  sum  bid  for  the  particular  lots; 
it  was  holden",  that  the  minute  made  on  the  catalogue  of  sale, 
which  catalogue  was  not  by  any  reference  incorporated  with 
the  conditions  of  sale,)  was  not  a  sufficient  memorandum  of  a 
bargain  under  those  conditions  of  sale.  Where,  however^ 
goods  were  sold  by  auction  to  an  agent*,  and  the  auctioneer 
wrote  the  initials  of  the  agent*s  name,  together  with  the  prices 
opposite  the  lots  purchai^  by  him,  in  the  printed  catalogue, 
and  the  principal  afterwards,  in  a  letter  to  the  agent,  recog- 
nised the  purchase,  it  was  holdcn,  that  the  entry  in  the  cata* 
logue,  and  the  letter,  coupled  together,  were  a  sufficient  me- 
morandum of  the  contract  But  the  agent  contemplated,  by 
the  17th  sect,  who  is  to  bind  a  defendant  by  his  signature, 
must  be  a  third  person,  and  not  the  other  contracting  parly  ; 
and  therefore,  where  an  auctioneer  wrote  down  the  defen- 
dant's name  by  his  authority  opposite  to  the  lot  purchased  : 
it  was  holden^,  that  in  an  action  brought  in  the  name  of  the  ' 
auctioneer,  the  entry  in  such  book  was  not  sufficient  to  take 
the  case  out  of  the  statute. 

In  Boydell  V.  Drummond,  11  East,  142.,  itwas  holden, 
that  the  signature  of  the  defendant,   in  a  book  entituled 

n  Hinde  ▼.  Whitehouse,  7  East,  658.       x  FhiUimore  t.  Bany,  1  Camp.  N.  P. 

C.  613. 
J  FarebiotherT.SimmoBt6B.JfcA.3S3. 


teration  ^l  a  sale  note  by  the  broker,  after  the  bargain  made,  at  the 
instance  of  the  selleis  .without  the  consent  of  the  purchaser,  annuls 
the  instrument,  so  as  to  preclude  the  seller  from  recovering  upon 
the  contract,  evidenced  by  the  instmment  so  altered  by  hinu 
Powell  V.  Divett,  15  East,  29.  '<  If  the  broker  deliver  a  different 
note  of  the  contract  to  each  party  contracting,  there  is  no  valid 
"^  contract  There  is,  I  believe,  a  case  which  states  the  entry  in  the 
*  broker's  book  to  be  the  original  ccmtract,  but  it  has  been  since  con- 
tradicted. Each  is  bound  by  the  note  which  the  broker  delivers* 
and  if  different  notes  are  given  to  the  parties,  neither  can  under- 
stand  the  other.'*  Per  GiU»,  C.  J.  Gumming  v.  Roebuck,  Holt's 
N.  P,  C.  172. 


FRAUDS,.  STATUTE  OF  8S1 


CI 


Shakespeare  Sabscribere,  their  signatures/'  not  referring 
to  a  printed  prospectus  which  contained  the  terms  of  the  con- 
tract^ and  which  was  delivered  at  the  time  to  the^  subscribers 
to  the  Boydell  Shakespeare,  could^not  be  connected  with  the 
prospectus,  so  as  to  take  the  case  out  of  the  statute,  inasmuch 
as  such .  connection  couU  not  be  established  without  the 
intervention  of  parol  evidence,  and  that  would  open  a  door 
for  perjury,  which  it  was  the  object  of  the  statute  to 
prevent 

If  on  the  sale  by  auction  of  goods  the  same  person  is  de- 
clared the  highest  bidder  for  several  lots,  a  distinct  con- 
tract arises  for  each  lot ;  ^and  although  all  the  lots  together 
purchased  by  the  same  person  exceed  lOl.  in  value,  yet  if  the 
lots  are  separately  of  less  value  than  lOl.  a  memorandum  in 
writing  is  not  necessary*. 

It  is  to  be  observed,  that  neither  the  4th  nor  17th  sections 
of  this  statute  require,  that  the  agent  should  be  authorized  by 
writing,  A  parol  authority,  therefore,  is  sufficient*  (16). 
But  the  character  of  agent  cannot  be  supported  by  one  of  the 
contracting  parties'*. 


IIL  The  fifth  and  sixth  Sections  relating  to  the  Execution 

and  Revocation  of  Wills. 


bth  Section,"^^^  All  devises  and  bequests  of  any  lands  or 
tenements,  devisable  either  by  force  of  the  statute  of  wills, 
or  by  this  statute,  or  by  the  custom  of  Kent,  or  of  any  bo- 
rough, or  any  other  particular  custom,  shall  be  in  writing, 
and  signed  by  the  party  so.  devising  the  same,  or  by  some 
other  person  m  his  presence,  and  by  'his  express  directions, 
*'  and  shall  be  attested  and  subscribed  in  the  presence  of  tlie 
*•  devisor,  by  three  or  four  credible  witnesses,  or  else  they 
**  shall  be  utterly  void  and  of  none  effecf 


«  EmmefsoQ  ▼.  HeeUs,  2  Taunt.  dS.      .  c  Wright  v.  Dannah,  2  Camp.  N.  P.  C. 
b  Per  Kanyon,-  C.  J.  in  Rucker  y.  Cam-        203. 

mcyar,  1  Eip.  N.  P.  C.  106.    See  also 

Bmmenon  ▼.  Heelis,  2  Taunt.  40. 


(16)  The  third  section,  relating  to  assignments  and  surrenders 
•of  leases,  &c  requires  that  the  agent  should  be  authorized  by 
writing^ 
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All  detises  of  any  lands  or  tenententsJ}  Although  theil^ 
words  Art  very  general,  and  extend  to  cQstomaiy  freeholds \ 
not  passing  by  surrender,  yet  it  has  been  holden,  that  copy* 
hold  land^  and  customary^  estates,  passing  by  surrender,  are 
not  comprehended  within  tbem«  In  these  cases,  the  estate  i|i 
considered  as  passing  by  the  surrender,  of  which  the  witt 
Only  directs  the  uses.  Consequently^  it  is  not  neosssaiy  that 
such  will  should  be  executed  With  the  soleninities  re(|Qired  -by 
this  statute.  Hence,  a  mere  draught  of  a  will,  the  signing 
and  publication  of  which  were  prevented  by  the  sudden  death 
of  the  testator,  has  been  bolaen  sufficient  to  pass  copyhold 
land  surrendered  to  th^  use  of  the  will.  N.  By  stat  53  Geo. 
S.  c.  192.  Dispositions  by  will  by  any  person  dying  after 
l^th  of  July,.  1815,  of  copyhold  estates,  are  made  effectual 
without  any  previous  surrender  to  the  use  thereof.  But  this 
statute  only  supplies  the  want  of  a  formal  surrender,  and  does 
not  extend  to  a  case  where  the  surrender  is  matter  of  sub- 
stance, as  where  it  is  required  to  be  accompanied  by  the  se- 
parate examination  of  wife'. 

By  the  t2th  section  of  the  statute  of  frauds,  /'  Estates  pur 
"  outer  vie  are  devisable  by  will  in  writing,  signed  by  the  de- 
*'  visor,  and  attested  by  three  witnesses,  as  in  the  fifth  sec- 
•*  tion." 

Shall  be  in  writing.']  This  provision  is  merely  a  repetition 
of  what  had  been  required  by  the  stat.  32  H.  8.  c.  1.  which 
first  gave  the  power  of  disposing  of  land  by  wilL  But  writimc 
was  the  only  solemojty  which  th^Utatate required  (17).  Hence^ 
before  the  statute  of  frauds,  short  notes,  taken  by  a  lawyer 
from  the  testator's  mouthy  for.tbe.purposegf  being  rediiced 
into  foi:m*,  were  holden  to  be  a  good  will,  though  the  tes» 
tator  died  before  they  were  so  reduced  into  form*  In  like 
manner,  a  scrap  of  writing,  though  it  was  not  signed,  sealed, 
or  written,  by  the  testator,  might  have  been  established  as^a 

a  Httssey  ▼.  Orillt,  hmhl.  S99.  C  C  56.  and  in  «  note  to  WaggtaJF 
b  Roe  d.  GUman  v.  Heyhoe,  2  Bl.  R.  v.  Wagitaff,  3  P.  Wiqs.  S59.    C<ah 
1114.    See  also  the  Attoroey-gene-  ed.  recognised  bj  EUenborougli,  C  J. 
ral  ▼.  Barnes,  2  Vem.  598.  Attorney-  in  7  East,  324. 
general  v.  Andrews,  1  Ves.  225.  Tuff-  d  Doed.  Netheroote,  ▼.  Bartle,5  B.  a  A. 
neU  V.  Page,  2  Atk.  37.  492. 
€  Doe  d.  Cook  ▼.  DfAveis,  7  East,  e  1  Andenon,  34.Qitodl7tofdS■6ll- 
299.    Caiy  V.  Askew,  coram  Sir  L.  bonrngi^  C  J«  7  East,  324. 
Kenyoo,  M.  R.  May  9,  1786.  2  Bro. 


(17)  Blackstone,  in  his  Commentaries,  B.  2.  c.  33.  observes,  that 
many  frauds  and  penuries  were  introduced  by  this  stat*  32  H.  8, 
and  remarks  on  the  difficulty  and  hazard,  even  in  matters  of  public 
utility,  of  departing  from  the  rules  of  the  common  law,  which  tie 
so  nicely  constructed  and  artificially  connected,  that  the  tomt 
breach  in  any  one  disorders  for  a  time  the  texture  of  the  whole* 
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tirill  by  the  testhnohy  of  a  Bmgle  witness.  This  did  in  tact 
happen  in  a  very  remarkable  case,  that  of  Sir  Francis  Worse- 
ley's  vt^ill^  One  Baynham,  of  Gray's  Inn,  wrote  a  will  for 
Sir  Francis  Worseley,  which  will  was  in  loose  sheeU,  dictated 
by  Sir  Francis,  who  had  neither  signed  nor  sealed  the  same, 
though  the  writing  itself  purported  both ;  but  Sir  Francis, 
who  inteiided  to  write  the  same  orer  again,  had  said,  that  in 
the  mean  time  that  should  be  his  will.  N.  Baynham  was  the 
only  witness:  the  court  conceived  this  to  be  a  sufficient  will. 

It  has  beien  conjectured  Ijy  a  very  eminent  lawyer',  that 
the  preceding  case,  whicb  was  decided  in  18  Car.  2.,  might 
have  occasioned  the  introducing  the  fifth  section  of  the  statute 
of  frauds,  the  provision  of  which  (viz.  Ist  That  the  will  shall 
be  signed  bv  the  testator,  and  2ndly,  That  it  shall  be  attested 
and  subscribed  by  three  credible  witnesses  in  the  presence  of 
the  testator)  point  directly  at  the  two  grievances  in  Sir  Francis 
Worsdey's  case. 

And  signed  by  the  party  devisint^.']  What  shall  be  con- 
sidered as  a  safficient  signature  within  this  clause,  will  ap- 
pear from  the  following  cases.  The  devisor  wrote  his  will 
with  his  own  hand,  thus:  ^'  I,  John  Stanley,  make  this  my 
last  will  and  testament/^  and  thereby  devised  the  land  in 
question,  and  put  his  seal  thereto,  but  did  not  subscribe  his 
name.  The  will  was  subscribed  by  three  witnesses  in  bis 
presenoe.  This  was  holden  ^  to  be  a  good  will  to  pass  the 
knd ;  for  the  will  having  been  written  by  the  devisor,  and 
bis  name  being  in  the  will,  it  was  a  sufficient  signing  within 
the  statute,  wbich  has  not  appropriated  any  particular  place 
in  the  will,  where  it  shall  be  signed,  either  at  the  top,  or  bot- 
tom^ or  in  the  margin  (18.) 

f  Reported  in  1  Sidf.  815.  pi.  33. 2  Keb.  h  LenuLjaeT.  Stanley,  3  Ler.  1.  Ad- 
128.pi.  S2.  by  the  name  of  Steveni,  judged  after  eeTeraL  aigumenti  by 
lenee  of  Qerxani  v.  Ld.  Mancbester*  the  whole  coart,  sc.  North,  C.  J. 
IS  Car.  2.  Wyndham,   Cbarleton  and  Levins, 

g  Ld.  Camden  in  Hindson  v.  Keney.  Ji.  on  special  Terdict  in  ^ectment. 

Easier  T.  1681.  C.B. 


(18)  See  the  opinion  of  Lord  Mansfield,  C.  J.  in  Right  v.  Price, 
Doug.  241.  where  the  will  was  prepared  in  five  sheets,  and  a  seal 
affixed  to  the  last,  and  the  form  of  attestation  written  upon  it ;  and 
the  will  was  read  over  to  the  testator,  who  set  his  marlL  to  the  two 
first  sheets,  and  attempted  to  set  it  to  the  third,  but  being  unable, 
from  the  weakness  of  bis  band,  he  said  he  could  not  do  it,  but  that 
it  was  bis  will.;  and,  on  the  following  day,  being  asked  if  he  would 
aiga  W  will,  he  said  he  would,  andattempted  to  sign  the  two  re- 
maining sheets,  but  was  not  able.     Lord  Mansfield,  C*  J«  observed* 
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It  8eema»  that  if  the  devisor  cannot  write,  a  mark  made  by 
him  will  be  a  sufficient  signing^  within  the  statute  (19)* 

Whether  the  devisor,  by  merely  affixing  his  seal  to  the 
will,  can  be  considered  as  having  sufficiently  Signed  within 
the  meaning  of  the  statute,  seems  to  be  a  vexata  qutestio. 
Affirmed  per  North,  Wyndham,  and  Charlton,  in  Lemayne 
V.  Stanley,  3  Lev.  1.  Dub.  per  Levinz,  S.  C.  Affirmed  per  ' 
Holt,  C.  J.  in  Lea  v.  Libb,  1  Show.  09.  Affirmed  per  Lord 
Raymond,  C.  J.  at  fit^ i  prius^  in  Wameford  v.  Wameford, 
2  Str.  764.  Negatived  per  three  barons  (including  Parker 
C.  B.)  in  Smith  v.  £vans,  I  Wils.  313.;  also  per  Willes,  C  J. 
Sir  John  Strange,  M.  R.  and  per  Parker,  C.  B.  (20)  sitting 
with  Lord  Hardwicke,  C.  in  Ellis  v.  Smith,  as  assistants, 
.1  Ves.  juD.  IL  1  Dickens,  225. 

It  is  not  required  by  the  statute,  that  the  witness  should 
see  the  devisor  sign,  or  that  he  should  sign  in  their  presence*^. 
It  is  sufficient,  that  the  devisor  should  declare  to  the  wit- 
nesses, that  the  instrument  offi^ed  to  them  to  be  subscribed  is 
his  will,  and  that  the  signature  is  his  hand-writing. 

i  See  in  Lemajme  t.  Stanley,  Freem.    k  Grayson  v.  Atkinson,   2  Ves.  454. 
538.  a  dictum  to  this  effect.  Ellis  ▼.  Smitii,  1  Ves.  jun.  1 1 .  Dick- 

ens, 285,  8.  C. 


that  **  the  testator,  when  he  signed  the  two  first  sheets,  had  an 
intention  of  siting  the  others,  but  was  not  able.  He  therefore  did 
not  mean  the  signature  of  the  two  first  as  the  signature  of  the  whole 
will ;  consequently  there  never  was  a  signature  as  of  the  whole.** 
N.  The  case  was  ultimately  decided  on  another  ground. 

( 1 9)  See  Harrison  v.  Harrison,  8  Ves.  jun.  1 85*  where  it  was  holden 
by  Lord  Eldon,  C.  on  the  authority  of  Guroey  v.  Corbet*,  C.  B. 
that  a  will  was  duly  executed  to  pass  freehold  land,  although 
one  witness  only  had  subscribed  his  name,  and  the  other  two  had 
attested  by  setting  their  marks.  See  also  Addy  v.  Grix,  coram  Sir 
W.  Grant,  M.  R.  8  Ves.  jun.  504.  S.  P. 

(20)  Parker,  C.  B.  observed,  however,  (according  to  the  report  in 
1  Ves.  jun.  12.)  that  as  in  some  cases  it  was  thrown  out  obiter,  that 
sealing  was  signing,  and  in  one  case  decreed,  that  it  was  equal  to 
signing,  he  should  submit  his  opinion.  But  in  Diekens*s  Rep.  of 
Ellis  v^  Smith,  vol.  1 .  p.  228.  and  in  a  MS.  note,  this  remark  does 
not.  appear;  and  Parker*s  dissent  from  the  opinion  of  the  three 
judges  m  Lemayne  v.  Stanley,  and  Lord  Raymond  in  Wameford  • 
V.  Wameford^  stands  unqualified. 

**  Not  printed,  but  said  by  Ld.  Eldon  to  be  in  a  note-book  which  was  the  pio- 
perty  of  Mr.  J.  Burnet.  Thii  book  is  now  in  LincoUi*B  Inn  Library,  formins  a 
part  of  Begeant  HUl^s  M8S. 


!■    I  ■^■^■■■^^VV^i^^l^^pi^P^ 


■i^PiVi 


FRAUDS,  STATUTE  OF  Sob 

Aitesied  and  subscribed^]  (21).  It  i8  notnecessarjr,  that  the 
^Ul  should  be  attested  and  subscribed  by  all  the  witnesses 
at  the  same  time.  Hence,  where  the  devisor  published  his 
will  in  the  presence  of  two  witnesses^  who  subscribed  it  in 
his  presence,  and  some  time  after  he  sent  for  a  third  witness, 
and  published  it  in  bis  presence ;  the  will  was  holden  to  be 
duly  attested  (22). 

The  devisor  wrote  upon  a  sheet  of  paper  a  devise  of  land, 
and  subscribed  the  paper,  but  did  not  seal  it;  nor  was  it  at* 
tested"*.    On  a  subsequent  day  he  wrote  a  memorandum  on 

1  Jones  ▼.  Lake,  16  Q.  2.  B.  R.  on  tpe-    m  Carleton  d.  Griffin  v.  Qriffln,  1  Butt. 
dsl  verdict  in  ejectment.     2  Atk.       549.  on  a  caie  reserred. 
176.  n.  8.  P.  adniitted   per  Hard- 
vicke,  0.2  768.458. 


(21)  It  is  not  necessary  that  the  witnesses  should  be  informed  of 
the  nature  of  the  instrument  they  are  about  to  attest,  or  that  it  is  a 
will.    Hence  in  Trymmer  v.  Jackson,  determined  in  the  Court  of 
King*s  Bench  upon  a  trial  at  bar*  of  an  issue  directed  by  the  Court 
of  Chancery,  cited  in  1  Ves.  487,  recognised  by  Lord  Hardwicke, 
C.  in  Rigden  v.  Vallier,  2  Ves.  258.  and  by  Denison,  J.  in  Wallis 
V.  Wallis,  Lincoln  sumn.  ass.  1762.  4  Bum's  K  L.  p.  127.  6th  ed., 
the  witnesses  to  the  will  were  induced,   from  words  made  use  of  by 
Anna  Lordell,  the  testatrix,  at  the  time  of  the  execution,  to  believe 
that  the  instrument  they  attested  was  a  deed,  and  not  a  will.     The 
testatrix  delivered  it  **  as  her  act  and  deed,*'  and  the  words  **  sealed 
and  delivered*'  were  written  above  the  place  where  the  three  wit- 
nesses were  to  subscribe  their  names.    The  court  were  of  opinion,   • 
that  this  was  a  sufficient  execution  of  the  will* 

(22)  **  The  case  of  witnesses  attesting  at  different  times  is  sup- 
ported by  so  many  authorities,  that  it  may  be  considered  as  settled ; 
yet  I  thinJc  it  is  a  dangerous  determination,  and  destructive  of  those 
barriers  which  the  statute  has  erected  against  frauds  and  perjuries." 
Per  Sir  John  Strange,  M.  R.  1  Ves.  Jun.  14. 

It  will  be  observed,  that  in  Jones  v.  Lake,  there  was  only  one  in- 
strument, which  was  attested  hy  three  witnesses,  but  in  Lea  v.  Libb, 
1  Show.  68.  88.  3  Mod.  262.  (best  reported  in  Carth.  35.)  where 
land  was  devised  by  a  will  sulwcribed  by  two  witnesses,  and  after- 
wards a  codicil  was  made,  which  confirmed  all  the  devises  in  the 
will,  and  was  subscribed  by  two  witnesses,  one  of  .whom  was  wit- 
ness to  the  will ;  it  was  holden  that  the  will  and  codicil  together 
were  not  sufficient  to  pass  the  land ;  for  the  statute  is  express,  that 
there  ought  to  be  three  witnesses  to  every  devise  of  land,  and  also 
that  the  witness  should  subscribe  such  devise  in  the  presence  of  the 
devisor;  but  in  the  present  instance,  neither  of  these  solemnities 
took  place. 

•  On  the  7th  of  May,  1749.  See  Reg.  Ub.  B.  1749.  p.  191. 
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another  side  of  the  same  sheet  of  paper,  contaioing  ^  bequest 
of  personal  estate,  and  subscribed  this  memorandum  in  the 
presence  of  three  witnesses.  He  then  took  the  sheet  of  paper 
in  his  hand,  and  declared  it  to  be  his  last  will,  in  the  pre- 
sence of  the  three  witnesses,  and  then  delivered  it  to  thenn» 
and  desired  them  to  attest  and  subscribe  it,  in  his  presence^ 
and  in  the  presence  of  each  other,  which  they  accordingly 
did.  It  was  holden,  that  this  was  to  be  considered  as  one 
entire  instrument,  though  made  at  diffeient  times;  and  that 
it  was  duly  executed  and  attested  to  pass  the  real  estate;  that 
the  memorandum  relating  to  personalty  only,  the  having  three 
witnesses  must  have  been  merely  for  the  purpose  of  authen- 
ticating the  former  devise;  and  the  court  observed,  that  a 
person  was  not  obliged  to  make  his  whole  will  at  the  same 
time. 

In  the  case  of  Stonehouse  v.  Evelyn,  at  the  Rolls,  3  P. 
Wms.  254.  it  was  proved,  that  the  three  subscribing  wit- 
nesses to  the  will  had  subscribed  their  names  in  the  presence 
of  the  testatrix;  but  one  of  them  said  he  did  not  see  tes- 
tatrix sign  the  will,  but  that  she  owned  at  the  time  when  the 
witnesses  subscribed,  that  the  name  signed  to  the  will  was 
her  own  hand-writing.  This  was  holden  to  be  sufficient  by 
Sir  Joseph  Jekyll,  M.  R. 

Where  a  will  consisted  of  two  sheets  of  paper  \  and  the 
first  sheet  was  regularly  connected  with  the  second,  and  in 
the6rst  sheet  the  testator  devised  land  to  trustees  thereinafter 
named  upon  trusts  therein  specified,  and  in  the  last  sheet, 
which  was  duly  executed  and  attested,  appointed  certain 
persons  to  be  trustees ;  although  the  testator  aid  not  execute 
the  first  sheet,  and  the  witnesses  never  saw  it,  it  was  the  opi- 
nion of  all  the  judges  of  England,  that  if  the  first  sheet  were 
in  the  room  at  the  time  of  the  execution  of  the  second,  that 
was  sufficient 

In  the  presence  of  the  devisor."]  It  is  required  by  the  sta- 
tute, that  the  attestation  and  subscriptioD  of  the  wituessei 
should  be  in  the  presence  of  the  devisor,  in  order  to  prevent 
another  will  being  obtruded  in  the  place  of  the  true  will; 
but  it  is  sufficient,  if  it  be  proved,  that  the  testator  might  see 
the  witnesses  subscribing  their  attestation;  it  is  not  neces- 
sary that  it  should  be  proved,  that  the  testator  did  actually 
see  the  witness  subscribe.  Hence,  where  the  devisor  being 
in  bed®  made  his  will,  which  he  signed  in  the  presence  of 

n  Bond  V.  Seawell,  on  case  reserved,    o  Sheen  t.  Glancock,  C.B.  Caith.  H* 
3  Burr.  1773.  1  Bl.  R.  407.  BuU.  N.        Saik  6S8. 1  £(i.  C  Abr.  403. 
P.  264- B.C. 
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three  witoeiseB^  but  he  |)eiDg  veiy  ill^  the  witneMes  with* 
di<ew  into  a  gallery,  aad  there  aubecribed  their  naniea  as  wit- 
n^eaea  to  the  will  Betwceo  the  gallery  and  the  bed-chaoH 
ber,  where  the  devisor  lay,  there  waa  a  lobby  with  glaaa 
dporSy  and  the  glapa  broken  in  some  places;  it  was  proved, 
that  the  devisor  m/gA(  see  from  his  b^d  where  he  lay  (through 
the  lobby  and  the  broken  glass  windows)  the  table  in  the  gal- 
lerVy  where  the  witnesses  subscribed  their  names;  it  waa  ad- 
judged; that  the  will  was  duly  executed  in  the  presence  of  the 
devisor,  within  the  intent  of  the  statute. 

Honora  Jenkins  ^  having  directed  her  will  to  be  prepared, 
went  .to  the  office  of  her  attorney  at  York,  in  order  to  exe- 
cute it.  H.  J.  being  asthmatical,  and  the  office  very  bot» 
she  retired  to  her  carriage  in  order  to  execute  the  will,  the 
witnesses  attending  her,  who  after  having  seen  her  execute, 
returned  into  the  office,  to  attest  the  will,  and  the  carriage 
was  put  back  to  the  window  of  the  office ;  it  was  proved  by 
a  person  who  vras  in  the  carriage  with  H.J.  that  the  testa* 
trix  might  see  what  passed  through  the  window  of  the  office. 
Immediately  after  the  attestation,  one  of  the  witnesses  took 
the  will  to  the  testatrix,  which  she  folded  up  and  put  into  her 
|ftQck£t«  Lord  Thurlow,  Ch.  thought  the  will  well  executed ; 
iiqd  the  c^ae  of  Sheers  and  Glaaacock  was  relied  upon  as  an 
»ilt|iority« 

But  the  testator  must  be  in  a  situation  that  he  may  see  the 
witness  attest:  therefore  where  the  attesting  witnesses  retired 
frotfl  the  room  where  the  testator  had  signed,  and  subscribed 
ftctir  names  in  an  adjoining  room,  and  the  jury  found  that 
from  one  part  of  the  testator's  room  a  person  by  inclining  him- 
self forwards,  with  his  head  out  at  the  door,  might  have  seen 
Che  witnesses,  but  that  the  testator  was  not  in  such  a  situation 
ifi  the  toom  that  he  might  by  so  inclining  have  seen  them ; 
held  that  the  will  was  not  duly  attested  ^. 

Although  it  is  required  by  the  statute',  that  the  attesta>« 
tion  of  the  witnesses  should  be  in  the  presence  of  the  devisor^ 
yet  it  is  not  necessary,  that  it  should  be  inserted  in  the  form 
of  the  attestation,  that  the  witnesses  subscribed  their  naniea 
in  the  presence  of  the  devisor;  whether  they  did  so  subsscribe 
is  matter  of  evidence  to  be  left  to  the  jury'.  He^qe,  where 
the  attestation  was  **  sisned,  sealed,  published,  and  declared^ 
in  the  presence  of  us,   the  witnesses  being  dead,  and  their 

p  Caiaon  V.  DadC)  1  Bro.C.C.  09.  s  Hands  v.  James,  Comyn^s  R.  5il. 

q  Doe  ▼.  Manifold,  1  Maule  k  S^lvryu,  cited  by  the  name  flf  Head  x«  Jaoies» 

8M.  bjr  WiUes,  C.  f.  in  Brice  ▼.  SmiUi, 

t  BiiceT.6aith,WiU«f,a.  WiUes,^. 
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baiidi*-writiDg  proved  * ;  the  court  held  that  it  was  the  prortnce' 
of  the  jury  to  determine  upon  circumstances,  without  any 
positive  proof,  whether  the  witnesses  had  subscribed  in  the 
presence  of  the  devisor. 

-  By  three  or  four  credible  witnesses,']  The  witnesses  must 
be  persons  who  have  the  use  of  their  reason,  and  such  reli- 
gious belief  as  to  feel  the  obligation  of  an  oath  ;  who  have 
not  been  convicted  of  any  infamous  crime,  and  are  not  influ- 
enced by  interest  (23). 

,  1.  The  witnesses  must  be  persons  who  have  the  use  of  their 
reason. 

Persons  excluded  from  giving  testimonv",  for  want  of  skill 
and  discernment,  are  idiots,  persons  of  insane  mind,  and 
children.    In  regard  to  children,  there  seems  not  to  be  any 

f precise  time  or  age' fixed,  before  which  they  are  excluded 
irom  giving  evidence ;  this  will  depend  in  a  great  measure 
on  the  sense  and  understanding  of  the  child,  as  it  shall  ap- 
pear to  the  court  upon  examination  of  the  infant 

2.  The  witnesses  must  be  persons  who  have  such  religi-* 
ous  belief  as  to  be  sensible  of  the  obligation  of  an  oath. 

^Vlt  is  said  by  Sir  Edward  Coke'  (  1  Inst.  6,  b.),  that  an 
infidel  is  not  to  be  admitted  as  a  witness ;  the  consequence  of 
which  would  be,  that  a  Jew,  who  acknowledges  the  Old 
Testament  only,  could  not  be  a  witness.  But,  I  take  it,  that 
although  the  form  of  the  oath,  as  administered  according  to 
the  laws  of  England,  is,  "  tactis  sacrosanctis  Dei  EvangelUs" 
by  which  it  is  presumed  that  the  witness  is  a  Christiui;  yet 
in  cases  of  necessity,  as  in  foreign  contracts  between  merchant 
and  merchant,  frequently  transacted  by  Jewish  brokers,  the 
testimony  of  a  Jew,  **  tacto  libro  legis  Mosaicce^*  is  not  to  be 
rejected,  and  is  used  (a3  I  have  ^ea  informed)  among  all 
nations." 

The  depositions  of  witnesses  7,  professing  the  Gen  too  re 
Kgion,  who  were  sworn  according  to  the  ceremonies  of  theif 
religion,  taken  under  a  commission  out  of  Chanceiy,  were 
holden  to  be  admissible  in  evidence,  in  the  great  case  of 
Omichuud  v.  Barker;  Willes,  C.  J.  remarking,  **  that  if  aa 
oath  were  merely  a  Christian  institution,  as  baptism,  the  sa- 
crament, and  the  like,  he  should  have  been  compelled  to  ad- 
mit, that  none  but  a  Christian  could  take  an  oath.    But  oatha 

t  Croft  V.  Pawlet,  Str.  1 109.  x  Hale,  P.  C.  2  toI.  279. 

u  Gilb.  Evid.  109.  y  Omicbund  v.  Barker,  Willes,  538. 


(23)  This  is  a  general  rule  of  evidence. 
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were  instituted  long  before  Christianity,  were  made  use  of 
to  the  same  purposes  as  now,  were  always  held  in  the  high*- 
est  veneration,  and  were  almost  as  old  as  the  creation.  Ju-» 
ranunium  (according  to  Sir  Edward  Coke)  nihil  alhtd:esi 
quam  Deum  in  testem  tocar^;  and,  therefore,  noihing  but  the 
heliefofa  God^  and  that  he  will  reward  and  punish  usaccord^ 
ing  to  our  deserts,  is  necessary  to, qualify  a  man  to  take  an 
oath'*  In  conformity  with  the  preceding  remarks,  it  has 
been  holden,  that  the  proper  question  to  be  put  to  a  wit- 
ness, in  order  to  ground  an  objection  to  his  competency',  is 
not  whether  he  believes  in  Jesus  Christ,  or  the  Holy  Gk>s- 
pels,  but  whether  he  believes  in  God,  the  obligation  of  an 
oathi  and  a  future  state  of  rewards  and  punishments. 

3.  Persons  who  have  been  convicted  of  any  infamous 
crime  cannot  be  witnesses. 

There  are  several  crimes,  the  commission  of  which  evince 
such  a  moral  depravity,  as  utterly  to  exclude  the  offender 
from  becoming  a  witness.  Hence,  where  a  person  has  been 
convicted  of  treason  or  felony,  his  testimony  cannot  be  re- 
ceived in  a  court  of  justice.  At  the  common  law,  a  person 
convicted  of  petit  larceny  was  holden  not  to  be  a  competent 
witness,  and  consequently  was  incapable  of  attesting  a  de- 
vise of  land  ^  But  now  by  stat  31  G.  3.  c.  35.  reciting,  that 
persons  convicted  of  grand  larceny  are  by  their  punishment 
restored  to  their  credit  as  witnesses,  it  is  enactea  **  that  no 
person  shall  be  an  incompetent  witness  by  reason  of  a  con- 
viction for  petty  larceny,"  Every  species  of  the  crimenfalsi, 
as  it  is  termed,  such  as  perjury,  forgery,  and  the  like,  ren- 
den^  persons  convicted  thereof  incompetent  to  be  witnesses. 
Stanaing  in  the  pillory  being  the  usual  punishment  inflicted 
on  those  who  are  convicted  of  the  crimen  falsi,  it  was  for- 
merly holden,  that  no  person,  who  had  suffered  this  punish* 
inent,  or  even  had  been  sentenced  to  it,  could  be  a  witness; 
but  the  rule  now  laid  down  is,  that  it  is  the  crime  and  not 
the  punishment,  which  makes  a  man  infamous;  and  conse* 
quently,  although  a  person  be  sentenced  to  stand  in  the  pil- 
lory, yet  if  it  be  not  for  an  infamous  offence,  such  person  is- 
stili  a  competent  witness  \  If  one  found  guilty  on  an  indicts 
ment  for  perjury  at  common  law  be  pardoned  by  the  king,  he 
will  be  a  good  witness  %  because  the  king  has  power  to  take 
off  every  part  of  the  punishment ;  but  if  a  person  be  indicted 
of  perjury  oo  the  stat  5  Eliz.  c.  P.  and  convicted,  the  king 

s  R.  T.  Taylor,  PMke*s  N.  P.  C.  1 1 .  per  b  Chater  v.  Hawkins,  3  Ler.  436. 

BaUer,  J.  e  Gilb.  Evid.  108.  Dorer  t.  Afestaer, 

a  Pendock  t.  Mackinder,  Willes,  665,  B.  R.  M.  T.  1803.    London  Sittingi, 

3  Will.  IS.  S.  C.  Ellenbofoogfa,  C.J.  ante,  p.  662. 
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cannot  restore  such  person  to  his  competeney  as  a  witbess; 
for  the  king  is  divested  of  that  prerogative  by  the  express 
words  of  the  statute.  In  this  case  the  disability  forms  a  part 
of  the  judgment  on  the  statute,  viz.  **  that  the  oath  of  such 
person  or  persons,  so  offending,  thenceforth  shall  not  be  re- 
ceived in  any  court  of  record  within  England  or  Wales,  or 
the  marches,  until  the  judgment  shall  be  reversed  by  attaint 
or  otherwise'/*  But  on  an  indictment  at  common  law,  the 
disability  is  only  a  consequence  of  the  infanoous  judgment*. 
N.  The  party,  who  would  object  to  the  testimony  of  a  wit- 
ness, on  the  ground  of  his  having  been  convicted  of  an  infa- 
mous offence,  must  be  prepared  with  a  copy  of  the  judgment, 
regularly  entered  upon  the  verdict  of  conviction;  for,  until 
such  judgment  is  entered,  the  witness  is  not  deprived  of  his 
legal  privileges  ^  A  mere  conviction,  unless  followed  by  a 
judgment,  is  not  sufficient  to  destroy  the  competency  of  a 
witness*.  The  admission  of  the  witness,  that  he  has  been 
convicted  of  the  offence,  will  not  supersede  the  necessity  of 
producing  the  record  of  conviction,  or  copy  thereof**. 

4.  The  witness  must  not  be  biassed  or  influenced  by  in- 
terest 

Previously  to  the  stat.  25  6.  S.  c.  6.  it  was  holden ',  that  if 
one  of  the  subscribing  witnesses  to  a  will  of  land  was  a  legatee 
named  in  the  will,  and  the  land  was  charged  with  the  pav^ 
iMnt  of  the  legacy,  such  witness,  not  having  received  the 
l^gAcy,  or  otherwise  discharged  himself  of  his  interest  at  thq 
time  of  examination,  was  not  a  credible  witness  within  the 
intent  of  the  statute  of  frauds.  Whether  a  witness,  who  was 
a  creditor  or  a  legatee,  was  competent  to  be  examined  in  sup* 
port  of  a  will,  containing  a  charge  on  the  land  for  payment 
of  debts  and  legacies,  if  after  the  death  of  the  devisor,  and 
before  examination,  he  had  received  or  released,  or  upon  ten- 
der made  had  refused  to  receive,  the  debt  or  legacy,  seems  to 
have  been  a  vexata  qvcesth,  Lee,  C.  J.  had  expressed  an 
opinion  in  Anstey  v.  Dowsing,  that  the  condition  of  the  wit^ 
ness,  at  the  time  of  the  attestation^  was  the  only  thing  to  be 
regarded ;  and  if  the  witness  was  interested  at  that  time,  no* 
thing  ex  pest  facto  could  give  effect  to  his  attestation.  Lord 
Hardwicke,  C,  in  the  case  of  the  Earl  of  Ailesbary's  will, 
(cited  by  Lord  Mansfield,  C.  J.  in  1  Burr.  4$7.)  where  the 
subscribing  witnesses  were  legatees  named  in  ttie  will,  (which 

d  Co.  Ent.  368.  b*  2d  ed.  g  Lee  v.  GaD8cJ»Coi»p.  3, 

e  Per  Holt,  C.  J.  in  R.  y,  Croftby>.Salk.  b  R.  v.  Castell  Camnion,  8  ^^t,  77. 

689.  i  Holdfast  d.  Anytey  t.  Domini  Sit. 
f  Pcftka's  Bvtd,  128. 2d  ed.  1353. 
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contained  a  charge  on  the  real  estate  for  the  payment  of  lega- 
cieaj  but  had  rdeased  before  examination,  established  the 
will.  In  Wyridham  v.  Cbetwynd  *,  the  subscribing  witnesses 
were  creditors  of  the  devisor,  but  their  debts  havii^  been 
paid  before  examination,  the  court  were  of  opinion,  that  these 
witnesses  were  credible  within  the  intent  of  the  statute. 

In  Doe  d.  Hiodson  v.  Kersey',  where  the  testator  devised 
certain  lands  to  trustees,  to  be  applied  to  the  use  of  such  poor 
of  a  certain  parish  as  by  reason  of  infancy^  impotence,  or  old 
^g^»  ^ere  unable  to  work,  and  to  place  out  the  children  of 
such  poor,  apprentices;  the  three  witnesses,  who  attested 
the  W|II,  were  seised  of  lands  in  fee  within  the  said  parish, 
at  the  time  of  the  attestation,  but  had  conveyed  away  the 
same  before  the  trial :  the  three  puisne  judges  were  of  opi- 
nion, that  the  witnesses  were  credible  witnesses  within  the 
intent  of  the  statute;  but  Lord  Camden,  C.  J*  expressed  an 
elaborate  opinion  to  the  contrary,  viz.  1.  That  the  credibility 
was  a  necessary  and  substantial  qualification  at  the  time  of 
attestation ;  2.  that,  if  the  witness  was  incompetent  at  that 
tinie,  he  could  not  purge  himself  afterwards,  either  by  t^ 
lease  or  payment,  ao  as  to  set  up  the  will ;  3.  that  he  could 
not  be  a  witness  in  that  case  to  establish  any  part  of  the  will, 
but  that  the  whole  was  void.  The  puisne  judges  differed 
with  Lord  Camden  on  the  second  position^,  and,  as  it  appears, 
decided  the  case  on  this  ground:  namely,  thai  the  witdess^s 
were  restored  to  their  competency,  by  the  removal  of  their 
interest  before  the  time  of  examination  (U).    Having  thus 

k  Wyndham  V.  Chetwynd,  1  Burr.  414.    1  HiDdcon  t.  Keney,  C.  B.  op  case  re- 
1  ih  R.  66.  special  texdict.  served  from  Wettmorelaod  asslzeg, 

4BunuB.L.87. 


'(24)  The  chronological  st^ement  of  this  subject  is  as  follows : 
The  case  of  Holdfast  d.  Anstey  v.  Dowsing  was  decided  io  B.  R. 
Easier  term,  19  G.  2.  1746.  The  depree  of  Lord  Hardwicke  on 
Lord  Ailesbury*s  will  was  in  1748.  The  statute  was  made  in  the 
25  G.  2.  1752,  The  judgment  of  the  court  in  Wyndham  v.  Chet- 
wynd  was  delivered  by  Lord  Mansfield,  C.  J.  Bw  R.  M.  T.  31  G.  2. 
1757;  the  will,  on  which  the  <j[ue8tion  arose,  being  dated  the  14th 
of  May,  175Q*  The  jodgment  m  Doe  d.  Hindson  v.  Kersey  was  de-i 
livered  by  Ld.  Camden,  C.  J.  C.  B.  in  E.  T.  5  G.  3.  1765 ;  the? 
will,  on  which  the  question  arose,  being  dated  the  16th  of  Augustt 
1734.  The  two  last-mentioned  cases  are  arranged  in  the  text,  as  if 
they  had  been  decided  before  the  statute  25  G.  2.,  because  it  does 
not  appear  that  in  either  of  them  the  decision  was  influenced  by  the 
provisions  of  that  statute.  In  both  cases,  the  wills  had  been  exe- 
cuted before  the  statute. 
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Stated  the  iereral  decisioos,  it  will  be  proper  to  remarl^  (bat 
the  discussion  of  this  subject  is  now  become  matter  of  curious 
speculation  rather  than  of  use;  for,  in  consequence  of  the 
doubts  which  had  arisen^  from  the  opinion  expressed  by  Lee, 
C.  J.  in  Anstey  v.  Dowsing*  the  interference  of  the  legislature 
was  deemed  necessary ;  and  by  stat  95  G.  9.  c.  6.  it  was  en- 
acted, "  that  if  any  person  shall  attest  the  execution  of  any 
**  will  or  codicil,  to  whom  any  beneficial  devise,  legacy,  es- 
*•  tate,  interest,  gift,  or  appointment,  of  or  affecting  any  real 
•f  or  personal  estate,  otner  than  charges  on  lands,  &c.,  for 
"  payment  of  any  debt  or  debts,  shall  be  thereby  given  or 
**  made,  such  devise,  &c.  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  will,  or  codicil,  or 
any  person  claiming  under  him,  be  void ;  and  such  person 
**  shall  be  admitted  as  a  witness  to  the  execution  or  such 
••  will  or  codicil,  within  the  intent  of  the  said  act,  notwith- 
•*  standing  such  devise,  &c,"  And  by  s.  2.  **  In  case,  by 
•*  any  will  or  codicil,  any  lands,  &c.  shall  be  charged  with 
•'  debts ;  and  any  creditor,  whose  debt  is  so  charged,  shall 
attest  the  execution  of  such  will  or  codicil,  every  such 
creditor,  notwithstanding  such  charge,  shall  be  admitted 
*'.  as  a  witness  to  the  execution  of  such  will  or  codicil,  within 
**  the  intent  of  the  said  act  Provided*,  that  the  credit  of 
eveiy  such  witness,  and  all  circumstances  relating  thereto, 
shall  be  subject  to  the  consideration  and  determination  of 
the  court  and  the  jury,  before  whom  any  such  witness  shall 
be  examined,  or  his  testimony  or  attestation  made  use  of; 
or  of  the  court  of  equity,  in  which  the  testimony  or  attes- 
tation of  any  such  witness  shall  be  made  use  of;  in  like 
manner  as  the  credit  of  witnesses  in  all  other  cases  ought 
**  to  be  considered  of  and  determined." 

An  estate  in  fee  upon  the  determination  of  a  life  estate  was 
devised  to  the  wife  of  A.  B. ;  A.  B.  was  one  of  the  attesting 
witnesses  to  the  will.  The  testator  died  in  1779,  and  the 
wife  of  A.  B.  died  in  1813  before  the  previous  life  estate  was 
determined ;  it  was  holden'^  that  A.  B.  was  not  a  good  attest- 
ing witness  to  this  will. 

It  does  not  appear  that  the  legislature**,  when  they  passed 
the  statute  of  frauds,  bad  in  their  contemplation  executions 
of  wills  by  blind  men.  It  seems,  iiowever,  that,  in  the  case 
of  a  blind  man,  stronger  evidence  will  be  required  than  the 
mere  attestation  of  signature,  but  it  is  not  necessary,  that  the 
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will  ahotttd  be  read  over  to  him  in  the  preseiice  of  the  attest- 
iDg  witnessed. 

Of  the  proof  by  the  subscribing  iDitnesses. — ^To  prove  the 
due  execution  of  a  devise  of  lands,  the  original  will  roust  be 
produced,  and  one  of  the  subscribing  witnesses,  if  living, 
must  be  examined  to  prove,  that  the  solemnities  prescribe 
by  the  statute  have  been  complied  with,  agreeably  to  the 
rule  of  law,  that  where  a  witness  has  subscribed  an  instru- 
ment, he  must  be  produced,  because  it  is  the  best  evidence 
(95) ;  and,  even  where  the  ivill  is  in  the  hands  of  the  adverse 
party,  who  has  notice  to  produce  it,  and  in  consequence  of 
such  notice  does  produce  it  at  the  trial,  the  party  calling  for 
it  is  bound  to  call  one  of  the  subscribing  witnesses  to  prove 
it^  If  all  the  subscribing  witnesses  are  dead,  or  insane  % 
their  handwriting  and  that  of  the  devisor  must  be  proved. 

A  devisee  or  executor  in  trust',  who  has  acted,  may  be 
examined  as  a  witness  in  support  of  the  will.    In  like  manner 

p  Per  Lord  Kenyon,  C.  J.  in  a  case  cited  q  Bennett  v.  Taylor,  9  Ves.  381 . 
by  Lawrence,  J.  in  Gordon  v.  Secre-  r  Lowe  t.  Jolliffe,  1  Bl.  R.  365. 
t»n,  8£&st,548* 


to 
to 

all  the  witnesses  examined,  but  then  he  must  produce  them ;  for 
the  devisee  need  not  produce  more  than  one^  it  such  witness  shall 
prove  all  the  requisites;  and  though  they  should  all  swear  that  the 
will  was  not  duly  executed,  yet  the  devisee  would  not  be  permitted 
to  adduce  evidence  of  circumstances  to  prove  the  due  execution ;  as 
was  the  case  of  Austin  and  Willes,  cited  by  Lord  Hardwicke,  C.  in 
Blacket  and  Widdrington,  M.  T.  11  G.  2.  in  which  case,  notwith- 
standing the  three  witnesses  swore  that  the  will  was  not  duly  exe- 
cuteds  the  devisee  obtained  a  verdict  f.  In  Pike  and  Bradhury  J, 
before  Lord  Raymond,  upon,  an  issue  of  demsamt  vel  non^  the  wit- 
nespes  denying  their  handis,  the  devisee  would  have  avoided  calling 
them ;  but  the  C.  J.  obliged  him  to  call  them,  whereupon  the  first 
and  second  denying  their  hands,  it  was  contended  that  be  should 
go  no  further ;  for  it  was  argued,  that  though  if  you  call,  one  wit- 
ness, who  proves  against  you,  you  may  call  another,  yet,  if  the  a^ 
cond  also  prove  against  you,  you  can  go  no  farther ;  but  the  chief 
justice  permitted  the  devisee  to  call  other  witnesses  to  prove  the  will* 
and  he  obtained  a  verdict."    Gilb.  Evid.  69.  Bull.  N.  P.  264^ 

*  Per  Xee,  C.  J.  in  Anstey  y.  Dowiing.    See  also  the  opinion  of  Kenyon,  C.  J. 
in  Doe  v.  Smith,  1  Esp.  N.  P.  C.  391. 

t  See  ako  Lowe  y.  JoUiffe,  1  BL  R.  365.  S.  P. 

}  Q.  Pike  ▼.  Badmering,  cited  in  Str.  1096.  and  there  said  to  have  bstn  deter, 
mined  by  Pratt,  C.  J. 
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ao  wMvt^r*  who  don  not  take  any  beneficial  intereit  und^r 
the  will,  is  a  competent  witness  to  prove  the  sanity  of  the 
testator.  So  the  wife  of  an  acting  executor,  who  does  not 
take  any  beneficial  interest  under  the  will,  is  a  competent  wit* 
ness  to  prove  the  execution  of  it*.  So  an  executor  of  a  tes- 
tator possessed  of  real  and  personal  estate,  clothed  with  a  trust 
to  pay  debts,  and  to  lay  out  money  for  the  benefit  of  the  tes* 
tadjQfs  children,  and  with  a  power  to  sell  freehold  lands  in 
fee,,  but  taking  no  beneficial  interest  under  the  will,  is  a  good 
attesting  witness'  to  the  will. 

If  a  person  who  is  interested,  execute  a  surrender  or  re- 
lease of  his  interest",  he  may  be  examined  as  a  witness,  al- 
though the  surrenderee,  &c.  refuse  to  accept  th^  surrender  or 
release. 

6ih  Section. — **  No  devise  in  writing,  of  lands,  tenements, 
or  hereditaments,  nor  any  clause  thereof,  shall  be  revoca- 
ble, otherwise  than  by  some  other  will  or  codicil,  in  writ- 
ing, or  other  writing  declaring  the  same ;  or  by  burning, 
cancelling,  tearing,  or  obliterating  the  same,  by  the  testator 
himself,  or  in  his  presence,  and  by  his  directions  and  con- 
sent ;  but  all  devises  and  bequests  of  lands  and  tenements 
**  shall  remain  and  continue  in  force,  until  the  same  be  burnt, 
*'  cancelled,  torn,  or  obliterated  by  the  testator,  or  by  his  di« 
*'  rections,  in  manner  aforesaid ;  or  unless  the  same  be  altered 
*'  by  some  other  will  or  codicil,  in  writing,  or  other  writing 
^'  of  the  devisor,  signed  in  the  presenoe  of  three  or  four  wit- 
"  nessed,  declaring  the  same." 

No  devise  in  writings  of  lands,  SfC.  shall  be  revocable,  oiher^ 
wise  than  by  some  other  mil  or  codicil,  in  writing ;  or  other 
writing  of  the  devisor,  signed  in  the  presence  of  three  or  four 
witnesses  declaring  the  same.']  Having  premised  that  befbie 
this  statute,  devises  of  lands,  made  uiraer  the  particular  cus- 
toms of  boroughs,  or  by  virtue  of  the  statute  of  wills  (3S  H.  S. 
c.  1.)  might  have  been  revoked  by  any  express  words  without 
writing*,  the  statute  of  wills  having  given  power  to  any  per- 
son seised  in  fee  of  lands,  to  devise  such  lands  by  will,  in 
writing,  but  being  silent  as  to  revocations,  I  shall  proceed  to 
consider  the  several  methods  prescribed  by  the  statute  Of 
frauds  for  the  revocation  of  wills  of  lands,  and  then  subjoin 
some  remarks  on  implied  revocations. 

This  section  prescribes  three  methods,  by  which  a  devise 

s  Bettison  y.  Bmml^,  12  East,  350.        z  Dyfr,  310.  b.  pi.  Sl.  Adm.  in  Symson 
t  Phif^  V.  tHtcber,  6  Taunt.  220.  ▼.  Kirton,  Cro.  Jac.  115,  and  Cran- 

tt  Qoodtkle  T.  Wtlfoid,  Doug.  189.  fdl  ▼.  Banden,  Cro.  Jac.  497.  Oilb. 

Dev.  93. ed.  1790. 
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of  iMd  may  be  revoked  ;  either  by  another  will  dt  codicH  in 
writing,  or  by  other  writing,  declaring  the  intention  of  the 
devisor  to  revoke  the  former  devise  ;  or  by  burning,  cancell- 
ing, ftc.  With  respect  to  the  first  method,  (the  only  subject 
now  tinder  consideration)  it  is  to  be  observed,  that  the\^ords, 
"  signed  in  the  presence  of  three  or  fbur  witnesses,*'  having 
been  bolden  to  refer  to  the  next  preceding  words  "  other 
im^tn^,'*  only,  and  not  to  the  words,  **  will  or  codicil  in 
writing^**  it  is  not  necessary  that  atiri//,  whereby  a  former 
will  is  revoked,  should  be  signed  by  the  devisor  ib  the  pre- 
sence of  three  witnesses^ ;  but  that  a  second  will  may  operate 
as  a  revocation  of  a  former,  it  is  necessary,  1.  That  the  s^ 
cond  will  should  expressly  revoke  or  be  clearly  inconsistent 
with  the  first  devise,  quoad  the  particular  subject  matter  €>f 
such  devise*.  If  it  be  merely  found,  that  another,  or  eveu  a 
difiisrent  disposition  has  been  made  by  the  testator  from  that 
which  be  had  first  willed,  yet  if  it  do  not  appear  to  the 
oourt,  what  that  difference  is,  it  will  not  be  a  revocation** 
2.  It  is  necessary  that  the  second  will  should  be  subsisting 
and  effective  at  the  time  of  the  death  of  the  testator ;  cotise- 
quently,  if  the  second  will  be  not  executed  with  the  formalin 
ties  prescribed  by  the  dtb  section  of  the  statute  \  or  if  the 
icond  will  be  effectually  cancelled  in  the  life^time  of  the 
tator%  the  first  will  shall  operate,  as  if  no  other  had 
(36).  3.  As  before  the  statute  of  frauds,  parol  AoclaratioBS 
of  an  intention  to  revoke  in  future,  were  holden  not  toamouBt 
to  a  present  revocation '^t  so,  sipce  the  statute^  such  decbura- 
tions»  although  executed  with  the  formalities  i^uired  by  the 
^tut;^,  will  not  operate  as  a  revocation^  4*  It  is  an  estab- 
lished principle,  that  an  instrument,  which  was  intended  ts 
operate  as  a  devise,  if  it  cannot  take  effect  as  sucli,  shall  never 
operate  as  a  revocation  ^ 

Or  oth^  writing  qf  the  detisor  dtclaring  the  Mfne,  ripiM 

9  a«e  Hoil  Y.Cktkj  3  Mod.  218.  re-       C.p.344.  Imt  »b  TonOiiit's  iOHt.  p. 

cogmse4  bv  Ld.  Hardwicke,  C  in        489.  Thomas  y.  Evaoss  2  £aat  48S. 

BUli  ir.  Smith,  4 Burn.  fi.  L.  199.  b  Eccleaton  t.  Speke,  1689,  Caitb.  8^. 
B  8fei€Q«*i  Bote  to  OaioAs  y.  tyrefi       Oaicmft  y.  Tytcr,  17HI)  1  P.  Wte. 

1  P.  Wma.  34^;  344. 

a  Hitebins  y,  Bassett)  Salk.  592.     1  c  Goodri^ht  ▼.  OMci^  4  Bon.  2^1^ 

Show.  ^7.  3  Mod.  1M)3\  Show.  P;  C.  d  CranTell  v.  Sfiondeti,  Cio.  Jac.  487. 

M6L '  iborwsMl  ▼.  G«odriglit^  Cpwp.  e  Thatnaa  ▼.  Er^aiii,  9(  Eait,  4SS. 

87.  S.  C  ip  C.  B.  3  Wili«  497,  2  BL  f  Sip.  JL  of  |kb«t«^  7'V^ft.  jhU  MS. 

R.  93i.  and  in  Dom.  Pro.  7  Bro.  P. 

'  '  '  '  ]       ■    ■■     II       t        I  I    Jiiiii 

(^)  Where  an  effective  devise  aopears  to  have  been  onoe  madeia 
diaberison  of  the  heir  at  law,  it  wiU  lie  upon  the  heir  to  provCr  tkit 
sueh  devise  has  been  effectively  defeated.    Cowp.  67. 
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in  the  presence  of  three  or  four  wilnesses."]  I  am  not/vvrftue^ 
that  there  has  been  any  case  decided  upon  an  instrument-of 
.revocation^  intended  merely  to  operate  as  such,  and  not  as  a 
devise.  It  appears,  however,  to  have  been  the  opinion  of 
Lord  Cowper,  C.  in  Onions  v.  Tyrer,  1  P.  Wms.  S45.  Cox!s 
ed.  that  such  an  instrument  would  be  effective,  if  signed  by 
the  devisor  in  the  presence  of  three  witnesses,  as  this  clause 
directs,  and  without  the  other  formalities  required  in  the  case 
of  wills  by  the  5th  section,  viz.  the  attestation  and  subscrip- 
tion of  the  witness^  in  the  presence  of  the  devisor* 

3d.  Method  of  express  revocation.  By  burnings  S^c.^^Or 
by  burning,  cancelling,  tearing,  or  obliterating  the  same,  by 
the  testator  himself,  or  in  his  presence,  and  by  his  directions 
and  consent.']  The  acts  here  mentioned  are  in  themselves 
equivocal  acts;  and»  consequently,  in  order  to  make  them 
operate  as  revocations,  it  must  be  shewn,  that  they  were  done 
anitno  revocandi,  that  is,  with  an  intention  to  revoke :  for 
unless  that  appears,  the  prior  devise  will  not  be  revoked  *• 
Hence,  if  the  devisor  were  to  throw  the  ink  upon  his  will» 
instead,  of  the  sand ;  though  it  pnight  be  a  complete  defiicing 
of  the  instrument,  it  would  not  be  a  revocation ;  or  suppose, 
a  person,  having  two  wills  of  different  dates  by  hioi,  snould 
dinect  the  first  will  to  be  cancelled,  and,  through  mistake,  the 
person  to  whom  the  devisor  gave  his  directions,  should  cancel 
the;  last  will :  such  an  act  would  not  be  a  revocation  of  the 
test  will:  or,  suppose  a  person  having  a  will  consisting  of 
two  parts,  throws  one  unmteqtionally  into  the  fire,  where  it  is 
burnt,  it  would  not  be  a  revocation  of  the  devises  contained 
in  such  part.  The  intention,  therefore,  must  govern  in  such 
case&; 

'  A.,  by  will,  duly  executed  and  attested^,  devised  land  to 
trustees  to  several  uses ;  atid  at  the  same  time  executed  a 
duplicate  thereof,  with  all  the  solemnities  prescribed  by  the 
fifth  section  of  this  statute.  Some  time  after,  having  been 
desirous  to  change  one  of  his  trustees,  he  ordered  his  will 
to  be  written  over  again,  without  any  variation  from  the 
first,  except  only  in  the  name  of  that  trustee,  and  a  clause 
revoking  all  former  wills.  When  it  was  so  written  over,  he 
executed  it  in  the  presence  of  three  witnesses,  and  the  three 
witnesses  subscribed  their  names,  but  not  in  his  presence, 
(as  the  dtb  •  section  directs).  Some  evidence  was  adduced, 
that  the  testator  afterwards  cancelled  the  duplicate  of  the 
first  will,  by  tearing  ofi*  the  seal.    The  question  was,  whe^ 

g  Per  Ld.  Mansfield,  C.  J.  in  Burten-  in  Chan.  459.  Gilb.  Rep.  130.  I  £q. 
.   Bbaw  V.  Qilbert^  Cowp.  52.  Ca.  Abr.  407.  pi.  1.  but  bttt  leportecf 

h  ODions  T.'Tyrer,  2  VerA.  741.  Free.       in  P.  Wma.  vol.1,  p.  344.    Cox^ed«. 
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tber  the  cancellii^  the  duplicate  of  the  first  will  abould  be.  a 
revocation  thereof  within  this  clause.  It  was  admitted, 
that  if  a  devisor,  having  duplicates  of  his  wilU  cancels  one  of 
them  animo  revocandi^  this  is  a  good  revocation  of  the  whole 
will,  and  of  both  the  duplicates  (27).  But  it  was  decreed  in 
the  present  case'»  that  it  tpas  plain  the  testator  did  not  mean 
to  revoke  his  former  will  by  cancellinig^,  but  by  substitutinK 
another  perfect  mil  in  lieu  thereof  and  not  otherwise ;  and, 
therefore,  the  cancelling  thereof  (if  any)  was  but  a  circum- 
stance  shewing  that  he  thought  he  had  made  a  good  disposi- 
tion by  the  second  will,  and  m  confidence  thereof  it  was  done 
with  no  other  intent,  but  that  the  second  will  should  thereby 
more  surely  take  place." 

In  order  to  effectuate  a  revocation  ^  it  is  not  necessanr. 
that  the  will  should  be  actually  destroyed;  hence,  a  slight 
tearing  of  a  will,  and  throwing  it  on  the  fire,  toith  a  delibe^ 
rate  intent  to  consume  it,  by  the  testator,  though  it  fell  off 
and  was  preserved  by  a  bystander  without  his  consent  or 
knowledge,  has  been  holden  to  be  a  sufficient  revocation. 

A,  having  made  a  will  of  land',  and  a  duplicate  thereof, 
(both  duly  executed  and  attested)  but  declanng  that  it  was 
not  a  will  to  his  liking,  and  that  be  should  alter  it,  delivered 
the  duplicate  to  B.  (a  devisee  named  therein).    Afterwards 

A.  executed  another  will,  disposii^  of  his  estate  in  a  dif-. 
ferent  manner  from  what  he  had  done  under  the  former 
will,  and  thereby  revokjsd  all  former  wills,  and  at  the  same,' 
time  cancelled  the  first  will,  which  remained  in  his  own 
custody,  obsei^ing  to  the  person  who  made  the  second  will, 
that  there  was  a  duplicate  of  his  first  will  in  the  hands  of 

B.  A  short  time .  before  A/s  death,  one.  of  the  principal 
devisees  in  the  last  will  died ;  whereupon  A.  sent  tor  an  at*, 
torney  to  prepare  another  will,  but  1)efore  the  attorney  ar- 
rived A.  became  senseless,  and  shortly  afterwaids  diad. 
After  his  death,  the  first  and  second  wiHs  were  found  tegeu 
ther.in  a  paper,  both  cancelled;  but  the  duplicate  of  the 
first  will  (which  duplicate  had  been  delivered  to  B.)  was 
found  among  some  deeds  and  papers  of  the  testator  «/t- 
•♦  *  .  .       ? 

i  Rflf.Iib.  B.  1716. ibl.  243.  Cos'i  P.    k  Bibb  d.  Mole  ▼.  Umiiuw,  S  B1.  E. 
Wdmu  TAl.  1.  p.  346?  1048. 

1  BuiteofthawT.  Gilbert,  Cowp.  40. 

(27)  <<  Where  there  are  duplicates  of  a  will,  one  in  the  pofseMioa 
of  the  devisor,  the  other  not ;  and  the  devisor  cancels  that  which  is 
in  his  custody,  it  is  ao  effectual  cancelling  of  both.**  Per  Aston^  J, 
in  Borlenshaw  v.  Gilbert,  Cowp.  54, 

VoL.II.    *  *   H  ' 


ftaifrf  iifioiig  ;tt|e  testaW8;i!>af)efs;.  K  rfas  Hbfdtfn,  t^at  « 
tlje  iime  of  malticfg  the  s'ecbnd  will,  the  first  was'  clearly'r&^ 
Vdlfed,  aniiMiat  it  was  not  set'u"|i  a^ia  by  tanceljing  die  stl- 
cond  will. 

The  testator,  after  devising  ^1  hislaqd'^tQ  trustees  upoi\ 
trtist  .to  fldl,  "■  «^cept  the  house  at  Bath."  gave  lo.his  wife' 
Ihb, house  ia  Bath  for  ber  life,  9ud .  ai'ter,  h^r.  d^t^  to  hi^ 
«ld^tlon,.and  after  the  exepujtiaq  pEthe  will^soldVps  hou^ 
at  Batii,  and- struck  out  oflmVill  the.ei^g^pi^oij^aija  th^  <ifi-, 
^.^e,. respecting  it.  It,  was  liol^pn,,  th'at  the  dey;^,,fp,  the 
trustees  waB  not  revoked  by  the  erasure,  as  to  ith^  bojise  at 
Bath  (28).  So  where  ^  testator  by  will  dijly  executed  and 
^ttbsted";  devlse'd.land^tii  A';aHH'B'.  ^'j5Uititynan^-hi'-|«e, 

■■  '    ""    '    ""  '  "       ■■' ''Blbjfdi'atfit^'T.H^H 

.,_  .-.^biire  ^  ih  bfe  (kiiW 
a  pro  td^io  orily'(1J9). 

A.,  by  will  duly  executed  amt  attested'',  (Icvisetl  land,  to* 

B.  ami  C.  m  trust,   and  iil'trrwiirils  stiui.k  out  tile  name,  bf 

C.  and  iiisertpd  the  names  flf  U-  ^ii,'l  l:^.,leaviii;f  thji'geKfenjl 
purposes  of  the  trust  unalteretjtlrough  varying  ia^^riidm 
p^rtictyiiii-s^  and  did  not  republish  his  vt\i\.  It  Wirt  Kb[derl[.' 
tlbai'  the  intent  of  the  teStatOr  appealed  to  be  to'i^^tikte  \iv 
tM^  sub'stitution  of  another  gooii'd^vise  to  the  uew'-trdstfeesj 
and  iidt  by  the  obliteration  ;  but  such  devise,  not  hiav'irigbpenr 
executed  with  the  proprr  aoleninities,  would  iiotofi^rat^  aif 
arevoiratitiil ;  and,  adiiiitlin"  thatthe  obliteration' of  tiWeiianit/ 
ol'C.  would  have  revoked  tne  devise  toC,  yet  thCHeirbbuli^ 
not  'recover,  in&iamuch  as'the devise  to  B.  remained'  otiWttblted,' 
and  competent  to  sustain  all  the  trusts  in  the  wilt  in  excltl- 
sion  of  the  heir. 

Biautlon>rlSiltuni,4avp'81B.  a  SMt  d.  Gu«bHv.  Smitb,  4iBwl| 


(Sft)  If  A.  by.llis  willdeviseptil-theTeaMlueof  his  partooBliefMtd 
o  B.  and  C,  and  makes  ttem  exet 


;  and  afier,  by  a  codicil, 
cancels  and  revokes  every  ttung nlaliiig  to  B.,  and  aho  revolc«stha 
appointment  of  B,  as  execiAbT,  C.  shall  have  the  whole.  A  r«voca- 
tion,'  withoitt  a  new  gift',  shall  hdve  the  same  effect  as  if  it  had  been 
npressly-given,  and  whether  it  b«  by  codicil  or  obliterattoo,.  it  is 
the  same.  Humphries  v.  Taylor,  in  Cane.  HiL  25  G.  2.  7  Bac.  Abf. 
by  GwillHQ,  p.  363. 

(29)  A  mere  change  .  of  trustees  will  not  revoke  a  prior  devis^  of 
the  equitable  estate.  Wtllet  v.  Sandford,  1  Vez.  178.  186.  Doe  v: 
Pott,  Doug.  710.    Watts  v.  Fullartonl,  (cited)  Do(«.  71»'. 
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Having  treated  of  the  express  acts  of  revocifeibn  mentioheil 
in  the  statute,  it  will  be  proper  to  take  notice  of  implied  re-*' 
vocations  (30). 

TmpHed  R^uocfl/iowi.— Although  the  section  of  the  statute 
of  frauds  now  under  review  has  enumemted  several  methods 
by  whi6b  a*  devise  of  lands  may  be  revoked,  and  although  it 
ernoUld'seem  to  have  been  the  intention  of  the  legislature  to 
have  excluded  every  other  method  of  revocation,  yet  has  'ft 
beeti  hblden,  that  implied  revocations  are  not  within  the  ste^- 
tute. 

Implied  revocations,  strictly  so  terniied*  are,  Ist,  when 
certain  acts  are  done  by  the  testator,  inconsistent  with  or 
contradictory  to  the  dispositions  made  by  the  will,  io  neces^ 
sarily  inferring  an  intention  to  revoke,  that  the  law  will  are- 
Aume  such  an  intention.  As  where  the  devisor',  by  a  subse- 
quent deed,  gives  to  the  devisee  in  fee  a  lesser  interest,  e.  g. 
an  estate  for  years,  to  commence  after  the  death  of  the  devisOr; 
in  such  case  the  intended  devisee  cannot  have  both  interests ; 
that  which  is  conveyed  by  the  deed  must  take  effect,  and, 
therefore,  the  law  makes  a  necesaaiy  implication,,  that  the 
first  disposition,  which  rs  by  the  will,  is  revoked.  Id  like 
manner,  where  the  devisor  haviiig  devised  a  reversion  to  A., 
afterwards  grants  the  same  to  B.,  this  will  be  a  revocatioir, 
even  though  the  lessee  h^s  not  attorned:  So  where  the  tes- 
tator having  devi^d  land  to  A.  bargiiins  and  sdls  the  same 
land  to*  B.,  although  the  deed  be  not  iiirolled  within  sixi 
months,  acc6rd!fig  to  this  statute;  atkl  cons^uently,  nolAiin^ 
can  pass  to  the  bargainee,  yet  thifr  will  amount  to  a  revoca- 
tion, because  here  is  a  solemn  act  ddne,  whereby  the  testator 
has  clearly  evinced'  his  intention;  that  the  devisee  should  not! 
have  the  land  devised  (31  )• 

£•  It  has  beeik  holden,  that  revx^cations  are  neceasarily  t^ 
be  implied  or  presumed,  firom  at  total'  change  in  tHecircum* 

p  Cdkti  y.  BuTl<y«^,  Cm.  Jac.  49.  dtecf  in  rikrkness  V.  B&yley,  Pr.  Ofl:  dl4.  iH4 

'^  Atk.  7!). 


(30)  Poffurthet  iriformalW  oh  ttis' subject,  &«*' 6ife.  Revises; 
^.  93— 103.  Ed.  1739.  ' 

^(31)  I  am  not  aware,  that  the  two  last  uaentioaecl  in43ne^  Wy^ 
ever  been  solemaly  decided.  They  are  mentioned  io  1  RqjL  Abr. 
615,  (P.)  pi.  5y  6,  as  the  opinioas  of  Popham  and  Gawdy,  h.;  but, 
from  subsequent  cases,  where  they  (laye  be^n  cit^d,  it  appears  that 
they  have  been  considered  as  law.  Gilberf  has  inserted  them  ia  his 
TreaXise  on  Devises,  p.  95,  96.  ed.  1739. 
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rtaocet  of  the  testator^s  family  after  the  execution  of  the 

will. 

This  head  of  revocation  was  originally  borrowed  from  the 
civil  law  (SS),  and  applied,  in  the  first  instance,  to  bequests  of 
personal  estate^  and  afterwards  extended  to  devises  of  land,, 
such  revocation  not  having  been  considered  as  excluded  by 
the  provisions  of  the  6th  section  of  the  statute  of  frauds. 
What  changes  or  alteration  in  the  circumstances  of  the  testa- 
tor will  be  sufficient  to  work  a  revocation  of  a  devise  of  land, 
may  often  be  difficult  to  decide.    It  has,  however,  been  so- 
lemnly determined,  that  a  subsequent  marriage,  and.the  birth 
of  a  child,  tvithoat  provision^  made  for  the  objects  of  these 
relations^  is  such  a  material  change  in  the  circumstances  oT 
the  testator's  family,  as  will  work  a  revocation  of  a  devise  of 
land  (33).    And  in  a  case  where,  after  making  bis  will,  the 

q  Lugg  V.  Lttggi  Salk.  592.  Ovobuxy      r  See  exp.  £.  of  Uchetter,  7  Vet.  Jan. 
Y.  Overbury,  2  Show.  242.  242. 


'  (32)  N.  By  the  cominon  law,  before  the  statute  of  frauds,  a  sub- 
sequeat  marriage  was  holden  to  revoke  a  will  of  land  made  by  a 
feme  sole ;.  altbough  such  marriage  was  had  with  the  person  ia 
whose  favour  the  will  was  made.  Foise  v«  Hemblingis,  4  Rep. 
60.  b, 

*  (33)  An  opinion  had  been  expressed  in  Brown  v*  Thompson,  at 
the  Rolls,  8  bee.  1731,  by  Sir  John  Trevor,'  M.  R.  and  afterwards 
IB  the  same  case  by  Lord  peeper  Wright,  (I  P.  Wms*  304,  n.  1  Cq. 
Ca«  Abr.  413.)  that  revocations  of  a  devise  of  land  might  be  im« 
plied  from  a  subsequent  marriage  and  birth  of  a  child,  notwith- 
standing the  provision  of  the  6th  section  of  the  statute  of  frauds ; 
but  this  point  was  not  considered  as  settled  until  the  case  of  Chris- 
topher V.Christopher,  Exch.  1771,  2  Dickens,  445.  when  it  was. 
solemnly  determined,  by  Adams,  B.,  Soiythe,  B.,  and  Parker,  C.  B. 
against  the  opinkm  of  rerrot,  B.,  who  tliought  the  case  within  the 
statute,  and  that  the  dispute  conceroing  the  r^lity  of  a  subsequent 
marriage,  and  th^  legitimacy  of  children^  was  as  open  to  peijuty  as 
any~other»  and  that  the  statute  intended  an  actual  and  not  a  pie-^ 
sumptive  revocation.  The  case  of  Ciiristopher  v.  Christopher  has 
been  recognized  in  several  subsequent  cases,  viz.  in  Spraage  v.  Stone, 
at  the  Cockpit,  27  March,  1773.  Ambl.  721.  Brady  v.  Cubitt; 
B.  R.  M,  1789,  Doug.  31.  Doe  v.  Lancashire,  B.  U.  M.  1792, 
5  T.  R.  49. ;  and,  lastly,  in  Kenebel  v.  Scrafton,  B.  R.  T.  1802, 
2  East,  $30,  N.  Marriage  alone,  or  the  subsequent  birth  of  children 
unprovided  for  akme,  is  not  sufficient  to  operate  as  a  revocation  of  a 
will  of  a  personal  estate*.  Per  Dr.  Hay,  in  Shepherrl  v.  Shepherd, 
Hill  1770.  in  the  Prerogative  Court.  Nor  of  real  estate.  Doe  v. 
Barford,  4  Maule  &  Selwyn,  10. 

•  Jackson  v.  Hurlock,  M.  5  G.  3.  Lard  Nerthingtoii,  C,  S.  P.  Amb.  494. 
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testator  married,  and  bis  wife  became  pr^nant  with  bis 
knowledge,  tbe  posthumous  chM  was  considered  for  this 
purpose  in  tbe  same  condition  as  a  child  bom  during  tbe 
testator*s  life  time*. 

This  rule  of  revocation,  like  the  preceding,  was  formerly 
considered  as  grounded  upon  a  presumed  alteration  of  inten- 
tion in  tbe  testator;  but  in  a  modem  case^,  Ld.  Kenyon,  C.  J. 
thought  it  was  founded  •*  on  a  tacit  condition  annexed  to 
the  will  when  made,  that  it  should  not  take  effect  if  there 
•hould^  be  a  total  change  in  the  situation  of  the  testator's 
family"  (34).    But,  upon  whatever  grounds  this  rule  of  re- 
vocation may  be  supposed  to  stand,  it  has  been  holden  to  ap- 
ply onlrin  cases  where  tbe  wife  and  children,  the  new  ob- 
jects of  duty,  are  wholly  unprovided  for,  and  where  there  is 
an  entire  disposition  of  the  whole  estate  to  their  exclusion 
and  prejudice.    Hence",  where  A.  devised  certain  lands  to 
B.  in  trust,  and  directed  bim  to  pay.  out  of  the  rents  and 
proGt8,^an  annuity  to  M.  S.  with  whom  he  cohabited,  and  in 
case  he  should  leave  any  child  or  children  by  M.  S.,  to  raise 
a  sum  of  money  to  be  paid  among  his  children,  and  then 
devised  tbe  remainder  of  bis  estate  to  several  of  bis  relatives; 
and  afterwards  A.  married  M.  S.  by  whom  he  had  several 
children ;   it  was  holden   that  the  will   was  not  revoked ; 
^ther,  1st,  On  tbe  ground  of  a  tacit  condition  annexed  to 
the  will,  viz.  that  it  should  be  void  in  the  event  of  a  mar- 
ria^and  children,  without  provision;  inasmuch  as  thatcon- 
ditiop ;  viz.  of  marriage,  and  of  the  birth  of  children  unpro- 
vided for,  bad  not  taken  effect;  or,  2dly,  on  the  ground  of 
an  intentioQ  to  revoke,  to  be  presumed,  in  favour  of  a  wife 
and  children  unprovided  for;  because  the  fact,  upon  which 
•ocb  presumption  could  be  formed,  did  not  exist  in  tbe  pre- 
sent case  (35).    And  it  must  further  be  remarked,  that  both 

•   Doe  ▼.  Uiwatbift,  6  T.  R.  49.  u  Kniebel  t.  Sciafton,  2  Ea«t,630. 

t    lb* 


(34)  Lord  Ellenborough,  C.  J.,  delivering  the  jodgme^t  of  the 
90urt  in  Kenebel  v.  Scraftoo,  seems  to  have  approved  of  Lord  Ken- 
yoa*s  opink>n.  i 

(35)  Whether  the  revocation  holden  to  arise  from  subsequent 
matnage  and  birth  of  a  child,  without  provision  made  for  these  re- 
lations, can  be  rebatted  by  parol  declarations  in  favour  of  the  wHI, 
M  a  qpestion  which  does  not  appear  to  be.  at  rest,  Aairmed  per 
Cur.inLuggv..Logg*,  Lord  Raym.  441.  decided  expressly  in  the 
affinnatiye  in  Brady  v.  Cubitt,  Doug,  31,  Affirmed  per  Eyre,  C.  J, 
in  Goodtitle  v.  Olway,  2  H.  Bl.  522,     Negatived  per  Lortf  Alvanley, 

•  Tbit  wai  a  case  of  penonal  estate. 
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the  .circumstances  of  a  subseqaent  lOiarriage  and  the  baying 
j  of  child  or  children  must  concur  to  work  ,an  iooplied  revoca- 

'  tion :  the  birth  of  a  posthumous  child  alone,  although  the 

testator  die  childless,  is  not  8ufl[icient\ 

^  Having  endeavoured  to  illustrate  the  nature  of  implied 

revocations,  strictly  so  called,  it  will  be  proper,  in  the  next 
p\sce,  to  take  notice  of  those  acts,  by  which  a  devise  of  land 

I  .may  more  properly  be  said  to  he  annulled  than  revoked; 

.though  the  latter  term  is  most  frequently  applied  to  this 
fi^ubject.  The  ^cts  here  .alluded  to  are  such,  whereby  a  ma- 
terial alteration  is  made  by  the  testator,  in  his  seisin  of  the 
estate  devised,  after  the  execution  of  the  will.  The  autbo- 
riti^  on  this  subject  are  of  very  ancient  date,  beginning  in 
the  latter  end  of  Queen  Elizabeth's  reign,  and  continued 
down  in  a  regular  series  to  the  present  time  (36),  with  a  fe.^ 
^.exceptions  (37). 

The  rule  to  be  collected  from  thi»«e  Authorities  appeiars^to 
be  Ibis,  thai  where  a  person  seised  of  ,0^  estate^  devises  it, 
and  aftenaards  conveys  his  whole  intfir^st^  either  by  feqffmeat, 
lease  and  released,  bargain  and  sale,  fi'^e.^t  or  recanery-^t 

z  Doe  d.  White  ▼.  B^onl,  4  ^aule  &  z  Doe  d.  Dilnot  v.Dilnot,  2  N.  R.  401. 

Selwyo,  10-  a  Doe  d.  Lufbiogton  v.  fip.  of  Laodaff, 

y  E.  of  LiDcoln's  case,  2  Freem.  202.  2  tf.  R.  491. 

Show.  P.O.  1G4.  S.C. 


M.  R.  in  Gibbons  v.  Caunt,  4  Ves.  jan.  8>48.  and  Lord  RossLyoi  C 
in  Kenebel  v.  Scrafton,  5  Ves.  jun.  664.  . 

(36)  The  most  important  case  on  this  aabjeot  is,  that  of  Goodtitte 
:t.  Otway,  in  which  all  the  learnine  is  collected.  See.  the  reports  of 
this  case  in  its  several  stages,  2  H.  Bl.  516.  I  Bos.  &  Pul.  576. 
7  T.  R.  399.  2  Ves.  jun.  604.  n.  3  Ves.  jun.  682.  7  Brown,  P.  €. 
Tomlin^s  ed.  p.  593.  See  also  Harmood  V.  Oglander,  6  Ves.  jun. 
199.  and  8  Ves.  jun.  106.  and  Attorney'^General  v.  Vigor,  8  Ves. 
jun.  256. 

(37)  The  exceptions  here  alluded  to  will  be  found  in  the  cases  of 
Webb  V.  Temple,  Freem.  542.  and  Luther  v.  Kidby,  reported  in 
Vin.  Abr.  tit.  Devise,  (R.  6.)  pi.  30.  In  the  latter  case  it  was 
holden,  that  where  A.  and  B.  were  tenants  in  common  of  lands  in 
fee,  and  A.,  by  will  dated  25th  January,  1719,  devised  his  moiety 
in  fee,  and  afterwards  A.  and  B.  made  partition  by  deed,  dated  I6th 
May,  1722,  and  6ne,  declaring  the  use  as  to  one  moiety  in  severalty 
to  A.  in  fee,  and  as  to  the  othe^  moiety  in  severalty  to  B.  in  fee,  this 
deed  of  partition  and  fine  was  not  a  revocation  of  the  will  of  A.  See, 
however,  the  remarks  of  Heath,  J.  on  this  case,  in  Ooodtitle  v.  Ot- 
way, 1  Bos.  &  Pul.  585.  and  of  Lord  Eldon,  C.  in  Attorney-General 
.  ?.  Vigor,  B  Ves.  jun«  2dl . 
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i^mgh  ifut  /ftr.^ia^j^^,,a^.tkpvfhKe takes  back  theealatg 
.fa  thfi  fame  fttas  hejore,  or  ifco'ys't  {heuld  use  Ttsults  td'hlAi 
.ngaio,  so,)^'lp^f(tsce_iid  in  the  sam,e  line  as  hefore,  sti'l  Hie 
■MVP^W^M^  ."P.^iP"^^  ,^o.a"nul  (lis  wilt.  Tills  ruleis  founded 
.^p,^  t^hific^l ,pnf]ci|)le  ot\&yi,  introduced,  as  it  should  be'eiA, 
.9f;gipaily  in  ^vour  .c^  the'l)eir .-  viz.  that  Jri  or^r  to  render 
^  devipe  valid  aiia  e^ei;;l;uaU.  it  JB  pecesHary  that  the  seisin  of 
j^e ^evispr should  fpmain  4in})Itered  fimi  the  execulinii  of 
jthp.Will  Pntjlthe  deatii  of  the  devisor  i.'iS).  The  foundation 
,01  ,(i)e.rqle,being  wholly  iqdeDe']|ident  ol  tlie  intention  of  [he 
.t^t^tor  to  revpke, .'ttje  rule  will  ojp^niti.'  where  tlie  provisions 
qf  t{je,s|ibfie(]uent  cofivey^Dce  are  consistent  wltli  the  provi- 
sjpps  of  t|ie  will;  ^pd  eyea.  where 'spch  conveyance  is"  made 
Jfor  .tlipejcpresfl  purp<jBe  of  confirpiiiig  ths  will.  Hence, 
^ipO..Pflroi  evidence  t^sbewtj^at  the  ttsfalor  did  not  intend, 
oy 'the  ftn^equoit  tjonyf yapce,  to,revo)ie  hia  will,  is  inailmis- 
sible*.  In  conformity  with  the  precetjin;^  ruleS  it  has  been 
holdeit,  that  where  the  wkole  eataie  is  conveyed  by  lease  and 
•releaBc  to  uses,  althoUjgli  there  be  a  resultini  use  "in  the  ulti- 
.jfpi^  ^q^^e^i^n  tp  ^he  ^lintor.by  the  sftme  instrament,  ytt 
tJae  conveyance  will  opejate  'asa,reyp^tipti  of  ^  pnQr  vdlilP^)* 

b  QoDdttIlcv.Otwa7,3H.B1.6l6.  c  GoodtiUe  t.  Oliroy,  I   Boi.  *  Put. 

516.  7  T.  R.3BII. 

(38)  In  this  instance,  as  in  many  others,  the  language  of  plead- 
ing is  evidence  of  the  law,  viiJ  "  that  J,  S.  was  seised  of  certain 
lands  in  hia  demesne  as  of  .fee,  and  beins  so  seised  on  such  a  day 
made  bis  last  will  and  testament  in  writing,  and  thereby  devised. 
Ice. ;  and  afterwards,  to  wit,  on  &c.  the  said  J.  S.  died,  leiwl  of 
tht  said  land*  tn  form  aforuaid."  See  Go.  Ent.  653,  b.  654  a. 
2d  ed.  ■ 

(39)  "  So  if  a  peraon  seised  of  a  real  estate,  devise  it,  and  afier- 
wds  convey  the  legal  eUate,  though  there  be  only  a  partial  decla- 
ration of  trust,  ytt  as  he  has  granUd  the  whole  estate,  it  is  a  revo- 
cation of  the  will."  Per  Lord  Bardwicke,  C.  in  Sparrow  v.  Hard-  . 
castle,  7  T.  R.  417,  n.  But  where  tenant  in  tail,  by  bargain  and 
sale,  conveyed  to  J.  S.  in  fee,  in  order  to  make  him  tenant  to  tbe 
prtecipe  in  acommon  recovery,  the  use  of  which  was  declared  to  him 

in  fee,  and  8th  June  (Trinity  term  in  that  year  having  begun  on  the 
7th  June,}  made  his  will,  and  afterwards  a  writ  of  entry  was  sued  out 
returnable  in  Quind.  Tr.  [17th  June)  and  the  recovery  suft'ered  :  it 
was  holden,  that  the  land  passed  by  the  will,  on  the  ground  that  the 
deed  and  recovery  made  one  conveyance  only,  of  which  the  deed 
was  the  principal  part :  and  that  the  whole  of  a  conveyance  should 
be  taken  together,  and  the  several  parts  of  it  should  relate  bdck  (o 
the  principal  part.  Selwyn  v.  Selwyn,  2  Burr.  1131.  recognised  by 
Lord  Mansfield,  C,  J,  in  Roe  d.  Noden  v.  GriAiis,  4  Burr.  1963. 
1  Bl.  R.  605.  S.  C. 
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It  will  be  obseired,  that  in  tbe  preceding  instanoes,  the  whoU 
estate  was  conveyed ;  and  therefore  the '  party  did  not  die 
seised  of  that  estate  which  he  had  at  the  titne  of  making  his 
will ;  and  consequently  the  devise,  which  will  only  operate 
'upon  that  seisin,  which  the  testator  had  at  the  time  of  mak- 
ing his  will,  was  annulled  or  revoked :  But  where  the  de- 
visor does  not  part  with  his  whole  estate,  e.  g.  where  he 
ffrants  an  estate  for  yeArB  only,  to  the  devisee,  to  commence 
.  in  the  life  of  the  devisor,  in  such  case,  the  conveyance  will 
not  operate  as  a  revocation  of  the  feel  In  like  manner, 
if  a  man  devises  land  in  fee  to  A.,  and  afterwards  makes  a 
mortgage  thereof  in  fee,  either  to  the  devisee*  or  a  strange^^ 
this  mortgage  in  fee,  though  a  revocation  of  the  will  in  law, 
will  not  operate  as  such  in  equity,  and  the  right  of  redemp- 
tion will  pass  by  the  will.  And  the  same  rule  holds  in  equity 
with  respect  to  a  conveyance  in  fee  for  payment  of  debts** 

d  aAtk.7S«TawBerT.Jdfefy,3B.ftA.  by  Sir  John  Chorcfaill,  M.  R.  uid 

4QS.  Ld.  Jeffieiict,  C.  in  HsU  T.  Daodi. 

•  fiaxter  t.  Pjv,  5  Va.  jnn.  66S.  1  Vera.  339. 342. 

f  Admitted  to  be  a  settled  point  in  g  Adm.  in  Cave  ▼.  Hollbid,  3  Vei.  job. 

York  r.StoiM;  Balk.  15S.    A^Jodged  064.     . 
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GAME. 

L  Of  the  Right  of  taking  and  dee  troy  ing  the  Game  at 
Common  Law^  and  of  the  Restraints  imposed  on  the 
Exercise  of  such  Right  by  Statute* 
IL  Of  the  Appointment  and  Authority  of  Gamekeepers. 

IIL  Of  the  Statutes  5  Ann.  c.  14.— 9  Ann.  c.  95.-28  6.  2. 
c«  12.  relating  to  the  Preservation  of  the  Game :  the 
Penalties  imposed  for  Offences  against  these  Sta^ 
lutes;  the  Modes  of  recovering  the  Penalties^  1st,  By 
Distress — 9dly,  By  Action  of  Debt,  and  herein  of 
the  Stat.  8  G.l.c.  19.— 26  G.  2.  c.  9.-2  C.  3.  c.  19. 
58  Geo.  3.  c.  75. 

IV.  Of  the  Statutes  relating  to  the  Destruction  of  the  Game 

at  improper  Seasons  of  the- Year,  Stat.  9.  G.  3.  c.  19. 

i— 13  G.  3.  c.  55.— ^G,  3,  c.  M.-^Declaration—Ewi- 

dence* 

V«  Of  the  Duties  made  payable  in  respect  of  killing  Game. 


I.  Of  the  R^ht  of  taking  and  jleslroying  the  Game  at 
Common  Latr,  and  of  the  Restraints  imposed  on  the 
Exercise  of  such  Right  by  Statute. 

It  has  been  asserted  by  Sir  W.  filackstone  in  his  Com- 
mentaries (voL  2.  p.  14, 15,  417»  vol.  4,  p.  174.),  that  by  the 
common  vlaw,  the  sole  property  of  all  tue  game  in  England 
is  vested  in  the  king  alone,  and  that  the  sole  right  of  taking 
and  destroying  the  game  belongs  exclasively  to  the  king ; 
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and,  oonsequently,  that  no  person  of  whatever  estate  or  de^ 
gree,  has  a  right  to  kill  game,  even  upon  his  own  land,  unless 
by  licence  or  grant  from  the  king.  This  position,  however, 
has  been  questioned  by  Mr.  Christian,  in  a  note  to  his  edition 
of  the  Commentaries,  2  vol.  p.  41P.  n.  10. 

If  A.  start  a  hare  in  the  ground  of  B«,  and  hunt  and  kill  it 
there,  the  property  continues  all  the  while  in  B. :  but  if  A. 
start  a  hare  in  the  ground  of  B.,  and  hunt  it  into  the  ground 
of  C,  and  kill  it  there,  the  property  is  in  A.,  the  hunter,  but 
A.  is  liable  to  an  action  of  trespass  for  hunting  in  the  ground, 
as  well  of  B.  asC* 

Trespass  for  a  dead  hare,  the  property  of  plaintiff. — The 
^plaintiff,  ft  farmer,  being  out  hunting  with  hounds  of  which 
be  had  in  part  the  management,  and  actually  had  such 
management  at  the  time,  though  the  hounds  belonged  to 
other  persons,  the  hounds  put  up  a  hare  in  a  third  person  s 
ground,  and  followed  her  into  a  field  of  the  defendant,  w  here, 
being  quite  spent,  she  run  betweep  the  legs  of  a  labourer 
who  was  accidentally  there,  where  one  of  the  dogs  caught 
her,  and  she  was  taken  up  alive  by  the  labourer,  from  whom 
the  defendant  immediately  afterwarils  took  the  hare  and 
killed  her.  Shortly  after  the  plaintiff  came  up,  and  claimed 
to  have  the  hare  ^  his  own,  but  the  defendant  refused  to 
give  it  up,  and  questioned  the  right  of  the  plaintiff  to  be 
where  he  then  was.  The  labourer,  upon  his  examination  at 
the  trial,  swore  that  when  he  took  the  hare  froqa  the  dogs, 
be  did  not  mehn  to  take  it  for  his  own  use,  but  iu  aid  of  the 
hunters.  Verdict  for  the  plaintiff,  40s.  damages.  Rule  f*or 
new  trial  after  argument  was  discharged ;  Ld.  Ellenborough, 
C.  J.^  observing  thi^  the  plaintiff,  -through  tbeafrency  of  his 
dogs,  had  reduced  the  hare  into  his  possession.  The  labourer 
took  it  for  the  benefit  of  the  hunters,  which  is  the  same  as  if 
it  had  been  taken  by  one  of  the  dogs.  Secus,  if  the  labourer 
had  taken  \p  up  for  the  defendant,  before  it  was  caught  by 
the  dogs,  or  if  he  had  taken  it  as  an  indifferent  person  in  the 
naiure  of  a  stakeholder. 

An  exception  in  a  conveyance  made  in  the  year  1665,  of 
f  the  free  liberty  of  poaching  and  bursting  does  not^  include 

the  liberty  of  shooting  feathered  game  with  a  gun. 

I  shall  proceed   to  shew  how  far  the  right  of  taking  and 

destroying  thegaxne  btut  been  abridged  ^by^lat^t^.;  ihav|ng 

.    premised  that  this  rfght  c^n  only  be,e35^rcis^,pi3  3,p^TS9p's 

a  Per  Holt,  C.J.  in  Suton  v.  Moody,  b  Chujiohwardy.fitttdfij,a4iSait9^&f 

1  Ld.  ilajrm.  251.    2  SsUk.  566.  5  c  Moore  v.  Ld-  flyviov^^'  7  ;T^unt. 

Mod.  375.S.C.    Dcanc  ▼>  Clayton,  6X4.                  -    "r-^.-       .    i  .   i 
'  7  Tauot.  4%9. 
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own  estate^  and  that  opt  even  a  lord  of  fi  Qwapqr{l),  qr  bis 
g^p^ekeeper,  can  go  into  any  part  of  the  tnaqor,  which  ,is  opt 
the  lord's  own  estate  :Or  w^ste,  \fithout  being  a  trespasser*  ^s 
any  o^ber  person  would  be ;  unless  alight  of  entry  in  p^in^^jt 
oF.the  game  be. specially  resery^d  to  (liin. 

By  Stat  22  and  83  Car.  2.  c.  85.  s.  3.  («)  ^*  Every  person, 
not  having  lands  and  tenements,  or  some  other  estate  of  in- 
heritance, in  his  own  or  his  wife's  i;ight,  of  the  clear  yearly 
value  of  lOOl.  per  annum,  or  for  term  of  life,  or  having  lease 
or  leases  of  99  years,  or  for  any  longer  terp],.of  the  clear  yea? ly 
value  of  150L  (other  than  the  son  find  ,^e;ir  apparent  of  an  es- 
quire, or  other  person  of  higher  degf^e,  and  the  owners  and 
:keepers  of  foreists,  p^i^ks»  chases^  pr  warrens,)  is  prolii|)it^ 
from  hsiving,  keeping,  or  usi^ig  ftny  guns^  bows,  greyhcnin^s, 
setting  dogs,  ferrots,  cqqey  (jpgs,  lurche]:s,  hays^  nets,  Iqwbelfs, 
harepipes,  gin?,  ana  res,  ,orot^er  engines  aforesaid." 

In  the  construction  of  this  statute  it  has  been  hoMen,  that 
it  is  not  necessary  that  the  estate  should  be  a  freehold,  or 
that  it  should  be  a  legal  estate^ :  for  a  copyhold  estate  or  an 
equitable  estate  of  inheritance,  of  the  clear  yearly  value  of 
1(X)1.  is  a  qualification.  But  it  is  not  sufficient,  if  the  tent  of 
the  estate  be  reduc(^  below:the  sum  required  t\y  paying  the 
interest  of  a  mortgage*"  <d),  or  if  the  estate  l^e^n^estate  for 
life  only,  under  the  yearly  value  of  loOL'  (4). 

d  WeUieriU  ▼.  Hall,  Cald.  S30.  cited  in  a  note  to  R.  v.  Clarke,  S  T. 

•  Wetboill  ▼.  HaU»  £.  R.  M.  33  a.  3.        R.  231 .    Cald.^0. 8.  C. 

i  Lov|i(|^  ▼.  Levis,  QUd.  laS. 

(1)  |4r.  Christian  has  rema^|(^fl»  th^t  the  p^iQTU^n  opinio,  tb^t 
.th^  Iprd  of  the  m^or  hj|8  a  Mculi^r  rjgbt  to  the  gj^u^e,  sj^p^rior  to 
that  of  any  other  duly  qualified  land-owner  within  the  pn^ndr,  is 
erroneous.  He  conceives  that  this  opinion  owes  its  rise  to  tne  power 
which  lords  of.  manors  have  of  appointing  gamekeepers,  a  pow.er 
originally  ^iven  to  them  by  stat.  22  &  23'C$x\  2.  c.  25.,  the  £rsts^ 
tute  in  which  lords  of  manors  are  distinguished  from  other  land- 
owners with  respect  to  the  game. 

(2)  Prior  qualification  acts  are  13  R.  2.  stat  1.  c.  1^—1  Jac.  }• 
c.  27.  s.  6.  repealed  by  7  Jac.  I.  c.  II.  s.  6.  and  3  Jac.  1.  c.  13.  s.  5. 
relating  to  deers  and  copies  only.  The  provisions  of  these  statutes 
(which  remain  unrepealed,  but  are  seldom  put  in  force)  will  be 
found  under  title  Gcune  in  Burn*s  Justice. 

(3)  On  a  question  arising  upon  an  information  before  magistrates, 
as  to  the  defendant  being  qualified,  the  magistrates  may  ground  their 
opinion  of  his  not  being  qualified  on  the  fact  of  the  defendant's 
having  sworn  on  a  former  day  under  the  income  act  to  an  estate 
under  lOOL  per  annum.    R.  v.  Clarke,  8  T.  R.  220. 

(4)  A  vicar»  in  right  of  his  church,  has  not  an  estate  of  inherit- 


i 


878 


GAME. 


A  lease  for  99  years*,  dependent  on  three  lives,  of  the  va* 
lue  of  1501.  per  annum,  though  neither  a  l^se  for  life,  nor  a 
lease  for  99  years  certain,  has  been  holden.to  be  a  sufficient 
qualification  within  this  statute;  because  there  is  not  ajiy 
reasonable  probability  of  any  life  in  being  extending  beyond 
00  years;  and  the  legislature,  in  admitting  leases  for  99  years, 
of  a  certain  value,  to  be  a  qualification,  did  not  mean  to  re- 
quire that  they  should  positively  endure  so  long :  it  was  suf- 
ficient if  they  might  extend  to  that  period,  sutyect  to  the 
contingency  of  the  party's  so  long  living. 

Doubts  had  been  entertained  whether  the  words  other  per^ 
jon  in  this  statute  should  be  taken  to  be  in  the  nominative  or 
in  this  genitive  case;  but  it  was  solemnly  determined  in 
R.  V.  Utiey,  94  G.  3.  B.  R.  recognised  in  Jones  v.  Smart, 
1 T.  R.  44.  that  these  words  must  be  taken  to  be  in  the  ge- 
nitive case,  in  the  same  manner  as  if  the  word  **  of*'  had 
been  actually  inserted,  .and  that  the  meaning  of'  the  statute 
is  *'  other  than  the  son  and  heir  apparent  of  an  esquire,  or 
the  son  of  any  other  person,  of  higher  degree."  It  follow^, 
aa  a  necessary  consequence  from  this  interpretation  of  the 
statute,  that  although  the  son  and  heir  apparent  of  an  esquire, 
or  of  other  person  of  higher  d^ree,  be  qualified  by  virtue  of 
this  statute,  yet  an  esquire  or  person  of  higher  degree,  as 
such,  is  not  qualified. 

A  diploma  conferring  the  degree  of  doctor  6f  physic^, 
granted  by  either  of  the  universities  in  Scotland,  aoes  not 
give  a  qualification  to  kill  game  under  this  statute. 

.A  commission  of  captain  of  volunteers,  signed  by  the  lord 
lieutenant  of  a  county,  does  not  confer  the  degree  of  esquire ; 
and  consequently  the  son  of  such  captain  is  not  thereby  qua- 
lified  to  kill  garnet 

Z  £.  of  Feiren  v.  HeotoD,  8  T.  R.  506.       i  Talbot  v.  £a^  1  tteant.  510. 
h  Jones  ▼.  Smart,  1 T.  R.  44. 


ance,  but  for  his  life  only  ;  consequently  such  estate  must  be  of  the 
value  of  1501.  per  annum,  in  order  to  exempt  him  from  the  penaltiies 
of  these  statutes.     Lowndes  v.  Lewis,  Cald.  18R. 
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11.  Of  the  Appointment  nnd  Authority  of  Gamekeepers. 

I 

The  Stat.  9Q  and  23  C.  2.  c.  25.  s.  2.  authorises  lords  of 
manors,  or  of  other  royalties  (5)  not  under  the  degree  of  an 
esquire,  'to  appoint  by  writing  udder  their  hands  and  seals, 
gamekeepers  within  their  manors  or  royalties,  who  may 
seize  guns,  dogs,  liets,  and  other  engines  used  for  the  de- 
struction  of  the  game  by  unqualified  persons  within  th6  pre« 
cincts  of  their  manors,  and  the  said  gamekeepers,  or  other 
persons  authorised  by  a  warrant  from  J.  P.  may  search  in 
the  dav-time,  the  houses  of  unqualified  persons,  upon  good 
ground  of  suspicion,  and  seize  for  the  use  of  the  lord  or  de« 
stroy  such  guns,  dogs,  nets,  &c. 

The  preceding  statute  does  not  limit  the  number  of  game^ 
keepers,  whicU  may  be  appointed  for  each  manor.  But  by 
Stat.  9  Ann.  c.  23.  s.  I.  lords  of  manors  can  appoint  [0\orAj 
one  gamekeeper  with  power  to  it// game  for  one  manor;  and 
further,  the  name  of  each  gamekeeper  must  be  entered  with 
the  clerk  of  the  peace,  &c.  Such  gamekeeper^  by  stat. 
3  Geo.  I.  c.  11.,  most  have  been  either  a  person  qualified,  or 
a  servant  of  the  lord,  or  a  person  immeoiately  employed  to 
kill  game  for  the  soler  use  of  the  lord.  But  not^  by  stat. 
48  6.  3.  c.  93.  8.  2.  any  lord  or  lady  of-  a-  manor  may  depufte 
any  person*  whether  acting  as  a  gamekeeper  to  any  other 
person  or  ncJt,  or  whether  retained  and  paid  for  as  the  iifile 
servant  of  any  other  person  ornot,  or  whether  a  qualified 
person  or  not,  to  be  a  gamekeeper  to  any  such  rpanor*  with 
authority; to  such  person  as  gamekeeper,  to  kill  game  withii^ 
the  same,  for  his  own  use,  or  for  the  use  of  any  other  per- 
son, to  be  specified  in  such  appointment  or  deputatton, 
whether  qualified  or  not 

The  preceding  statutes,  authorizing  the  appointment,  of 


'  (5)  L  e.  Soyalties  of  the  same  nature  with  menors*  |f  loyaHies 
of  a  higher  nature  ha4  be^  meant,  thje  statute  would  have  o^un 
with  them.  Per  Lord  Mansfield,  C.  J.  in  £.  of  Ailesbury  y.  Pattiaon, 
Doug.  28. 

(6)  **  A  lord  of  a  manor  cannot  convey  to  another  the  power  of 
appointing  ^  gamekeeper,  witbQut  a  conveyance  also  of  the  manor 
itself.  Such  a  power  is  a  mere  emanation  of  the  manor,  and  inse- 
parable from  it.*'    Per  Lord  Kenyon^  C.  J.  5  T.  R.  20. 
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tody  or  poiaession  any  hare,  pheasant^  fNirtrjdge,  moor,, 
httth-gflane,  orgrouse,  or  shall  buy/ sell,  or  offer  to  sell, 
any  hare,  &c.  unless  such  game  in  the  hands  of  such  carrier 
be  sent  up  by  a  person  qualified  to  kill  the  game,  shall^  upon 
every  such  offence,  be  carried  before  some  J.  P.  for  the 
county,  city,  &c.  where  the  offence  is  committed,  and  being 
convicted  upon  view,  or  upon  the  oath  of  one  or  more  cre- 
dible witnesses,  shall  forfeit  for  every  hare,  &c.  the  sum  of 
51.;  one  half  to  the  informer,  and  the  other  half  to  the  poor 
of  the  parish  where  the  offence  is  committed;  (the  subse- 
quent part  of  this  section  directs,  that  the  penalty  shall  be 
levied  by  distress,  and  for  want  of  distress,  the  offender 
shall  be  punished  by  three  months*  imprisonment  for  the 
first,  and  by  four  months*  for  the  second  offence,  and  that 
before  the  allowance  of  any  certiorari  to  remove  conviction 
under  this  statute,  the  party  convicted  shall  enter  into  a  re- 
cognizance, with  sureties,  conditioned  for  the  payment  of 
costs  to  the  prosecutor  within  fourteen  days  after  conviction 
or  procedendo  granted,  and  in  defoult  thereof,  J.  P.  may  pro^ 
ceed  to  execution,  kc.)  And  for  the  tietter  discovery  of 
offenders",  **  any  person  who  shall  destroy,  sell,  or  buy  any 
hare,  kc.  and  shall  within  three  months  make  discovery  of 
any  higgler,  &c.  (who  hath  bought  or  sold,  or  offered  to  buy 
or  sell,  or  had  in  his  possession,  any  hare,  &c.  so  as  the  of- 
fender shall  be  convicted),  shall  be  discharged  of  all  penalties, 
and  entitled  to  all  the  aclvantages  of  an  informer  under  this 
statute." 

**  If  any  person*  not  qualified,  shall  keep  or  use  any  grey- 
hound, setting  dogs,  hayes,  lurchers  (8),  tunnels  or  other  en- 
gines (9)  to  kill  and  destroy  the  game,  and  shall  be  thereof 

m 
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feitures  and  penalties  as  are  inflicted  by  the  recited  act  upon  hi|^- 
]E^n,  &€•  And,  *  "  if  any  hare,  pheasant,,  partridge,  &c.  shall' be 
found  in  the  shop^  biouse,  or  possession  ot  any  poulterer^  salfsman, 
fishmonger,  cook,  or  pastry  cook,  the  same  shall  be  a(Su(^^  to  be 
an  exposing  thereof  to  sale  within  the  meaning  of  this  adt,  and 
the  recited  act,  or  any  other  act ;  the  forfeitures  to  be  recovered  and 
penalties  inflicted  to  be  applied  in  manner  prescribed  by  the  Teetted' 
act,  or  by  any  other  act  since  made  for  the  preservation  of  the  gainie. ' 

(8)  A  hound  is  not  within  this  statute,  not  being, expressly  fnen« 
tioned,  and  the  words  ^*  other  engines**  coming  after  tunnels,  are 
Applicable  to  inanimate  things  only.    Hooker  v.  Wilks,  Str.  1136. 

(9)^*  As  greyhoundsj  setting  dog,  hayes,  lurchers,  and  tannela 

.    •  s.  2, 
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convicted  upon  the  oath  of  one  or  two  credible  witneiies^  by 
thfe  justice  or  justices  of  the  peace  where  such  offence  is  com- 
mitted, the  person  so  convicted  shall  forfeit  61.;  one  half  to 
be  paid  to  the  informer,  and  the  other  half  to  the  poor  of  the 
parish  where  the  same  was  committed :  (the  subsequent 
Dart  of  this  section  prescribes  the  like  mode  of  execution  as 
18  prescribed  in  the  second  section,  and  then  proceeds  to 
enact,  *'  that  J.  P.  within  their  districts,  and  lords  and  ladies  of 

« 

ariB  expressly  raentioDed,  in  this  statute,  it  is  not  necessary  to  allege 
that  any  of  these  have  been  used  for  killing  or  destroying  the  game ; 
and  the  rather,  as  they  can  scarcely  be  kept  for  any  other  puirpose 
than  to  kill  or  destroy  the  game;  but  as  guns  are  not  expressly  men- 
tfonedy  and  as  a  gun  may  be  kept  for  the  defence  of  a  mah*s  hoase, 
and  for  other  la^ul  purposes,  it  is  necessary  to  allege,  in  order  to ' 
its  being  comprehenaed  within  the  meaning  of  the  words,  **  any 
other  engines  to  kill  the  game,**  that  the  gun  had  been  used  for  kill- 
ing the  game."  Per  L^,  C.  J.  in  Win^eld  v.  Stratford,  Say.  R* 
15.  N.  **  If  a  person  go  in  pursuit  of  same  with  a  dog  and  gun  on 
the  same  day,  he  can  only  be  convicted  in  one  penalty."  Per 
Ld.  Kenyon,  C.  J.  in  R.  v.  Lovet,  7  T.  R.  153.  In  Molton  v. 
Cbeeselev,  I  Esp.  N.  P.  C.  123,  it  was  proved  that  a  pheasant  had 
been  killed  hy  aoddewt  by  the  defendant's  dc^;  and  tne  defendant 
had  afterwards  carried  it  away.  Two  penaltiesi  were  sought  to  be 
recovered^  one  for  having  the  pheasant  in  his  posMMton,  not  being 

Sualified,  the  other  for  keeping  a  dog  to  kill  game.  Mr.  Justice 
ulier  is  said  tp  have  ruled  that  the  plaintiff  could  go  for  one  pe- 
nalty only,  *^  for  that  both  offences  being  by  the  same  act,  the 
plaintiff  could  recover  but  one  penalty  under  the  same  statute." 
The  woffduig  beulg  equivocal^  it  was  considered  at  first,  as  if  by  the 
woid  act  was  to(be  undexstood  MtabU$ ;  which,  it  was  asreed  on  all 
hands,  could  not  have  been  ruled  by  the  learned  judge,  who  probably 
said  that  two  penalties  could  not  be  recovered  under  this  statute  for 
the  same  act  done  bv  the  defendant.  N.  A  farmer  who  keeps  a 
setting  dog  for  his  landlord,  is  not  to  lie  considered  as  keeping  a  dog 
for  the  destruction  of  the  game  within  this  statute.  Reed  v.  rhelps, 
B.  R.  B.  52  Q.  3.  There  was  not  any  evidence  in  this  case  of  the 
dog  having  ever  been  used  b]^  the  parw  for  killing  game.  See 
15  Bast.  271.  In  order  to  constitute  the  offence  of  keeping  a  setting* 
dpg9  within  the  fifth  and  sixth  Ann.  c.  14'.  s.  4.  the  dog  must  be  kept 
for  the  purpose  of  killing  and  destroying  game;  and  therefore,  where 
it  appeared  that,  at  the  time  when  the  alleged  offence  was  chafed 
to  have  been  committed,  the  doe  was  tied  up,  and  never  went  out 
into  the  field  with  its  master,  this  was  held  not  to  be  an  offence  ^ 
within  the  statute.  Hay  ward  v.  Homer,  5  B.  &  A.  317.  So  where  * 
it  appeared  that  the  dog  was  kept  for  the  purpose  of  a  house-doe.  ' 
BriaTlv  v.  Athome,  ib.  in  notis.  An  unqualified  person  going  out  with 
a  qualified  Owner  of  ereyhounds,  is  not  liable  to  a  penalty.  Lewis 
V.  Taylor,  16  East,  49.    See  3  Campb.  328. 
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mimora,  within  their  manors,  may  take  away  any  such  hare, 
&c.  from  any  such  higgler,  &c  or  other  person  not  qualified  to 
Ull  the  same ;  and  may  take  to  their  own  use  such  dogs, 
nets,  or  other  engines  in  the  power  or  custody  of  persons  not 
qualified  to  keep  (10)  the  same;'*)  **  and  lords  and  ladies  of 
manors  may,  by  writing,  under  hand  and  seal,  empower  their 
gamekeepers  upon  their  manors  to  kill  any  game;  but  that 
such  gamekeepers  who  shall  under  colour  of  authority  kill  or 
take  game,  and  afterwards  sell  the  same  to  any  person,  with- 
out the  consent  of  their  lords,  and  shall  be  convicted  thereof 
upon  complaint  by  the  lord  of  the  manor,  upon  the  oath  of 
one  or  more  witnesses  before  a  J.  P.,  shall  be  committed  to 
the  house  of  correction  for  three  months,  &c/* 

By  a  subsequent  statute^,  *'  if  any  bare,  pheasant,  par- 
tridge, &c.  shall  be  found  in  the  shop,  house,  or  possession 
(1 1 )  of  any  person  not  qualified  in  his  own  right  to  kill  game, 

7  Stat.  9  Am.  c.  25.  t.  2« 

(10)  A  justice  of  the  peace  under  this  stat.  cannot  seise  the  gun 
of  a  gamekeeper,  although  he  is  sporting  for  the  purpose  of  kilnng 
game  in  another  manor  than  that  for  which  he  has  received  his  de- 
putation; for  the  power  of  seizure  under  this  id  extends  to  those 
persons  only  who  are  not  qualified  to  keep  engines  for  the  destruction 
of  the  game,  and  gamekeepers  are  qualined  to  ksep  such  engines  any 
where.  Rogers  v.  Carter,  C.  B.  2  Wils.  387.  It  was  admittecl, 
however,  in  this  case,  that  if  the  gamekeeper  had  actually  kiUed 
game  beyond  the  limits  of  his  own  manor,  he  would  have  been  liable 
to  the  penalties  of  this  statute.  A  magistrate,  who  convicts  an  mi- 
qualified  person  of  killing  game  under  the  statute  5  Ann,  c.  14.  and 
causes  his  dog  to  be  brou^t  for  the  purpose  of  seizing  it,  may  order 
the  dog  to  be  killed  without  any  formal  adjudication  of  seizure, 
Kingsnorth  v.  Bretton,  5  Taunt  416.  Before  game  in  the  lands  of  an 
unoualified  person  can  be  seized  within  a  manor  for  the  use  of  the 
lord,  the  lord  must  exercise  on  the  specific  case  his  iudgment  whether 
the  person  possessing  the  eame  is  or  is  not  qualified.  *  But  after 
such  judgment  exercised,  the  lord  may  take  the  game  by  the  hands  of 
uiother.  The  lord  of  a  manor,  who  is  also  a  justice  of  peace  is  en- 
titled, by  Stat.  24  Geo.  2.  c.  44.,  to  a  month's  notice  of  an  action 
brought  i^ainst  him  for  taking  away  a  gun  in  the  house  of  an  un- 
qualified person,  for  it  will  be  presumed  he  acted  as  a  justice.  Briggs 
V.  Evelyn,  2  H.  BL  114. 

(11)  The  plaintiff  declared  in  debt  for  the  5^  penalty  given  by 
this  Stat,  i^nst  the  defendant  for  exponng  to  sale  a  hare,  not  being 
qualified  in  his  own  right  to  kill  ^me,  nor  entitled  thereto  under 
any  peison  so  (qualified.  At  the  trial  it  was  proved  that  the  olaintiff 
went  out  Goursmg,  and  killed  a  hare  on  Shipston  manor,  wnen  the 
defendant,  who  was  employed  as  a  carpenter  and  woodman  by 

•  Fte  Qibbi,  C.  J.  in  Biid  v.  D«]% 7  Tuttt.S6a. 
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or  being  intitl€d  thereto  under  some  person  so  qualified^  the 
same  shall  be  adjudged  to  be  an  expoaing  to  sale  within  the 
meaning  of  this  act  and  the  statute  5  Ann.  c.  14.**  And  by 
8. 5.  **if  any  person  shall  take,  kill,  or  destroy  any  bare,  &c. 
in  the  night  time,  the  person  so  offending  shall,  for  erery 
such  offence,  incur  the  forfeitures"  mentioned  in  the  stat. 
5  Ann.  c.  14*. 

If  the  possession  be  made  out  to  the  satisfaction  of  the 
jury  %  it  is  incumbent  on  the  defendant  to  shew  that  it  was  a 
justifiable  possession.  Where  a  qualified  person  sends  out 
his  huntsman  with  his  hounds,  and  a  hare  is  killed,  which 
the  huntsman  takes  up,  no  penalty  is  incurred  for  killing  the 

fame,  and  such  possession^  is  justifiable,  although  the  master 
oes  not  accompany  the  huntsman. 

By  the  preceding  statutes,  the  penalties  are  given  half  to 
the  common  informer,  and  half  to  the  poor  of  the  parish, 
upon  summary  conviction.  But  by  stat.  8  G.  1«  c  19.  s.  1.  it 
is  enacted,  that  for  the  recovery  of  the  penalties,  an  action 
of  debt  may  be  brought  in  any  of  the  king's  courts  of  record 
before  the  end  of  the  next  term  after  the  offence  committed, 
and  the  plaintiff,  if  he  recover,  shall  be  entitled  to  double 
costs.  It  is,  however,  expressly  provided  by  this  statute^ 
that  the  partv  shall  not  be  prosecuted  twice  for  the  same 
offence,  t.  e.  both  by  action  and  upon  summary  conviction. 

X  See  further  pioTisioiu  for  the  preeer-  a  Per  Bayley,  J.  in  Hemmitogs  ▼.  Hal- 
▼atioB  of  game  during'  the  nigfat-tiinek       i^,  B.  R.  H.  3  ft  4  Qeo.  4. 

and  on  Sunday  end  Chritlmas-daj,  b  Hawke  ▼.  Jacka,  Cornwall  Samm. 
13  Q.  3.  c.  80.  and  66  G. 3.  c.  130.  Am.  1823.  Best,  J.  M.  S. 


Mr.  EarU  the  lord  of  the  manor,  and  had  directions  from  him  to  de- 
tect poachem,  came  up  and  took  the  hare  from  the  dog»  and  carried 
it  away,  notwithstandin|g(  the  plaintiff  claimed  it,  to  Mr.  Earl's 
steward  accofdinfl;  to  his  mstnictions.  It  was  holden,  that  the  pos- 
tMsion  of  the  defeikbnt  was  not  such  as  constituted  an*offence  and 
subiecled  him  to  the  penalty  under  the  statute;  Ld.  EUenborough 
C«  J.  observing,  that  the  defendant  did  not  claim  the  hare  as  his  pro- 
perty  nor  acquire  the  possession  of  it  for  himself,  but  for  his  master, 
on  whose  manor  it  was  taken;  and  if  this  were  an  offence,  no  case 
could  be  stated  m  which  an  unqualified  person  could  innocently 
come  in  contact* with  game.  It  miffht  as  well  be  said  that  if  a 
•qualified  man  retumii^  home  with  a  bag  of  same  were  to  fall  from 
his  horse,  another  person  could  not  lawfully  take  up  the  ba^,  in 
ofder  to  assist  the  owner.  Grose.  J.  added,  tnat  the  possession  of 
the  game  by  the  defendant  was  rather  for  the  purpose  of  proCectinfl| 
the  eame,  than  in  breach  of  the  laws  for  preserving  it.  wamefora 
▼.  fondaU,  10  East,  19. 
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The  time  limited  by  the  last-mentioned  stdt  8  G.  1.  c.  19*^ 
for  bringing  such  action,  viz.  "  before  the  end  of  the  next 
term  after  the  offence  committed/^  having  been  found  incon- 
venient, and  in  many  cases  not  sufficient,  it  was  enacted  by 
Stat  96  G.  $.  c.  2.  that  such  action  might  be  brought  *^  be- 
fore the  end  of  the  second  term*  after  the  offence  com- 
mitted." 

It  having  been  found  difficult  to  maintain  the  action  of 
debt  given  by  the  statute  8  G.  !•  c.  19.  because  the  evidence 
of  the  rated  inhabitants'  of  the  parish  (to  the  poor  of  which 
the  moiety  of  the  penalty  was  directed  by  stat  6  Ann.  c.  14* 
to  be  applied)  was  disallowed ;  the  interference  of  the  legis- 
lature was  again  deemed  necessary,  and  it  was  enacted  by 
Stat.  2  G«  3.  c.  19.  s.  5.  **  that  any  person  might  sue  for  and 
recover  the  whole  of  the  penalty  for  his  own  use  by  action 
of  debt,  or  ori  the  case,  to  be  brought  within  six  months!, 
i.  e.  lunar  months,  after  the  offence  committed,  in  any  of 
his  Majesty's  courts  of  record  at  Westminster,  and  that  the 
plaintiff,  if  he  recovered,  should  have  double  costs,  and  that 
no  part  of  the  penalty  should  be  paid  or  applied  to  the  use 
of  the  poor  of  the  parish  wherein  the  offence  was  committed.** 
It  is  to  be  observed,  that  this  statute  gives  the  whole  penalty 
to  the  informer,  and  not  merely  the  other  half,  in  addition  to 
the  one  half,  which  was  recoverable  by  him  in  an  action  of 
debt  under  Stat.  8  G.  1.  c.  19. 

By.  Stat  58  Geo.  3.  c.  75.  it  is  enacted, "  that  if  any  person, 
whether  qualified  or  not  qualified  to  kill  game,  buying  any 
hare,  pheasant,  partridge,  moor,  heath -game,  or  grouse,  and 
being  convicted  before  any  one  or  more  justice  or  justices 
of  the  peace,  acting  for  the  county  or  place  where  such 
offence  shall  be  committed,  by  the  oath  of  one  or  more  wit- 
nesses, shall,  for  every  hare,  &c.  so  bought  as  aforesaid,  for- 
feit and  pay  the  sum  of  51.  one  half  to  be  paid  to  the  informer, 
and  the  other  to  the  poor  of  the  parish  where  such  offence 
shall  be  committed;  the  same  to  be  levied  by  distress  and 
sale  of  the  offender's  goods,  provided  that  such  conviction  be 
made  within  six  calendar  months  after  the  offence  commit- 
ted." By  sect.  2.  any  person  buying,  selling,  or  offering  to 
sell  or  having  unlawfully  in  his  possession,  any  hare,  &c..and 
making  discovery  of  any  person  that  hath  within  six  calendar 
months  bought  or  sold  any  such  ganie,  so  as  any  one  shall  be  ^ 
convicted  by  virtue  of  this  or  any  other  stat  shall  be  dis-  * 
charged  from  all  penalties  to  which  he  may  be  liable  before 

c  See  postn.  (18).  c  S.0* 

d  See  PortrotD  ▼.  Oked€n,Say,  R.  179. 
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and  at  the  time  of  making  such  discovery,  provided  that  no- 
thing in  this  act  shall  discharge  such  discoverer  from  any  pe- 
nalties in  respect  of  a  prosecution  actually  pending,  or  aeon- r 
viction  or  judgment  had  against  him,  at  the  time  of  making 
such  discovery,  and  the  Srd  sect,  of  the  same  act  authorizes 
any  other  person  to  recover  the  whole  of  the  penalty  to  his 
own  use  by  action  of  debt,  or  on  the  case,  in  any  of  his  Ma- 
jesty's courts  of  record,  wherein  the  plaintiff,  if  he  recover, 
shall  have  double  costs,  and  no  part  ot  the  said  penalty  reco- 
vered in  such  action  shall  be  paid  to  the  use  of  the  poor  of 
the  parish,  provided  that  no  such  action  shall  be  brought  but, 
within  six  calendar  months  next  after  the  offence  committed/ 


IV.  Of  the  Statutes  relating  to  the  Destruction  of  the  Game 
at  improper  Seasons  of  the  Year-^Stat.  2  G.  3.  c.  19. 
—13  G.  3.  c.  65.— 39  G.3.  c.  34.-^ Decl oration— Evi- 
dence, 

'^  Persons  takings  killing,  destroying,  carrying,  selling, 
buying,  or  having  in  their  possession  or  use,  any  partridge- 
ivithin  the  kingdom  of  Great  Britain,  between  the  first  day 
of  February  and  the  first  day  of  September^;  or  any  phea- 
sant between  the  first  day  of  February  and  the  first  day  of 
October  <,  excepting  pheasants  taken  in  the  season  allowed, 
and  kept  in  a  mew  or  breeding  place,  are  subject  to  a  penalty 
of  5l.  for  every  bird.*' 

By  Stat  13  G.  3.  c.  55.  a  similar  provision  is  made  for  the 
preservation  of  black  game  between  the  10th  of  December 
and  the  20th  of  August^  and  red  game  between  the  10th  of 
December  and  the  12th  of  August ;  but  the  penalty  imposed 
on  persons  offending  against  this  last-mentioned  statute  is, 
for  the  first  offence,  a  sum  not  exceeding  201.  nor  less  than 
101.  and  for  every  subsequent  offence,  a  sum  not  exceeding 
301.  nor  less  than  901.  recoverable  by  action  of  debt  at  the 
suit  of  any  person,  in  any  of  the  king's  Oourts  of  record  at 
Westminster,  or  gp'eat  sessions  in  Wales;  the  action  to  be 
commenced  within  six  calekdak  months  after  the  act  com- 
mitted, to  which  defendant  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence.  It  is  provided  further, 
by  this  statute^,  that  if  the  plaintiff  be  nonsuited  or  discon- 


f  Stat.  39  6.  S.  e.  34- 1.  3. 
%  Stat.  2  G.  3.  19.1.  1. 
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tiDoe,  or  if  there  be  a  verdict  for  defendant,  or  judgment 
egiiDSt  plaintiff  on  demurrer,  the  defendant  shail  be  intitled 
to  treble  costs. 

Declaration. 

Id  an  action  on  the  statutes  for  the  preserrlttion  of  the 

Sme,  it  is  usually  stated  in  the  declaration,  that  the  de- 
idant,  six  months  next  before  the  commencement  of  the 
action  (18),  kept  a  gun,  or  snare,  &c.  as  the  case  may 
be,  for  the  destruction  of  the  game,  the  defendant  not 
being  a  person   qualified  by  the  laws  of  the  realm  (13) 


(12)  It  is  usual,  but  not  necessary,  to  allege,  that  the  action  was 
commenced  within  the  limited  time;  it  must,  however,  be  proved 
at  the  trial  to  have  been  so  commenced*  If  the  time  has  lapsed, 
the  defendant  may  take  advantage  of  it  on  the  plea  of  ml  debet.  It 
will  be  proper  to  remark,  that  by  stat.  26  G.  2.  c  2.  the  action 
must  be  commenced  before  the  eod  of  the  second  term  after  the  of- 
fence committed ;  and  by  stat.  2  G.  3*  c.  19.  s.  5.  within  six  months 
(by  which  must  be  understood  lunar  months.)  In  Lee  v.  Clark*,  it 
was  objected,  on  error  after  verdict,  1st,  that  the  declaration  alle^d 
the  action  to  have  been  commenced  within  six  (xUendar  months  in- 
stead of  lunar  months ;  and  2d!y,  that  it  was  npt  averred  that  the 
action  was  commenced  within  two  terms,  as  well  as  within  six 
months.  In  support  of  this  objection,  it  was  contended,  that  thongh 
the  last  statute  (2  G.  3.  c.  19.)  says  within  six  months,  yet  that 
would  not  in  all  cases  extend  the  time  given  by  the  former  statute, 
so  that  the  latter  only  operated  as  a  repeal  pro  tanto^  and  both  statutes 
were  still  in  force,  and  must  be  taken  to  have  limited  the  action  to 
be  commenced  within  six  months,  provided  it  did  not  extend  be» 
yond  two  terms ;  that  the  words  in  stat.  2  G.  3.  c.  19.  were  neealive 
words,  and  not  words  of  extension.  But  the  court  over-ruled  the 
objection,  observing  that  the  aUegations  were  not  materud,  and  thai 
the  court  could  not  presume,  that  the  fact  was  not  proved  to  have 
happened  within  the  time  prescribed  by  law  for  the  oommenoement 
of  the  action. 

(13)  It  is  not  necessary  in  odioiie  to  negative  the  qualifications 
specially.  Bluet  a.  t.  v.  lYeeds,  Gomyn's  £•  522.  The  modem 
practice  is  in  conrormity  to  this  decision,  i^nst  the  authority  of 
which,  however,  Foster,  J.  in  R.  v.  Jarvis,  mdined.  See  1  East's 
R.  647.  n.  A  different  rule  holds  in  the  case  of  convictions  on  this 
statute,  for  there  the  qualification  must  be  specifically  negatived* 
R.  V.  Jarvis,  H.  30  G.  2.  B.  R.  cited  by  Kenyon,  C.  J.  from  Dun- 
niqg's  note  in  1  East,  643.  R.  v.  Eamshaw,  E.  52.  O.  3.  15  East» 

•  3East,333. 
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80  tD  do  coDtraiy  to  the  fonn  of  the  statute  (14),  wbei^ 
by  and  by  force  of  the  statute  (15),  an  action  hath  ac- 
crued. &C. 

Id  an  action  on  stat.  5  Ann.  c.  14.  for  keeping  and  using  a 
dog  to  kill  game,  it  must  be  stated  in  the  aeclaration  \?hat  ' 
sort  of  a  dog  it  was  K 

In  an  action  on  the  stat.  9  Ann.  c.  S5.  for  exposing  a  hare 
to  sale,  it  is  sufficient  to  allege  that  the  defendant,  not  being 
a  person  qualified  in  his  own  right  to  kill  game^,  nor  being 
intitled  thereto  under  a  person  so  qualified  had  a  hare  in 
his  possession  ;  for,  by  s.  2.  if  a  hare  be  found  in  the  posises- 
6ton  of  such  person,  it  shall  be  deemed  an  exposing  to  sale. 
But  see  Wamdbrd  y.  Kendall,  ante  n.  (11)  as  to  the  circum- 
stances under  which  possession  of  game  shall  not  be  deemed 
an  offence  against  this  statute. 

A  joint  action  may  be  maintained  against  several  defend- 
lints  \  e.  g.  for  keeping  a  lurcher  to  kill  and  destroy  the  game, 

I  ReuoDY.  LUle,  Con7D*8R.676.  1  Hafdymsn  v.  WUtsbeti  2  Bm*» 
k  Jonei  q.  t.  v.  Bishop^  Saj.  R.  64.  573.  n. 

466.  But  it  is  sufficient,  if  the  qnalifications  be  negatived  in  the 
information  and  adjudicaticHi ;  it  is  not  necessary  to  negative  them 
in  the  evidence.    EL  v.  Turner,  5  M.  &  S.  206. 

(14)  Where  an  action  is  founded  on  a  statute,  it  is  neoesmry,  in 
Bome  manner,  to  shew  that  the  offence  on  which  the  party  prooeeds, 
is  an  offeQce  affsinst  the  statute;  and  if  it  be  not  shewn,  it  will  be 
error  after  veraict.  Lee  v*  Clarke,  2  East's  R.  333.  In  proceed* 
ings  on  the  stat.  5  Ann.  c.  14.  it  is  to  be  observed,  that  that  st^vte 
alone  creates  the  offence  and  gives  the  penalty*  This  statute  was 
originally  a  temporary  law,  but  before  it  expired,  it  was  made  per- 
petual (by  stat,  9  Ann.  c.  25.)  Consequently,  in  such  case,  the 
allegation  that  thej  defendant  committed  the  onence  contiary  to  the 
form  of  the  statute  is  proper*  Adju^d  on  motion  in  arrest  of 
judgment,  E«  of  Clanricturde  v.  Stokes,  7  East,  516. 

(15)  Formerly,  I  believe,  it  was  usual  to  say,  *' whereby  and  by 
force  of  the  statutes ;"  but,  in  the  case  of  £.  of  Clanricarde  v. 
Stokes,  7  East,  516.  the  court  were  of  opinion,  that  upon  a  suppo- 
sition  that  it  was  necessary  that  ^e  count  should  refer  to  the  statute 
giving  the  remedy,  for  which  it  was  admitted  that  no  express  au- 
thority could  be  Ibund,  yet  they  thought,  that  in  the' case  before 
the  conrt,  the  stat.  2  O.  3.  c  19.  alone  eave  the  remedy,  without 
reference  eithier  to  the  stat.  8  6.  1.  or  the  stat  26  G.  2.  inasmuch 
as  it  eave  the  whole  penalty  to  the  informer,  and  not  merely  the 
oiksr  half  in  addition  to  the  one  half  given  by  thestaL  8  O.  1.  and 
conseqaendy,  that  the  declaration,  concluding  by  reason  whereof, 
and  by  force  of  the  slaMe,  was  correct. 
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iind  although  the  iury  finda yei^ict  for  the  plaintiff  .as ,to 
tome  of  the  defendants  only,  the  plaintiff  will  be  entitled  to 
recoveir  the  penalty ;  for  the  action  is  founded  on  a  tort,  and 
not  on  a  contract 


Evidence. 

The  plaintiff  must  prove  that  the  defendant  committed 
the  act  of  constituting  the  offence,  and  that  the  action  was 
brought  within  the  United  time".  It  is  not  necessary  for 
the  plaintiff  to  give  negative  evidence  of  the  want  of  the 
qualificaiion  in  the  defendant";  for  the  proof  of  the  fact 
having  been  committed  by  the  defendant  is  sufficient  to 
throw  the  onus  upon  him,  of  proving  that  be  was  qualified 
to  do  it 

In  cowiclions  on  the  game  laws,  a  different  rule  holds,  and 
some,  though  slight,  evidence  of*  the  want  of  Qualification  is 
required^  to  be  given  by  the  prosecutor;  but  the  better  opi- 
nion seems  to  be,  that  the  prosecutor  ought  not  to  be  required 
to  give  such  evidence;  however,  in  R.  v.  Stone,  1  East,  630. 
the  Court  of  King's  Bench  were  equally  divided  on  this 
point,  Kenyon,  C.  7.  and  Grose,  J.  being  (m  opinion,  that  the 

Erosecutor  ought  to  give  such  evidance,  Lawrence,  J.  and 
e  Blanc,  J.  contra. 

During  th^  period  when  part  of  the  penalty  was  given  to 
the  poor  of  the  parish',  the  name  of  the  parish  was  matter  of 
substance;  but  since  the  making  the  stat  26.  S.  c.  19.  which 
gives  the  whole  penalty  to  the  mforroer,  the  name  of  the  pa- 
rish, stated  in  tne  declaration,  is  considered  merelv  as  a  ve- 
nue, and  the  plaintiff  may  prove  the  defendant  guilty  in  any 
other  parish  within  the  county. 


V.    Of  the  Duties  made  payable  in  respect  of  killing 

Game0 

Bt  Stat  48  G.  S.  c.  55.  intitled  {inter  alia)  an  act  for  re-, 
pealing  the  duties  on  game  certificates,  and  granting  new 
duties  to  be  placed  under  the  management  of  the  commis- 

m  8«e  ante,  p.  SSS.  p  Clerk  v,  Taylor,  Hertford  Sum.  Mb. 

n  Adm; inR. t. Stone,  1  East,  Sd9.  1800, per Kti^jron, C.  J. 3 Bsp.  N. P. 

o  Hi  Chambrt,  J.  1  Boi:  *  Pul.  307.  C  218. 
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• 

sioQerS'  of  taxes^  *'  Gvepy  person  using  any  dpg,  gun,  net,  ^ 

or  other  engine,  for  the  purpose  of  taking  or  killing  game,  ^ 

or  any  woodcock,  snipe,  quail,  or  landrail,  or  any  conies  in 
G.  B. ;  if  such  person  be  a  servant  to  a  person  charged  in  ^ 

respect  of  such  servant  by  this  act,  and  shall  u^  any  dog,  ^-^ 

&c.  for  any  of  the  before-mentioned  purposes,  upon  a  manor  k 

or  royalty  in  England,  Wales,  or  Berwick-on-Tweed,  or 
Scotland,  by  virtue  of  a  deputation  or  appointment  duly  re-  ^ 

gistered  or  entered  as  gamekeeper,  is  charged  with  the  annual 
sum  of  U.  Is.  (16}  and  if  not  a  servant  for  whom  the  duties 
on  servants  shall  be  charged,  the  annual  sum  of  Si.  38.  (17) ;  ' 

and  every  other  person  using  any  dog,  &c.  for  any  of  the  ^ 

purposes  before  mentioned,  is  chargeable  with  the  annual 
sum  of  31.  3s.  with  two  exceptions  only;  1.  the  taking 
woodcocks  and  snipes,  with  nets  and  springs;  and  2.  the 

taking  or  destroying  conies  in  warrens,  or  in  any  inclosed  v 

ground,  or  by  any  person  in  land  in  his  occupation,  either 
by  himself  or  by  his  direction.'*  These  duties  are  to  be  paid 
to  the  collector  of  assessed  taxes,  for  the  place  where  party 
resides;  and  the  collector  is  authorised  to  give  a  receipt, 
and  to  demand  Is.  of  the  party  for  the  same,  over  and  above 
the  duty,  as  a  compensation  for  his  trouble.  The  receipt 
being  delivered  to  the  clerk  of  the  commissioners  of  the 
district,  he  will  exchange  it  for  a  certificate,  gratis.    Game-  '^ 

keepers,  in  whose  behalf  a  receipt  and  certificate  have  been 
obtained  by  their  masters,  are  not  required  to  obtain  a  cer- 
tificate for  themselves;  but  it  is  provided  that  the  certifi- 
cate shall  be  void  upon  the  revocation  of  the  deputation, 
but  the  same  may  be  renewed,  for  the  remainder  of  the  year, 
in  behalf  of  the  new  gamekeeper.  The  same  statute  pro- 
vides  that  unqualified  persons  shall  not  be  protected  by  the 
certificate;  and  that  the  protection  of  gamekeepers  certifi- 
cates shall  not  extend  beyond  the  limits  of  the  manor  for 
which  they  are  appointed.  The  following  persons  may  de- 
mand the  production  of  certificate,  and  permission  to  read  or 
take  a  copy  of  it,  viz.  the  assessor  or  collector  of  the  parish 
where  the  party  is  using  dog,  &c. ;  commissioners  of  assessed  .   .  ^ 

taxes  for  tne  county,  riding,  division,  or  place ;  lord,  lady, 
or  gamekeeper  of  the  manor;    inspector  of  taxes  for  the  ^ 

district ;  any  person  duly  assessed  to  these  duties  for  kill- 
ing game ;  and  lastly,  the  owner,  landlord,  lessee,  or  occu- 


(16)  Four  shillings  were  added  by  stat.  52  Geo.  3.  c.  93. 

(17)  Ten  shillings  and  sixpence  added  to  this  and  the  following 
sum  by  stat.  52  G.  3.  c.  93. 
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pier  of  the  land.  If  certificate  is  not  produced,  then  the 
party  who  has  made  the  demand,  may  require  the  person 
using  the  dog,  gun,  &c.  under  a  penalty  of  201.  to  declare 
his  christian  and  surname,  and  place  of  residence,  and  parish 
or  place  in  which  he  has  been  assessed ;  lastly,  persons  who 
use  dogs,  guns,  &c.  without  having  obtained  certificate,  are 
to  pay  the  duty  of  31.  Ss.  by  way  of  surcharge,  and  a  penalty 
of  201.  By  Stat.  52  G.  3.  c.  93.  Sched.  (L.)  XIII.  The  pe- 
nalties are  recoverable  before  any  two  or  more  commissioners 
for  the  affairs  of  taxes,  who  shall  give  judgment  for  the  pe- 
nalty ;  or  for  such  part  thereof  as  the  commissioners  shall 
-think  proper  to  mitigate  not  being  less  than  one  moiety. 

By  Stat.  54  Geo.  3.  c.  141.  (27  July,  1814.)  The  duties 
and  penalties  contained  in  the  schedule  of  the  52  Geo.  3.  c.  93. 
relatmg  to  persons  aiding  or  assisting  or  intending  to  aid  or 
assist  in  the  taking  or  killing  of  any  game,  or  any  woodcock, 
snipe,  quail,  landrail,  or  coney,  shall,  afler  the  passing  of  this 
act,  severally  cease  and  determine ;  provided  that  the  act  of 
aiding  and  assisting  as  aforesaid,  and  in  the  said  act  men* 
tioned,  shall  be  done  in  the  company  or  presence  and  for  the 
use  of  another  person  who  shall  duly  have  obtain^  a  certifi- 
cate in  his  own  right,  according  to  the  directions  of  the  said 
act,  and  who  therein  shall  by  virtue  of  such  certificate  then 
and  there  used  his  own  dog,  gun,  net,  or  other  engine,  for  the 
taking  or  killing  6f  such  game,  &c.  and  who  shall  not  act 
therein  by  virtue  of  any  deputation  or  appointment. 
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IMPRISONMENT. 

I.  Of  the  Nature  of  the  Action  for  false.  Imprisonment, 
and  in  what  cases  it  may  be  maintained. 
II.  Statutes  relating  to  the  Action  of  false  Imprisonment^ 
SI  Jac.  1.  e.  IS.— ^4  G.  S.  c  44. 
XXL  Of  the  Pleadings. 


I.  Of  the  Nature  of  the  Action  for  false  Imprisonment^and 

in  what  Cases  it  may  be  maintained. 

JtALSE  imprisopment  is  a  restraint  on  the  liberty  of  the 
person  without  lawful  cause ;  either  by  confinement  in  pri- 
son, stocks,  iiouse,  &c.  or  even  by  forcibly  detaining:  the  party 
in  the  streets,  against  his  will*.  For  this  injury  an  action 
of  trespass  ti  et  armis  lies,  usually  termed  an  action  for  felse 
imprisonment 

In  Buller^s  Nisi  Prius,  2S,  it  is  said,  that  every  imprison- 
Qoent  includes  a  battery,  and  it  appears  that  Kenyon,  C.  J. 
was  of  this  opinion  in  Oxley  v.  Flower  and  another,  but  this 
has  been  otherwise  decided  since,  in  Emmett  ▼.  Lyne,  1  Bos. 
and  Pul.  N.  R.  S55.  and  ante,  p.  43.  n. ;  the  court  observing, 
tbat  it  was  absurd  to  contend  that  every  imprisonment  in- 
cluded a  battery. 

An  unlawful  detention  is  a  new  caption,  and  may  be  de- 
clared on  as  8uch\ 

An  arrest  on  mesne  process,  which  is  not  returned,  is 
wrongfuI%  and  &lse  imprisonment  will  lie  against  the  she- 
riff'; so  if  an  officer  or  an  inferior  court  does  not  return 

a  Fto  Ttape^  C.  J.  23.*'Aas.  16. 104.  c  %  Rol.  Abr.  563.  pi.  9. 

pi.  9&.  d  Id.  pi.  18. 

\  do.  Jac.  379. 


8P4  IMPRISONMENT. 

the  process  directed  to  him»  he  is  a  trespasser  ab  i><iVio,  and 
iaise  imprisonmet  lies  against  him ;  for  he  is  as  sheriff  vvithiu 
the  jurisdiction. 

The  sheriff  must,  at  his  peril,  execute  the  writ  upon  the 
person  really  named  therein*;  and  if  he  mistakes  the  person, 
be  is  liable  to  an  action  for  false  imprisonment 

.  A.  B.  brought  false  imprisonment  against  C/  who  justified 
that  he  had  a  warrant  to  arrest  J.  5.  and  havincr  asked  A.B. 
the  plaintiff,  what  bis  name  was,  he  answered  J.  S.  where- 
upon C.  arrested  A.  B.  Plaintiff  demurred,  and  judgment 
for  plaintiff,  because  C,  the  defendant,  ought  at  hi&  peril  to 
have  taken  notice  of  the  person  named  in  the  writ 

A  sheriff  *s  officer'  having  received  a  warrant  to  arr^t  A., 
whose  person  he  had  never  seen,  went  to  her  house,  where 
he  found  her  and  the  plaintiff  together.  Addressing  himself 
to  the  plaintiff,  he  said,  **  I  have  a  writ  against  you  ;**  upon 
which  A.  desired  the  plaintiff  to  go  with  the  officer.  The 
officer  immediately  took  plaintiff  to  a  sponging  house,  where 
he  kept  her  all  night;  but  the  next  morning,  having  disco- 
vered his  mistake,  he  released  her.  Kenyon,  C,  J.  admitted 
the  law  to  be  as  stated  in  the  preceding  case ;  but  considering 
this  as  a  trick  on  the  officer,  directed  the  jury  to  give  the 
plaintiff  nominal  damages  only,  which  they  did  accordingly. 
out  if  a  person  whose  real  name  is  W.  is  asked  before  pro- 
cess issues  against  him,  whether  his  name  is  not  John,  and  ha 
says  it  is,  he  cannot  maintain  trespass  for  imprisonment  under 
process  against  him  by  the  wrong  name^ 

If  a  magistrate's  warrant  be  shewn  by  the  constable^  who 
has  the  execution  of  it,  to  the  person  charged  with  an  of- 
fence, and  he  thereupon  voluntarily  and  without  any^  even 
the  slightest  compulsion^  attends  the  constable  to  the  magis- 
trate, who  after  examination  dismisses  him,  it  seems  that 
this  will  not  constitute  an  arrest,  so  as  to  enable  the  party 
to  maintain  trespass  for  an  assault  and  false  imprison* 
ment  (1). 

e  Per  HRnkford,J.  11  H.  4.91.  a.  See  h  Per  Ld.  EUenborougb,  C.  J.    Price 
also  Thurbane  and  another,  Hardr.        v.Harwood,  3  Camp.  N.P.  C  106. 

323.  per  Hale,  C.  B.  i   Arrowsmith  v.  Le  Maurier,  2  Bos. 

f  Moor,  467.  Hardr.  323.  S.  P.  &  Pul.  N.  R.  21 1 .  See  also  Bieten  v. 

g  OzUj  y.  Flower,  B  R.  Middx.  Sit-        Burridge,  3  Camp.  N.P.C.  130. 
tingi,  Dec.  4. 1800,  MSS.    Set  Mor- 
gans v.  Bridges,  I  B.  &  A.  647. 


(1)  Words  merely  will  not  make  an  arrest.     Genner  v.  Sparks, 
Salk.  79. 
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An  action  for  false  imprisonment  was  brought  by  a  native 
and  inhabitant  of  Minorca*^,  (then  pirt  of  the  dominions  of 
the  crown  of  Great  Britain)  against  the  governor  of  the  island, 
for  imprisoning  the  plaintiff  at  Minorca,  and  causing  him 
to  be  carried  thence  to  Carthagena,  in  Spain*  The  plaintiff 
kud  the  venue  in  London,  stating  the  injury  to  have  been 
committed  at  Minorca,  to  wit,  at  London  in  the  parish  of 
St  Mary-le-Bow,  &c.  The  defendant  justified,  on  the 
ground  that  the  plaintiff  had  endeavoured  to  create  a  mutiny 
among  the  inhabitants  of  Minorca,  whereupon  the  defend- 
ant, as  governor,  was  obliged  to  seize  the  plaintiff,  and  im- 
prison him,  &C.  The  plaintiff  replied  de  injuria  sud  proprid. 
After  verdict  for  plaintiff,  with  dOOOl.  damages,  a  bill  of  ex« 
ception  was  tendered,  and  error  having  been  assigned 
thereon,  it  was  contended,  (among  other  things)  1st,  That 
the  plaintiff,  being  a  Minorquin,  was  incapacitated*  from 
1)ringing  an  action  in  the  kind's  courts  in  England :  but  it  was 
holden,  that  a  subject  born  m  Minorca  was  as  much  intitled 
to  appeal  to  the  king's  courts  as  a  subject  born  in  Great  Bri- 
tain ;  and  that  the  objection  of  its  not  being  stated  on  the  re- 
cord, that  the  plaintiff  was  born  since  the  treaty  of  Utrecht, 
did  hot  make  any  difference.  Sdly,  It  was  objected,  that  the 
injury  having  been  done  at  Minorca,  out  of  the  realm,  could 
not  be  tried  iii  the  king's  courts  in  England;  but  it  was 
holden,  that  an  action  for  false  imprisonment  being  a  tran- 
sitory action,  it  was  competent  to  'the  plaintiff  to  lay  it  in 
any  county  of  England,  although  the  matter  arose  beyond 
the  seas  (2). 

If  a  person  causes  another  to  be  impressed,  he  does  it  at 
his  own  peril,  and  is  liable  in  damages,  if  that  person  can 
shew  that  he  was  not  subject  to  the  impress  service. 

The  defendant  went  to  the  place  of  rendezvous^  for  the 
impress  service,  near  the  Tower,  and  gave  information  that 
there  was  a  young  man  (meaning  the  plaintiff)  at  a  house 
she  described,  who  was  liable  to  be  impressed,  and  who  was 
a  tit  person  to  serve  his  Majesty*  In  consequence  of  this, 
the  plaintiff  was  seized  by  the  press-gang,  and  carried  on 
board  the  tender,  where  be  was  detained,  until  it  was  dis« 

k  Mostyn  ▼.  Fabrigfftt,  In  error,  M.  T.    1  Flewiter  y.  Royle,  1  Camp.  N.  P.  C. 
16  G.  3.  B.  R.  Cowix  161  (2).  187.  Ld.  Bllenborougb,  C  J. 


(Q)  The  proceedings  in  all  the  stages  of  the  cause  will  be  found 
reported  at  great  length  in  the  eleventh  volume  of  the  Stat^  Trials, 
p.  162.  edited  by  Mr.  Hargrave. 
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Goyered  that  he  had  never  been  in  aahip  brfore,  except  once, 
when  he  had  been  in  like  manner  wrongfully  impressed. 
An  action  for  trespass  and  false  imprisonment  having  been 
brought,  it  was  objected  that  the  form  of  action  should  have 
been  an  action  on  the  case,  and  not  an  action  of  trespass ; 
but  Ld.  £llenborough,  C.  J.  was  of  a  different  opinion,  ob- 
serving, that  this  was  not  like  a  malicious  prosecution,  where 
a  party  gets  a  valid  warrant  or  writ,  and  gives  it  to  an  officer 
to  be  executed.  There  was  clearly  a  trespass  here  in  seiz- 
ing the  plaintiff,  and  the  defendant  therefore  was  a  trespasser 
in  procuring  it  to  be  done. 

An  action  will  not  lie  at  common  law  for  fiilse  impri- 
sonment*, where  the  imprisonment  was  merely  in  conse- 
quence of  taking  a  ship  as  prize,  although  the  ship  has  been 
acquitted. 

Trespass  for  false  imprisonment  will  lie  against  overseers 
of  the  poor  for  imprisomng  a  man  under  a  iustice*s  warrant^, 
until  he  should  pay  a  sum  of  money  for  the  maintenance  of 
a  child  which  should  be  bom  of  a  woman  then  pr^putnt  by 
plaintiff,  but  who  had  not  as  yet  been  delivered. 

If  A.,  having  been  robbed*,  suspect  B.  to  be  guilty  of  the 
robbeiY,  and  take  B.,  and  deliver  him  into  the  cluuge  of  a 
constable  present,  B.  (if  innocent)  may  maintain  trespass  and 
false  impnsonment  against  A. 

If  a  prisoner  in  execution  esca|)e  by  the,  voluntary  permis- 
sion of  the  iraoler,  and  the  gaoler  retake  him,  he  is  liable  to 
an  action  of  false  impri8onment^  But  an  officer  who  has 
arrested  a  prisoner  on  mesne  process,  and  vduntarily  permit- 
ted him  to  escape,  may  retake  him  before  the  return  of  the 
writ,  without  being  liable  to  such  action. 

Trespass  for  false  imprisonment  will  lie  for  a  detention 
under  a  lawful  process,-  if  it  be  executed  at  an  unlawful  time 
as  on  a  Sunday^ ;  for  by  stat  M  Car.  £.  c.  7.  s.  6.  itis  pro* 
vided«  '*  That  no  person  upon  the  Lord's  day  shall  serve  or 
execute,  or  cause  to  be  served  or  executed,  any  writ,  process, 
warrant,  order,  judgment,  or  decree,  (except  m  casea  of  trea- 
801^  felony,  or  breach  of  the  peace)  (3) ;  but  that  the  service  of 

m  Le  Caux  r.  Eden,  Dou^.  504.  o  Stonehoiiie  ▼.  Elliot,  6  T.  E.  316* 

n  Wenman  ▼.  Fisher,  M.  2  Q.  2.  B.  R.  p  Atkimon  y.  MattesoD,  2  T.  It.  172. 

MSS.  cited  in  R.  ▼.  Bangbunt,  H.  5.  q  Wilson  y.  Tucker,  Salk.  78.  6  Mod. 

G.2.B.R.SeM.Ca.yol.  l.p.  149.  06. B.C. 


(3)  In  Taylor  v.  Freeman  and  another,  Glouc.  Lent  Ass.  1757. 
MS&  it  appeared,  that  the  defendants  as  constables,  had  arrested 
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every  such  writ,  &a  shall  be  void,  and  the  penon  or  penons 
80  serving  or  executing  the  same  shall  be  as  liable  to  the  suit 
of  the  party  grieved,  and  to  answer  damages  to  him  for  doing 
thereof,  as  if  he  or  they  had  done  the  same  without  any  writ, 
process,  &q." 

This  statute  forbids  serving  original  process  only  on  a  Sun- 
day.  Where,  therefore,  there  has  been  an  escape  against  the 
will  of  bailiff,  he  may  retake  on  a  Sunday.  Secus,  if  volun- 
tary. 2  Gundry,  14.  MS. 

Trespass  for  false  imprisonment  may  be  maintained  against 
the  sheriff  for  an  arrestpade  by  his  bailiff  after  the  return- 
4ay  of  the  writ'. 

So  against  commissioners  of  bankrupt',  who  commit  a  per- 
son suspected  to  detain  effects  of  the  bankrupt  for  not  at- 
tending on  the  ^r«l  summons;  for  thestatute*  directs,  1st, 
a  summons  to  the  party  (4) ;  2dly,  on  his  default  or  neglect, 
a  warrant  to  bring  him  before  the  commissioners  in  custody 
in  order  to  be  examined  (5),  or  else  a  second  summons,  at 
their  discretion ;  3dly,  if  when  brought  in  custody  he  re- 
fuses to  be  examined,  or  upon  a  second  summons  refuses  to 
come  (6),  then,  and  not  before,  the  commissioners  have  power 
to  conimit* 

r  Finot  T.Momibid,  3  £ip.  N.P.  C.       •  Battyt y. Oied^, S Hut, 319. 
685.  Ptior,  C.J.  t  1  Jac.  1.  c  16. s.  JO. 

the  plaintiff  upon  a  Sunday,  bv  virtue  of  a  warrant  firom  a  jurtice  of 
the  peace,  for  getting  a  bastard  child.  An  action  for  false  imprison- 
ment having  been  brought,  Adams,  Baron,  held,  that  plaintiff  was 
intitled  to  recover. 

(4y  It  is  not  necessary,  upon  the  summons,  to  tender  the  witness 
the  expenses  of  his  Journey  beforehand ;  though  if  he  be  in  fact 
without  the  means  of  taking  the  journey,  it  may  be  an  excuse  for 
not  obeyiuff  the  sununons ;  it  lies,  however,  on  the  party  so  sum- 
moned navmg  a  lawfdl  excuse  for  not  attending,  to  prove  the  fact, 
in  an  action  of  trespass  and  false  imprisonment  brought  by^him  for 
such  arrest,    Battye  v.  Gresley,  8  East,  319. 

\b)  The  warrant  for  the  arrest  of  the  witness,  tn  ordif  U)  exw/mie 
him%  may  issue  afiter  his  disobedience  to  the  first  suaunons.  The 
propriety  of  granting  the  warrant  of  oomiitiCnMtU  being  an  act  of  dis- 
cretum,  must  be  determined  upon  the  commissioners  acting  iogetktr 
at  the  time ;  and  Uieir  order  to  their  officer,  to  make  out  such  war- 
rant; must  be  taken  to  include  their  direction  as  to  the  persons  to 
whom  it  is  to  be  directed ;  but  the  mere  act  of  signing  the  names  of 
the  oonunissioners  to  the  warrant,  may  be  done  by  them  aeparately. 
S.  C.  .  »      ' 

(6)  The  general  practice  has  been  to  issue  a  second  summons  upoa 
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'  WheD  a  court  has  jurisdiction  Of  the  cause",  and  proceeds 
inverso  ordine^  or  erroneously,  an  actioi)  does  not  lie  against 
the  party  who  sues,  or  the  officer  or  minister  of  the  court 
who  executes  the  precept  or  process  of  the  court;  but  when 
the  court  has  not  jurisaiction  of  the  cause,  the  whole  pro« 
ceeding  being  coram  non  judice,  an  action  will  lie  against 
them,  without  any  regard  to  the  precept  or  process  (7). 

Hence,  where  one  of  the  bail  had  been  arrested  by  process 
out  of  the  Marshalsea^  for  the  purpose  of  satisfying  a  judg- 
ment obtained  against  the  principal  in  a  cause,  of  wnicb  the 
Marshalsea  court  had  no  jurisdictioiipt  was  holden,  that  an 
action  for  false  imprisonment  would  Tie  against  the  party  who 
sued,  the  marshal  who  directed  the  execution  of  the  process, 
and  the  officer  who  executed  the  same. 

.  In  the  case  of  a  warrant  ille^l  on  the  face  of  it  for  an  ex- 
cess of  jurisdiction  in  the  magistrate,  trespass  is  maintainable 
against  the  committing  magistrate,  although  the  conviction 
has  not  been  quashed^. 

A  conviction  stated,  that  plaintiff,  having  been  brought  be« 
fore  a  magistrate  on  an  information  charging  him  with  hav- 
ing unlawfully  returned  without  a  certificate  to  a  pariah  from 
which  he  had  been  removed,  and  that  upon  that  occasion  he 
confessed  himself  guilty ;  it  was  holden*,  that  this  conviction 
was  good  upon  the  iace  of  it,  and  that  it  was  not  necessary  to 
state  in  it  expressly  anjr  act  of  vagrancy,  it  being  for  the  par^ 
convicted  to  show  in  bis  defence,  that  be  did  not  return  in  a 
state  of  pauperism. 

u  Second  resolatioD,  Manhaltea  caae,    j  Oioome  ▼.  Forreslcr,   B.  R.  "Mn. 

10  Hep.  76.  a.  66  Qeo.  3. 

X  ManhaUeft  case,  10  Rep.  68.  b.  s  Ifann  t.  DaTen,  3  B.  it  A.  103. 


the  neglect  of  the  first,  before  the  warrant  of  commtment:  but 
the  act  does  not  recjuire  a  second  summons.  It  is  in  the  disjunctive. 
The  first  branch  is  complete,  and  the  next  may  well  be  taken  to 
mean,  that  if  a  party,  after  having  once  before  been  summoned,  and 
appearing,  or  having  lawful  impediment  for  not  appearing,  be  sum* 
moned  again,  and  do  not  appear,  &c.  having  no  lawful  impediment, 
he  may  be  committed,  as  well  as  if  he  neglect  to  appear  on  the  first 
summons,  having  no  lawful  impediment.  Per  cunam,  ia  Battye  v. 
Gresley,  8  East,  326. 

(7)  This  principle  has  been  recognised  in  several  cases.  See 
Nichols  V.  Walker,  Cro.  Car.  395.  Hill  v.  Bateman,  Str.  711. 
Shergoldy.  Holloway,  Str.*  1002,  Sesuons  Cases,  vol.  2.  p.  100. 
S.  C.  Perkin  v.  Proctor,  2  Wib.  384.  and  since  in  Brown  v.  CoiAp- 
ton,  8  T.  H.  424. 
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If  a  justice  of  the  peace  make  a  warrant  to  a  constable  to 
bring  A.  B.  before  him,  for  a  matter  of  which  he  has  a  ge- 
neral cognisance,  though  the  J.  P.  had  no  foundation  in  fact 
for  granting  such  a  warrant,  or  though  the  warrant  itself  be 
defective  in  point  of  form,  yet  the  constable  may  justify 
under  it;  but  if  the  J.  P.  make  a  warrant  to  take  up  A.  B. 
to  answer  in  a  plea  of  debt,  a  constable  cannot  justify  under 
such  a  warrant,  because  the  justice  has  not  any  jurisdiction 
of  debts*. 

Trespass  vi  et  armis  will  not  lie  against  commissioners  of 
bankrupt  ^  for  a  commNbent  by  them  for  not  fully  answer- 
ing to  their  satisfaction  lawful  questions  proposed  J)y  them  to 
a  party  whom  they  have  authority  to  examine,  and  upon  a 
subject  into  which  they  have  authority  to  inquire. 


II.  Statutes  relating  to  the  Action  of  False  Imprisonment^ 

21  Jac.  1.  c.*12.— 24  Geo. «.  c.  44. 


Stat.  21  Jac.  I.  c.  12. — Bv  stat  21  Jac.  1.  c.  12.  s.  5.  it  is 
enacted,  **  if  any  action,  bill,  plaint,  or  suit,  for  false  impri- 
sonment, shall  be  brought  against  any  J.  P.,  mayor,  or  bailiff 
of  city,  or  town  corporate,  headborough,  portreve,  constable, 
tithing-man,  churchwarden,  or  overseer  of  the  poor,  and  their 
deputies,  or  any  other,  (who  in  their  aid,  or  by  their  com- 
mandment, shall  do  any  thing  concerning  their  office)  con- 
cerning any  thing  by  them  done  by  virtue  of  their  office,  such 
action,  bill,  &c.  shall  be  laid  within  the  county  where  the 
trespass  was  committed.*'  2.  "  The  above-mentioned  per- 
sons may  plead  the  general  issue,  and  give  the  special  matter 
in  evidence.*'  3.  **  If  upon  the  trial,  the  plaintiff  shall  not 
prove  that  the  trespass  was  committed  within  the  county 
wherein  the  action,  ftc.  is  laid,  then  the  jury  shall  find  the 
defendant,  without  respect  to  the  plaintiff's  evidence,  not 
guilty**  4.  **  If  the  verdict  shall  pass  with  defendant,  or 
plaintiff  become  nonsuit,  or  suffer  any  discontinuance,  defend- 
ant shall  have  double  costs." 

N.  The  officer  or  person  acting  in  aid,  in  order  to  intitis  ' 

a  Sbei|Qld  t.  Hollowiji  8tr.  1002.         b  DotweU  y.  Impejr,  1  Baratwall  tnd 

Cifwwellf  1S3. 
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himself  to  double  posts,  must  pbtaio  a  certificate  Irom  the 

judge,  that,  at  the  time  of  the  trespass,  he  was  a  mayor,  coo- 
stable,  &c.  and  in  the  execution  of  bis  office,  or  that  be  was 
acting  in  aid  of  mayor,  constable,  &c.^  But  it  is  not  neces- 
sary that  this  certificate  should  be  granted  at  the  t^iaI^ 

The  provisions  of  the  preceding  statute  having  be^  fpund 
very  salutaiy,  they  have,  by  a  late  statute  (42  6.  S.  <;,  85. 
.s.  6.)*  been  extended  to  all  persons  holding  a  public  employ- 
ment, or  any  office,  station,  or  capacity,  civil  or  military, 
either  in  or  out  of  this  kingdom,  and  who,  by  virtue  of  such 
employment,  have  power  to  comnu(^persons  to  safe  custody; 
provided,  that  where  any  action  snail  be  brought  aeainst 
such  persolis  in  this  kingdom,  for  any  thing  done  out  of  this 
kingdom,  the  plaintiff  may  lay  the  act  to  have  been'  done 
in  Westminster,  or  in  any  county  where  the  defendant  sha'U 
reside. 

By  Stat  24  6.  2.  c.  44.  s.  1.  **  No  writ  shall  be  sued  out 
against,  nor  any  copy  of  any  process  at  the  suit  of  a  subject, 
shall  be  served  on,  any  J.  P.,  for  any  thing  by  him  done  in 
the  execution  of  his  office,  until  notice  in  writing  of  such 
intended  writ  or  process  shall  have  been  delivered  to  him,  or 
left  at  the  usual  place  of  bis  abode,  by  the  attorney  or  agent 
for  the  party  who  intends  to  sue,  at  least  one  calendar  month 
before  the  suing  out  or  serving  the  same,  in  which  notice 
shall  be  clearly  and  explicitly  contained  the  cause  of  ac- 
tion (8) ;  on  the  back  of  which  notice  shall  be  indorsed  the 

c  Anon.  2  Ventr.  45.  d  Haiper  v.  Cair,  7  T.  R.  449. 


mfmim 


(8)  Two  things  are  rec^uired  by  this  clause  before  an  action  can 
be  brought  against  a  magistrate,  one  that  the  plaintiff  shall  give  no- 
tice of  tne  writ  or  process  which  he  intends  to  sue  out ;  the  other, 
that  such  notice  shall  also  contain  the  cause  of  action.  This  Ibnn', 
prescribed  by  the  statute,  must  be  religiously  adhered  to,  as  will  ap^ 
pear  by  the  following  case :  • 

Plaintiff  gave  defendant  notice,  which,  .after  reciting  the  cause  of 
complaint,  stated,  that  plaintiff  would  cause  an  action  to  be  Mm«* 
menced  against  defendant ;  such  notice  was  holden  insufficient  be* 
cause  it  did  not  mention  any  writ  or  |>rocesa.  Lovelace  v.  Cunyv' 
7  T..R,  631.  It  is.  not  neoessary,  however,  that  the  form  of  ae^ 
Hon  should  be  stated  in  the  notice*,;  but  the  plaintiff  bayinggive& 
notice  of  one  form  of  action  cannot  declare  in  another ;  ; 

Plaintiff  gave  notice  of  an  ax:tion  ork  the  ixue  for  fake  iBf|ri80Q- 
ment,  and  afterwards  brought  an  action  of  trespass  and  false  impri- 

*  Sabiu  ▼.  ]>e  Butgli,  2  Camp.  IT.  P.  C.  196. 
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fiande  of  such  attomef,  with  the  place  of  bis  abode  (9),  who 
shall  be  entitled  to  toe  fee  of  ^.  for  preparing  and  servinff 
such  notice."  And  by  s.  2.  ^*  It  shall  he  lawful  for  such 
J.  P.,  at  any  time  within  one  calendar  nK>nth  after  such 
notice  given,  to  tender  amends  to  the  party  complaining,  or 
to  his  vattorney,  and  in  case  the  same  is  not  accepted,  to 
plead  Buckii  te^oder  in  bar  to  any  action  gr6unded  on  such  writ 
or  process^  together  with  the  plea  of  not  guilty,  and  apy 
other  plea,  wiSi  leave  of  the  court ;  and  if  upon  issue  joined 
the  jury  find  the  amends  so  tendered  to  have  been  sufficient, 
they  shall  give  a  verdie| for  the  defendant;  and  in  such  case, 
or  in  case  the  plaintiff -become  oonsuit,  or  discontinue  his 
action,  or  judgment  be  given  for  such  defendant  upon  de- 
moner,  such  J.  P.  shall  be  entitled  to  the  like  costs  as  if  he 
had  pl^ed  the  general  issue  only  s  and  if  the  jury  find  that 
no  amends  were  tendered,  or  that  the  same  were  not  suffi- 
cient, and  also  against  the  defendant  on  such  other  plea,  they 
shall  sive  avenlict  for  the  plaintiff,  and  such  damages  as 
they  mink  proper,  which  he  shall  recover,- together  with  his 

^w^— — pi^i^afc.^— ■  ■  —1^^^^ ■      ■■       ,        I  ■■^i..—  ■■■■■■■■  1 

sonroent,  Vatet,  J.  held  the  notice  insufficient,,  as  tending  to  mis- 
lead the  J.  P.  who  might  know  that  an  action  on  the  case  was  im- 
proper, and  such  whereon  the  pladntiff  might  be  nonsuited,  and  ne- 
glect to  tender  amends.  Stricmnd  v.  Ward,  Winchester  Sum.  Ass. 
1767,  reported  in  a  note  to  Lovelace  v.  Curry,  7  T.  R.  631. 

Where  the  subject  matter  is  within  the  jurisdiction  of  the  magis- 
trate«  and  he  intends  to  act  as  a  ma^strate  at  theti^e,  however  mis- 
taken he  may  be,  he  is  sUU  withm  the  [  protection  of  the  statute. 
Hence,  where  one  magistrate  committed  tne  mother  of  a  bastard  to 
custody  for  not  filiating,  it  was  holden  that  such  magistrate  was  en- 
titled to  the  notice  prescribed  by  this  statute,  before  an  action  for 
false  imprisonment  was  brought  agaiinst  him,  although  the  stat. 
18  Eliz.  c.  3.  s.*2»  only  gives  jurisdiction  in  such  matters  to  ftoo  jus- 
tices of  the  peace.     Weller  v.  Toke»  9  East,  364. 

(9)  A.  notice  written  by  the  attorney,  and  signed  by  him  thus : 
**  Given  under  my  haid  at  Durham,*'  was  holden  insufficient,  be- 
cause it  did  not  expressly  state  that  Durham  was  the  place  ci  at- 
torney's residence.  Taylor  v.  Fenwick,  M.  23  Gea  3.  B.  R*  cited 
by  Lawrence*  J.  in  Lovelace  v.  Curry,  7  T.  R.  635.  But  a  notice* 
indorsed  with  the  name  of  the  plaintiff's  attemey*  with  the  addition 
of  the  words  **  of  Birmingham,"  has  been  holden  sufficiently  de- 
scriptive of  the  attorney's  place  of  residence.  Osbom  v.  Gough, 
3  Bos.  &  Pul.  551.  So  it  is  sufficient  in  indorsing  the  attorney's 
name  to  put  the  initial  only  of  his  christian  name ;  as  where  the  m- 
4dorsement  was  thus,  '*D.  Shuter,"  with  the  place  of  abode  in 
words  at  length.  Mayhew  v.  Locke,  2  Marsb,  R.  377.  7  Taunt. 
63.  S.  C. 
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costs."  And  by  s.  3.  "  No  such  plaintiff  shall  recover  any 
verdict  against  such  J.  P.  where  the  action  is  grounded  on 
any  act  of  the  defendant,  as  J.  P.,  unless  it  is  proved  upon 
the  trial  that  such  notice  was  given ;  but  in  default  thereof, 
such  J.  P.  shall  recover  a  verdict  and  costs."  And  by  s.  4. 
**  In  case  such  J.  P.  neglect  to  tender  any  amends,  or  have 
tendered  insufficient  amends  before  the  action  brought,  he 
may,  by  leave  of  the  court  where  such  action  depends,  at 
anytime  before  issue  joined,  pay  into  court  such  sum  as  he 
shall  see  fit;  whereupon  such  proceeding  shall  be  had  as 
in  other  actions  where  the  defendant  is  allow'ed  to  pay 
money  into  court"  And  by  s.  5.  "  No  evidence  shall  be 
given  by  the  plaintiff,  on  the  trial  of  any  such  action,  of  any 
cause  of  action,  except  such  as  is  contained  in  the  notice." 
And  by  s.  6.  **  No  action  (10)  shall  be  brought  against  any 


(10)  This  section  does  not  extend  to  actions  of  assumpsit.  Hence, 
where  an  action  for  money  had  and  received  was  brought  against  an 
officer,  who  had  levied  money  on  a  conviction  by  ia  J.  P.,  the  con- 
viction having  been  quashed,  it  was  holden,  that  a  demand  of  the 
copy  of  the  warrant  was  not  necessary.  Feltham  v.  Terry*,  E.  13 
G.  3.  B.  R.  Whether  the  term  "  action"  extended  to  replevin  or 
not,  seems  formerly  to  have  been  a  vexata  qamsiio*  In  Pearson  v« 
Roberts  and  another,  Willes,  668.  it  was  holden  to  extend  to  actions 
of  replevin  to  recovrr  damages^;  but  Willes,  C.  J.  in  delivering  the 
opinion  of  the  court,  took  a  distinction  between  a  replevin  of  pUiint, 
in  the  sheriflF's  court,  for  the  recovery  of  the  goods,  and  replevin  by 
way  of  action,  to  recover  damages,  admitting  that  the  former  could 
not  be  considered  as  an  action  within  the  meaning  of  the  statute. 
In  Milward  v.  Cafiin,  2  BI.  R.  1330.  it  was  holden,  that  replevin 
was  a  proceeding,  to  which  the  statute  had  never  been  held  to  ex- 
tend. On  the  last  cited  case.  Lord  Kenyon  made  the  following  ob- 
servation, in  Harper  v.  Carr,  7  T.  R.  270.  "  1  will  not  now  enter 
into  an  examination  of  the  case  of  Milward  v.  Caffin,  because  that 
was  decided  on  the  form  of  the  action,  replevin^  to  which  it  was 
ruled  this  statute  did  not  extend ;  had  it  not  been  for  that  decision, 
I  should  have  thought  that  the  act  did  extend  to  a  replevin,  and  cer- 
tainly convenience  requires  that  it  should ;  otherwise  it  is  in  the 
plaintiff  *s  power  to  evade  the  provisions  of  the  act,  by  adopting  a 
particular  mode  of  proceeding,  whichMepends  on  his  own  choice. 
Perhaps,  however,  it  may  be  shewn  on  examination,  that  this  case 
was  rightly  decided,  whatever  doubts  may  have  been  concerning  it.^ 
Such  was  the  opinion  of  Lord  Kenyon  ;  but  the  question  to  which  it 
relates  is  now  completely  at  rest:    for,  in  Fletcher  v.  Wilkihs, 

•  Bun.  N.  P.  24. 

t  Q-  WbeUier  there  be  any  mode  of  proceeding,  by  acUon  of  replevin,  to  re- 
eover  damafw,  as  eontradistinguisbed  from  proceedings  to  have  the  goods  again  ^ 
See  6  East,  286. 
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tonstable,  headhorough,  orother  ofiEicer(ll)y  or  against  any 
person  acting  by  his  order  and  in  his  aid^  for  any  thing  done 
in  obedience  (12)  to  any  warrant  under  the  hand  or  seal  of 


6  East,  283.  it  was  expressly  detenu ined,  that  replevin  was  not  an 
action  within  the  meaning  of  this  statute ;  Lord  Ellen  borough,  C.  J, 
(who  delivered  the  judgment  of  the  court]  observing,  that  the  reason 
assigned  by  Lord  Kenyon,  ah  inconvenienti,  had  undoubtedly  great 
weight ;  but  on  the  other  hand,  it  appeared  to  the  court,  that  the 
inconvenience  of  depriving  the  subject  of  his  remedy  by  replevin 
was  full  as  great ;  for  it  mieht  happen,  that  no  damages  which  a 
jary  was  properly  authorieed  to  give,  could  compensate  for  the  loss 
of  a  particular  chattel,  which  the  owner  might  be  for  ever  deprived 
of,  if  he  could  not  sue  replevin. 

A  constable  acting  under  a  warrant  commanding  him  to  take  the 
goods  of  A.,  takes  the  gbods  of  B.,  believing  them  to  belong  to  A. : 
It  was  holden*,  that  he  was  entitled  to  the  protection  of  the  stat., 
and  that  an  action  against  him  must  be  brought  within  six  calendar 
months. 

(11)  Churchwardensf,  and  overseers  of  the  poorf,  acting  under 
a  magistrate's  warrant  of  distress  for  ar  poor*s  rate,  are  within  the 
meaning  of  the  words  '*  other  officer'*  in  this  statute,  and  conse- 
quently entitled  to  the  protection  which  it  affords,  when  sued  in 
those  actions  to  which  the  statute  extends,  e.  g.  trespass,  &c.,  but 
secus  when  sued  in  replevin,  that  being  a  proceeding  not  within  the 
statute.     See  the  preceding  note. 

(12)  The  officer  must  prove  that  he  acted  in  obedience  to  the  war* 
rant,  and  where  the  J.  P.  cannot  be  liable,  the  officer  is  not  entitled 
to  the  protection  of  the  statute.     Money  v«  Leach,  3  Burr.  1766. 

1  Bl.  R.  555.  S.  C.     Milton  v.  Green,  5  East,  233.     Bell  v.  Oakley, 

2  M.  &  S.  2593.  The  act  was  intended  to  make  the  justice  liable 
instead  of  the  officer ;  where,  therefore,  the  officer  makes  such  a 
mistake  as  will  not  make  the  justice  liable,  the  officer  cannot 
be  excused.  Hence,  an.  officer  executing  a  warrant  of  a  justice  of 
Norfolk  at  large,  in  the  county  of  the  city  of  Norwich,  was 
held  not  to  be  justifiable.  Coram  Ld.  Mansfield,  C«  J.  Nor- 
folk Ass.  1761.  1  Bl.  'R.  563.  So  where  under  a  warrant 
to  take  up  loose  and  disorderly  persons,  the  constable  took  up 
a  woman  of  character.  Dawson  v.  Clerk,  Middlesex  Sittings, 
1  Bl.  R.  563.  So  where  the  warrant  was  to  take  up  the  authors, 
printers,  and  publishers  of  a  libel,  and  the  officers  took  up  persons 
who  did  not  fall  under  any  of  those  descriptioifis.  Money  v.  Leach, 
1  Bl.  R.  555.  3  Burr.  1766.  S.  C.  But  if  the  officer  act  in  obedi- 
ence to  the  warrant  it  is  immaterial  whether  the  warrant  be  legal  or 
not.    If  the  warrant  direct  the  officer  to  seize  *^  stolen  goods,"  and 

*  Patton  V.  WiUiami  aod  another,  d.B.  &  A.  330. 

t  Harper  V.  Can,  7  T.  R.  t71. 

I  Nntting  v.  Jackson,  £.  3  G.  3.  B.  R.  Bull.  N.  P.  34. 


004  IMPRISOimENT. 

any  J.  P.  until  demand  has  been  made  or  kft  at  the  naoal 
piaoe  of  his  abode,  by  the  party  intending  to  brin^  such 
action^  or  by  his  attorney,  in  Writing  (IS),  ^gned  by  the 
party  (14)  demanding  the  same,  of  the  perusal  and  copy  of 
such  warrant,  and  the  same  has  been  refused  or  neglected  for 
six  days  after  such  demand:  and  in  case,  afiter  such  demand 
and  compliance  therewith,  any  action  be  brbusht  against  such 
constable,  &c.  for  any  such  cause  as  aforesaid^  wimout  mak- 
ing the  J.  P.  who  signed  or  sealed  the  said  warrant,  defend- 
ant, on  producing  and  proving  such  warrant  at  the  trial,  th^ 
jury  shall  Rive  their  verdict  for  the  defendant,,  notwithstand- 
ing any  defect  of  jurisdiction  in  such  J.  P.;  and  if  such  action 
be  brought  jointly  against  such  J.  P.  and  such  constable,  &c« 
then,  on  proof  of  such  warrant,  the  jury  shall  find  for  soch 
constable,  &c.  notwithstanding  such  defect  of  jurisdiction ; 
and  if  the  verdict  be  given  against  the  J.  P«,  the  plaintiff  shall 
recover  his  costs  against  him,  to  be  taxed  in  such  manner  as 
to  include  the  costs  which  the  plaintiff  is  liaUe  to  pav  to  the 
defendant  for  whom  such  verdict  is  found  as  aforesaid*** 

S.  ?•— *'  Where  plaintiff  in  any  such  action  against  any 
J.  P.  obtains  a  verdict,  he  shall  be  entitled  to  double  costs,  if 
the  judge  (befor^B  whom  the  cause  is  tried)  in  open  court  will 
certify,  on  the  back  of  the  record,  that  the  injury  for  which 
such  action  was  brought  was  wilfully  and  maliciously  com- 
mitted/* 

S.  a-^*^No  action  shall  be  brought  against  any  J.  P. 
for  any  thing  done  in  tbe  execution  of  his  office,  or  against 
any  constable,   &c.  acting  as  aforesaid,  (15)   unless  cbm- 


he  seizes  goods  which  fall  within  the  description  contained  in  the 
warrant  in  other  respects,  although  they  turn  out  not  to  be  stolen^ 
he  is  still  under  the  protection  of  the  statute.  Price  v.  Messenger, 
2'Bo8.&Pul.  158. 

(13)  A  duplicate  original  of  demand  is  sufficient  eridence.  Jory 
V.  Orchird,  2  Bos.  k  Pul.  39. 

(14)  Demand,  signed  W  attorney,  is  within  the  meaning  of  this 
section.    lb.  per  BuUer,  X 

(15)  **  Acting  as  aforesaid,"  that  is,  under  the  warrant  of  a  ma- 
gistrate. If,  therefore,  a  constable  acts  without  a  warrant,  this  sta^ 
tute  does  not  apply,  and  the  action  against  such  constable  may  be 
brought  after  tne  expiration  of  six  calendar  months,  and  at  any  time 
withm  the  period  allowed  by  the  statute  of  limitations,  21  Jac.  1. 
c.  16.  Postlethwaite  v.  Gibson,  Middz.  sittbgB  after  tL  T.  41  0.<3. 
Kenyon,  C.  J.  MSS.  and  3  Esp.  226.  8.  C« 
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menced  within  six  calendar  months  after  the  act  commit- 
ted (16)/' 

For  the  further  protection  of  magistrates  it  is  enacted,  by 
Stat  43  6.  3.  c.  141.  that  in  all  actions  brought  against  any 
J.  P.»  on  account  of  any  conviction  made,  by  virtue  of  any 
act  of  parliament,  or  by  reason  of  any  thing  done»  or  com- 
manded to  be  done,  by  such  J»  P.,  for  the  levying  of  any 
penalty,  apprehending  any  party,  or  for  or  about  the  carry- 
ing such  conviction  into  effect,  in  case  such  conviction  shall 
kate  been  quashed^  the  plaintiff,  in  such  action,  (besides  the 
▼aloe  and  amount  of  the  penalty,  which  may  have  been 
levied  upon  the  plaintiff,  iu  case  any  levy  thereof  shall  have 
been  made»)  shall  not  be  entitled  to  recover  anymore  or 
greater -damages  than  the  sum  of  two*pence,  nor  any  costs 
of  Boiti  unless  it  shall  be  esrpressly  alleged  in  the  dieclara- 
tion  in  the  action  wherein  tne  recovery  shall  be  had,  and 
whidi  shall  be  in  an  action  upon  the  case  only,  that  such  acts 
were  done  maliciously,  and  without  any  reasonable  and 
probable  cause.  Sect.  &— And  further,  that  such  plaintiff 
shall  not  be  entitled  to  recover  against  such  justice  any 
penalty  which  shall  have  been  levi^,  nor  any  damages  or 
costs,  in  case  such  justice  shall  prove  at  the  trial,  that  such 
plaintiff  was  guilty  of  the  offence  whereof  he  hath  been  con- 
victed, or  on  account  of  which  he  hath  been  apprehended, 
or  had  otherwise  suffered,  and  that  he  had  undergone  no 

![r6ater  punishment  than  was  assigned  by  law  for  such  of- 
ence. 

This  statute  applies  to  those  cases  only  where  there  has 
been  a  conviction*. 


III.  Of  the  Pleadings. 


The  general  issue  to  an  action  for  fiilse  imprisonment  is, 
not  guilty. 

e  Masiey  v.  Johoion,  B.  R.  Trin.  49  G.  3. 12  East,  67. 


(16)  If  a  man  be  imprisoned  by  a  warrant  of  J.  P.  on  the  1st  day 
oC  January,  and  kept  in  prison  till  the  Ist  day  of  February,  he  may 
bring  his  action  within  six  months  after  the  1st  of  February,  for  the 
whole  is  one  entire  trespass.    Pickersgill  v.  Palmer,  Bull.  N.  P.  24. 
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By  Stat  7  Jac.  1.  c  5.  (made  perpetual  by  91  Jac«  I  c.  l^) 
in  aD  action  upon  the  case,  trespass,  battery,  or  false  impri* 
sonment,  against  a  J.  P.,  mayor,  bailiff,  constable,  &c.  for 
any  thing  done  by  virtue  of  their  offices,  or  against  any 
other  persons  acting  in  their  aid,  and  by  their  command,  con- 
cerning their  offices,  the  defendant  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence. 

In  other  cases,  matter  of  justitication  must  be  pleaded  spe- 
cially.   Every  plea  of  justification  must  admit  the  trespass. 

To  an  action  for  false  imprisonment  brought  by  A.  against 
B.~,  C,  and  D.',  they  pleaded  a  plea  of  justification,  under 
process,  wherein  B.  said,  that  he»  as  attorney  for  the  plaintiff 
m  the  original  action,  delivered  the  warrant  made  by  the 
sheriff  upon  the  process  to  C.  and  D.  as  his  bailiffs,  to  be 
executed  in  due  form  of  law,  and  that  C.  and  D.  thereupon 
arrested  the  plaintiff  A.,  and  detained  him  in  prison.  Tbia 
was  holden  to  be  a  sufficient  admission  by  B.  of  the  trespass^ 
for  the  purpose  of  his  justification  ;  for  he  who  commaqdji 
or  directs  another  to  do  a  trespass  is  guilty  of  the  trespass^  if 
done  by  the  other  person  pursuant  to  his  direction. 

To  trespass  for  false  imprisonment,  the  defendant  nray 
plead  that  he  did  it  by  lawful  authority. 

It  is  a  general  rule  of  pleading,  that  where  a  party  justi^. 
fies  a  trespass  under  an  authority  given,  he  must  shew  that 
authority^.  There  is  a  difference,  however,  in  this  respect, 
where  the  justification  is  under  judicial  process,  between 
the  party  to  the  cause,  or  a  mere  stranger,  and  the  officer 
who  executes  the  process  of  the  court  The  party  to 
the  cause,  or  mere  stranger,  must  set  forth  in  their  plea 
the  judgment \  as  well  as  the  writ;  but  the  officer  need 
only  shew  the  writ*  (17)  under  which  he  acted,  for  he  is 

f  Rowe  ▼.  Tutte,  Willes,  14.  h  Per  Holt.  C.  J.     Britton  ▼.  Cde, 

g  1  Init.  283.  a.  Matthews  t.  Caiy.        Garth.  443. 

3  Mod,  137.  6  Garth.  73.  S.  C.  i    Turner  ▼.  Felgate,  1  Lev.  95.    Cotet 

T.  MichUl,  3  Lev.  20. 


(17)  Where  final  process  issues,  a  return  is  not  necessary  (Hoe*s 
case.  5  Rep.  90.) ;  consequently  it  is  not  necessary  to  allege  that 
such  process  was  returned.  (Rowland  v.  Veale,  Cowp.  18.  recog- 
nised in  Cheasley  v.  Barnes,  10  East,  73.  but  there  said  by  Lojrd 
Ellenborougb,  (J.  J.  that  if  any  ulterior  process  in  execution  is  to 
be  resorted  to,  to  complete  the  justification*  there  it  may  be  ne- 
cessary to  shew  to  the  court  the  return  of  the  prior  writ,  in  order 
to  warrant  the  issuing  of  the  other.)    But  an  officer  who  justifies 
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bound  to  execute  the  process  of  the  court,  havine  corn* 
petent  jurisdiction,  without  inquiring  after  the  judgment 
And  it  is  to  be  observed,  that  where  the  party  to  the  cause 
and  the  officer  join  in  pleading,  the  plea  must  contain  all  the 
requisites  which  would  be  necessary  in  case  they  had  pleaded 
separately^ ;  for  it  is  a  general  rule,  that  where  two  or  more 
jom  in  a  defence,  although  the  justification  may  be  sufficient 
for  one  or  more,  yet  if  it  be  not  sufficient  for  the  rest  it  will 
be  bad  as  to  all  the  defendants.  Such  are  the  rules  of  plead* 
ing,  where  the  justification  is  founded  on  process  out  of  the 
Superior  courts:  hut  in  justifying  under  process  issuing  out 
of  inferior  courts,  a  greater  strictness  is  reauired '  t  as,  1.  The 
nature  and  extent  of  the  jurisdiction  of  the  court  below 
ought  to  be  set  forth  (18) ;  for  the  judges  of  the  superior 
courts  are  not  bound  to  take  cognizance  of  it  N.  I'his  rule 
holds  even  in  justifications  by  officers.  2.  It  ought  to  be 
stated,  that  the  cause  of  action  below  arose  within  the  juris- 
diction of  the  court  below ;  on  this  point,  indeed,  there  has 
been  a  diversity  of  opinion ;  for  in  Gwynne  v.  Poole  and 
others,  Lutw.  936.  it  was  holden,  that  a  justification  by  the 
party,  judge,  and  officer,  to  whom  the  process  was  directed, 
was  good,  although  it  did  not  state  that  the' cause  of  action 
below  arose  within  the  jurisdiction  of  the  court  below  :  but 
in  Moravia  v.  Sloper  and  others,  Willes,  30.  (where  Willes, 
C.  J.  controverts  with  great  ability  the  reasoning  of  Powell, 
J.  in  Gwynne  v.  Poole)  the  propriety  of  this  decision  was 
questioned,  and  it  was  ruled,  that  although  it  might  not  be 
necessary  for  the  officers  (19)  of  the  court  below  to  make  this 

k  Phillips  f .  Biron.  Str.  509.  Smith  ▼.  1  Morayia  t.  Sloper,  Willei,  37.  reooff- 
Boucher^  Str.  994.  Middleton  ▼.  nized  by  Lawrence,  J.  in  Evans  ▼. 
Price,  Str .  1 1 84.  Munkley,  4  Tftunt.  60. 


under  process,  which  he  ought  to  return  (and  all  mesne  process 
ought  to  he  returned)  roust  shew  that  such  process  was  returned, 
Middleton  v.  Price,  Str,  1 184.  •*  There  is  a  difference,  however, 
between  the  principal  officer,  to  whom  the  writ  is  directed,  and  a 
subordinate  officer;  the  former  shall  not  justify  under  the  process, 
unless  he  has  obeyed  the  order  of  the  court  in  returning  it ;  other- 
wise it  is  of  one  who  has  not  the  power  to  procure  a  return  to  be 
made/*  Per  Holt,  C.  J.  in  Freeman  ▼•  Blewett,  Ld.  Raym.  633. 
€34. 

(18)  It  is  not  necessary,  however,  to  make  a  profert  of  the  letters 
patent  by  which  the  court  is  erected.     Titley  v.  Foxall,  Willes, 

(19)  But  see  Mor^e  v«  James,  Willes»  128.  where  it  was  holdent 


908  IMPRISONMENT. 

averment  in  their  plea,  because  they  were  punishable  if  they 
did  not  obey  the  process  of  the  court,  yet  when  the  party,  or 
his  attoriiey,  or  a  mere  stranger,  pleaded  a  justification  under 
process  of  an  inferior  court  of  record,  it  was  neceissaiy  for 
them  to  state,  that  the  cause  of  action  arose  within  the  ju- 
risdiction of  the  court  (20).  Merely  stating  in  the  plea  the 
declaration  in  the  court  below,  which  contained  an  averment 
that  the  cause  of  action  arose  within  the  jurisdiction,  is  not 
sufficient,  for  such  averment  is  not  traversable".  3.  Before 
the  time  of  Charles  the  Second,  it  was  necessary  to  set  forth 
the  proceedings  had  in  the  inferior  court  at  length  (21) ;  but 
now  they  may  be  set  out  shortly  with  a  taliter  processum  est  ■  ; 
but  if  the  party  justify  under  a  capias  ad  respondendum^  a 

m  Admey  ▼.  Veraon,  3  Lev.  248.  famd  v.  Veale,  Cowp.  18.    HiggiDson 

n  Patrick  ▼.  Jobnt od,  3  Ley.  403 .  Rqw-        t.  Mftrtin,  2  Mod.  197. 


that  though  an  officer,  need  not  set  forth  the  proceedings  at  length, 
and  though  he  may  justify  under  an  erroneous  process,  yet  it  must 
appear  that  the  proceis  issued  in  a  cause  wherein  the  court  below 
had  jurisdiction. 

(20)  But  it  is  not' necessary  to  set  forth  the  cause  of  action,  Row- 
land v.  Veale,  Cowp«  IB*  recognised  hi  Belk  v.  Broadbent,  3  T.  R. 
183.  where  the  same  doctrine  was  applied  to  a  justification  under 
mesqe  process  issuing  out  of  a  mperior  court,  and  in  which  the  de-» 
fendant  merely  stated,  that  the  writ,  upon  which  the  plaintiff  had 
been  arrested,  had  been  issued  upon  an  affidavit  to  bold  to  bail^ 
without  stating  any  cause  of  action  for  which  the  plaintiff  was  liable 
to  be  arrested, 

(21)  There  is  an  obiter  dictum  in  Morse  v.  James,  Willes,  128. 
that  the  plaintiff,  or  a  mere  stranger,  must  set  forth  the  proceed- 
ings at  leng^,  and  it  is  there  said  to  have  been  established  in 
Moravia  v.  Sloper.  Upon  an  examination  of  that  case,  I  cannot 
find  that  any  such  point  was  expressly  decided  in  it.  The  oourt, 
indeed,  in  that  case  were  of  opinion,  that  the  party,  having  set 
forth  a  capias,  ought  to  have  shewn  a  precedent  summons,  and  that 
from  the  taliter  processum  est^  as  there  pleaded,  a  summons  could 
not  be  presumed.  It  is  worthy  of  remark,  that  Willes,  C.  J«, 
speaking  of  Moravia  v.  Sloper,  in  Titley  v.  Foxall*,  says,  "we 
held,  in  Moravia  v.  Sloper,  that  taliter  processum  est  would  he  suf- 
fioientf  if  it  did  not  appear  (as  it  did  in  that  case)  that  there  could 
not  have  been  a  precedent  summons.  So  in  Johnson  v.  Warner, 
Willes,  528.  it  was  holden  that  this  mode  of  pleading,  by  taliter 
processum  est^  was  good,  and  the  modem  practice  is  in  conformity 
with  it.  Rowland  v.  veale,  Cowp.  18.  and  1  Wms.  Saund. '92. 
n.  (2). 

•  Willes,  690. 
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precedent  summons  ought  to  be  set  forth  %  or  at  least  tbie 
plea  ought  to  be  so  framed,  that  the  court  may  intend  tUlt 
a  preqedent  summons  had  issued ',  for  a  capias  withotit  a 
summons  is  illegal.  Where  it  is  stated  that  the  capias  is- 
sued at  the  same  court  at  which  the  plaint  was  levied,  this 
intendment  cannot  be  made  ^ ;  but  where  it  appears  on  the 
plea,  that  the  plaint  was  levied  at  one  court,  and  the  capias 
issued  at  a  subsequent  court,  and  this  allegation  is  introduced 
by  a  taliter  processum  est^  there  such  intendment  may  be 
made'. 

In  justifying  a  trespass  under  the  process  of  a  foreign 
court,  it  seems  that  the  plea  should  be  formed  in  analogy 
to  similar  justifications  under  the  process  of  our  inferior 
courts ;  but,  at  any  rate,  a  plea  which  only  states  that  the 
court  abroad  was  governed  by  foreign  laws,  that  the  pro- 
perty seized  was  within  its  jurisdiction,  that  certain  legal 
proceedings  were  had,  according  to  such  foreign  laws, 
against  the  property  in  question,  in  such  court  having  com- 
petent jurisdiction  in  that  behalf,  et  taliter  processum^  ^c. 
that  the  defendant  was  ordered,  by  the  said  court  having 
competent  authority  in  that  behalf,  to  seize  the  propert^^ 
is  bad,  as  being 'too  general,  and  not  giving  the  plaintiff 
notice,  whether  the  defendant  justified  as  an  officer  of  the 
court,  or  party  to  the  tause,  or  of  wt»t  nature  the  charge 
was,  or  by  whom  instituted,  or  what  the  order  of  seizure  was, 
whether  absolute  or  quousque,  &;c.* . 

Regularly,  process  ought  to  describe  the  party  against 
whom  it  is  meant  to  be  issued,  and  the  arrest  of  one  person 
cannot  be  justified  under  a  writ  sued  out  against  another. 

To  trespass  for  false  imprisonment'  by  A.  B.  the  defend- 
ant pleadttl,  that  J.  S.  sued  out  a  writ  of  latitat  against  the 
plaintiffs  A.  B.,  therein  called  by  the  name  of  C.  B.  directed 
to  the  sheriff  of  L.,  and  then  set  forth  the  writ,  authorising 
the  sheriff  to  arrest  C.  B.  &c.,  who  directed  his  warrant  to  the 
defendant,  and  thereby  commanded  him  to  take  the  said  A.  B. 
therein  called  by  the  name  of  C.  B.  &c.,  concluding  with  an 
averment,  that  the  said  A.  B.  and  C.  B.,  in  the  said  writ  and 
warrant  mentioned,  are  one  and  the  same  person.  On  general 
demurrer,  the  plea  was  holden  to  be  bad,  Lord  Ellenbprough, 
C.  J.  observing,  that  this  case  was  exactly  the  same  in  prin^ 

o  Marpole  t.  Basnett,  Willes,  38  n.  (a.)  v.  Freeman,  reported  in  Say  81 .  and 

p  See  Titley  t.  Foxall,  Willes,  688.  2  WiU.  5.  and  illustrated  by  Durn- 

%  Marpole  ▼.  Basnett,  ubi  sup.    Mur-  ford,  Willes,  39. 

pby  ▼.  Fitigeiald,  Willct,  38  n.  (a.)  a  Collett  v.  td.  Keith,  2  East  2C0. 

r  TiU^  T.  Foxall,  WUles,  688.  Adams  t  Sbadgett  v.  Clipson,  8  East,  328. 
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ciple  88  Cole  v.  Hindson,  6T.  R.  234.  (22).  And  Lawrence, 
J.  said,  in  Cole  v.  Hindson,  Lord  Kenyon  observed,  that  there 
was  not  any  averment  that  the  plaintiff  was  as  well  known  by 
the  one  name  as. the  other ;  neither  was  there  any  such  aver- 
ment in  this  case. 

• 

A  peace-officer  may  justify  an  arrest  in  the  day-time  on 
a  reasonable  charge  of  felony  without  a  warrant,  although 
it  should  afterwards  appear,  that  a  felony  had  not  been 
committed*.  So  watchmen  and  beadles  have  authority 
at  common  law  to  arrest,  and  detain  in  prison  for  examina- 
tion, persons  waljcing  in  the  streets  at  nighty  whom  there 
is  reasonable  ground  to  suspect  of  felony,  although  there 
is  no  proof  of  a  felony  having  been  committed\  But 
when  a  private  person  apprehends  another  on  suspicion  of 
felony,  he  does  it  at  his  peril,  and  is  liable  to  an  action,  unless 
be  can  establish  in  proof  that  the  party  has  actually  been 
guilty  of  a  felony  ^  Proof  of  mere  suspicion  will  not  bar  the 
action,  althou8:h  it  may  be  given  in  evidence  in  mitigation  of 
damages*.  And  the  plea  justifying  an  arrest  by  a  private 
person,  on  suspicion  of  felony,  must  shew  the  circumstances, 
from  which  the  court  may  judge,  whether  the  suspicion  were 
reasonable*. 

Where  a  warrant  is  directed  to  a  constable  in  his  odicial 
character  without  naming  him,  as  ^' to  the  constable  of  the 
parish  of  W.",  the  warrant  ought  to  be  executed^  within 
the  limits  of  the  district  for  which  he  is  constable.  If  a 
warrant  be  directed  to  a  constable  by  name  commanding 

u  Samuel  v.  Payne,  Doug.  356.    See  SittiDgs  after  H.T.  61  G.  3.  coram 

also  Cald.  291 .    2  £sp.  N.  P.  C. 540.  Heath,  J.  MS. 

andSCamp.  N.P.G.  420.  z  S.  C. 

X  Lawience  v.  Hedg«r,  3  Tauut.  14.  a  Mure  v.  Kaye,  4  Taunt.  34. 

y  Adams  ?.  Moore,  C.  B.  Middlesex  b  R.  v.  Weir,  B.  R.  Sittingi  after  H. 

^  3  and  4  Geo.  4.  per  three  justices,  ib- 

sente,  C.  J. 


(22)  In  that  case  to  trespass  for  taking  the  goods  of  A.  B.  thd 
defendant  (an  officer)  pleadefl  that  he  took  them  under  a  distringas 
against  C.  B.,  meaning  the  said  A.  B.,  to  compel  an  appearance, 
averring  that  A.  B.  and  C.  B.  were  the  same  person.  N.  A.  B.  bad 
not  appeared  in  the  original  action.  On  demurrer,  the  plea  juras 
holden  to  be  bad ;  Lord  Kenyon,  C.  J.  observing,  that  this  was  dis- 
tinguishable from  Crawford  V.  Satch well,  Str.  1218.  where,  it  was 
determined,  that  the  defendant  might  be  taken  in  execution  by  virtue 
of  a  ca.  ta,  under  a  wrong  name ;  for  there  the  party  had  appeared 
in  the  original  action,  and  done  an  act  to  avow  that  he  was  sued  by 
the  right  name.  See  Trice  v.  Harwood,  3  Cump.  N.  P.  C.  108.  and 
ante,  p*  874, 
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him  to  execute  it^,  thcuigh  he  is  not  compellable  to  go  out 
of  his  own  preCinct^  yet  he, may  if  he  will,  and  shall  1^  jus- 
tified by  the  warrant  for  so  doing;  but  if  the  warrant  be 
directed  to  all  constables,  &c.  generally,  it  shall  be  taken 
respectively,  and  no  constable  can  execute  the  same  out  of 
his  precinct. 

It  ia  lawful  for  a  private  person  to  do  any  thing  to  prevent 
the  perpetration  of  a  felony.  Hence  the  imprisonment  of  a 
husband  by  a  private  person,  to  prevent  him  committing 
murder  on  his  wife  is  justifiable''.  So  if  two  persons  are 
fighting,  and  there  is  reason  to  fear,  that  one  of  them  will  be 
killed  by  the  other,  it  is  lawful  to  part  them  and  imprison 
them,  until  their  anger  is  cooled*'. 

A  justice  of  the  peace  may  commit  a  feme  coverl  who  is  a 
material  witness,  upon  a  charge  of  felony  brought  before  him, 
and  who  refuses  to  appear  at  the  sessions  to  give  evidence  or 
to  find  sureties  for  her  appearance.' 

A  justice  of  peace  cannot,  for  a  contempt  of  himself  in  his 
office,  commit^  for  punishment  unless  by  warrant  in  writing. 

In  general  where  an  affray  takes  place  in  the  presence  of  a 
constable^,  he  may  keep^  the  parties  in'  custody  until  the  af- 
fray is  over,  or  he  may  carry  them  immediately  before  a  ma- 
gistrate. 

A  constable  may  justify  under  the  general  issue,  although 
be  acted  without  a  warrant,  provided  there  were  a  reasonable 
charge  of  felony  made;  although  he  afterwards  discharges 
the  prisoner  without  taking  him  before  a  magistrate;  and 
although  it  should  eventually  appear  that  no  felony  was  com- 
mitted. But  a  private  individual  who  makes  the  charge  and 
puts  the  constable  in  motion,  cannot  justify  under  the  general 
issue:  he  must  plead  the  special  circumstances,  by  way  of 
justification,  in  order  that  it  may  be  seen,  whether  his  suspi- 
cions were  reasonable^ 

If  a  plea  of  justification  consist  of  two  facts^,  each  of 
which  would,  when  separately  pleaded,  amount  to  a  good 
defence,  it  will  suflSciently  support  the  justification  if  one 
of  these  facts  be  found  by  the  jury.    Hence,  where  to  an  ac- 

c  Per  Hoh,  C  J.  in  case  of  the  Tillage  b  CburcfaiU  ▼.  Matthews,    Niitt,  and 

ofCborley^Salk.  175.  Hill,  Somenet  Summ.  Ass.    1S0S| 

d  Handcock  ▼.  Baker,  2  Bos.  ft  Pul.  260.  Baylej,  J. 

e  2  RoU*8  Abr.  559.  (£.)  pi.  3.  i  M<C1oughan  ▼.  Clayton,  Holt's  N.  P. 

.  f  Bcnnet  T.WatsoD,  3  M.  ft  S.  1.  C.  478.  Lancaster  Summ.  Ass.  181S. 

g  Mayhew  ▼.  Lock^  2  Maxsh.  R.  377.  per  Bayley,  J. 

7  Tattnt.63.  8.  C.  k  Spilsbniy  ▼.  Midclethwaitt,  1  Taun- 
ton's R.  MS. 


\ 


912 


IMPRISONMENT. 


tion  for  ftlse  imprisoDmeDt  againBt  a  sheriff,  he  pleaded  that, 
at  the  time  when  the  trespass  was  committed,  the  defendant 
was  sheriff  of  the  county  of  S.,  and  in  that  character  was 
presiding  at  the  election  of  knights  of  the  shire  to  serve 
for  the  county  in  parliament;  and  because  the  plaintiff  as- 
saulted the  aefenaant,  and  made  a  great  noise  and  disturb- 
ance, 9nd  obstructed  the  defendant  in  the  execution  of  his 
duty,  he  ordered  a  constable  to  take  the  plaintiff  into  cus- 
tody and  carry  him  before  a  J.  P. ;  and  the  jury  found  that 
the  plaintiff,  who  was  a  freeholder,  did  not  assault  the 
defendant,  but  that  all  the  other  facts  contained  in  the  plea 
were  proved;  it  was  faolden,  that  that  part  of  the  plea, 
which  the  jury  had  found,  constituted  a  good  defence ;  for 
although  the  sheriff  had  not  any  authority  to  commit,  yet  it 
was  his  duty  to  preserve  order  and.  deoeocy  in  the  county 
court 

In  an  action  for  false  imprisonment,  if  the  defendant  can 
take  advantage  of  the  statute  of  limitations,  he  must  plead 
that  he  was  not  guilty  within  four  years. 

If  an  action  be  brought  for  detaining  plaintiff  in  prison' 
from  ■  to  ■ ,  and  defendant  plead  (as  be  may) 

as  to  part,  not  guilty  within  four  y^atf^  plamtiff  may  replyi 
that  it  was  one  continued  imprisonment,  and  ao  cost  the  de- 
fendant of  the  benefit  of  the  statute. 

Where  a  declaration  for  false  imprisonment  against  A.  and 
B.  contaijaed  two  counts"*,  to  bpth  pf  which  the  defendants 
pleaded  nqt guilty,  and  justified  thefirst  waAer  mtsne  prvcest^ 
A.  as  the  plaintiff  in  that  action,  apd  B«  as  the^baUiff^  ao|d  the 
pla^ntiff^  by  a  new  assignment,  admitting  the  arrest  Uf  be  kiftr- 
ful^  replied  that  B»,  with  the  consent  of  A.»  voluntarily  re* 
leased  him,  and  that  they  afterwards  imprisoned  him  for  tb^ 
time  ipentioned  in  the  first  count ;  the  ptaiotifil  having  ftihd 
in  proving  the  new  assignment,  by  not  shewing  the  consent 
of  A. ;  it  was  holden  that  he  should  not  be  peraaitted  to  prove 
the  same  trespass  against  B.  under  the  other  count' 

The  plaintiff  declared  for  an  assault,  bat^ry,  and  impri* 
sonment,  and  having  proved  a  trifling  imprisonment*  btit  not 
any  battery,  obtainea  a  verdiptt  T^ith  one  fartbkig  damages* 
Sir  James  Mansfield,  C.  J.  certified  under  stat  43  Eliz.  c.  6. 
An  application  was  made  to  the  court,  that  the  plaintiff, 
might  have  fiill  costs,  notwithstanding  the  certificate,  on  the 
ground  that  every  imprisonment  included  a  battery,  and  con- 
sequenUyi  that  this  case  fell  within  the  exception  mentioned 

1  Corentryv.Apsley,  Balk,  .420..  i  .       n  Emmett  ▼.  Lyne^  1  Boi.  and  Pul. 
m  Atkiason  ▼.  Matteton,  2  T.  lU  172.        N.  R.  266. 
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in  the  statute ;  but  the  court  were  clearly  of  opinion,  that  the 
plaintiff  was  deprived  of  his  costs  by  thecerti6cate;  observ- 
ingythat  it  was  absurd  to  contend  that  every  imprisonment 
included  a  battery.  It  may  be  remarked,  that  Kenyon,  C.  J« 
had  ruled  otherwise,  in  Oxiey  v.  Flower  and  another,  B.  R. 
Middlesex  Sittings,  December  4th,  1800,  MSS.  In  an  action 
for  false  imprisonment,  the  jury,  by  the  direction  of  the  C.  J., 
found  a  verdict  for  the  plaintiff  with  Is.  damages.  Erskine, 
for  the  defendant,  requested  the  C.  J.,  to  certify ;  but  he  re- 
fused, on  the  ground  taken  by  the  counsel  for  the  plaintiff  in 
the  preceding  case,  that  every  imprisonment  included  a  bat- 
tery, and  consequently  that  this  case  fell  within  the  exception 
mentioned  in  the  statute. 

It  might  be  inferred  from  the  preceding  case  of  Emmett  v. 
Lyne,  that  if  a  battery  were  proved,  the  judge  could  not 
certify  ;  but  it  has  been  solemnly  decided,  in  Wiffin  v.  Kin« 
card,  2  New  R.  471.  that  whether  there  be  a  proof  of  a  batteiy 
or  not,  still  the  judge  may  certify,  with  respect  to  the  impri- 
sonment, and  thereby  deprive  the  plaintiff  of  his  costs. 
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INSURANCE. 

I.  Of  Insurance  in  general. 

11.  Of  Marine  Insurance — The  Policy — Different  Kinds 
'^RequisiteS'^Rule  of  Construction. 

III.  What  Persons  may  be  insured-^Who  may  he  Insurers 
— What  may  be  insured. 

IV.  Of  Losses, 

1.  By  Perils  of  the  Sea. 

2.  By  Capture^  and  herein  of  the  Effect  of  an  Embargo  on 

the  Contract  of  Insurance. 

3.  By  Arrests,  Sfc. 

4.  By  Barratry, 

5.  By  Fire. 

6.  By  other  Losses. 

V.  Of  total  Losses  and  of  Abandonment. 
VL  Of  partial  Losses. 
VII.  Of  Adjustment. 

VIII.  Of  the  Remedy  by  Action  for  Breach  of  the  Contract 
of  Insurance,  and  herein  of  the  Declaration-^Plead" 
ingS'^Consolidation  Rule. 
IX.  Of  the  several  Grounds  of  Defence  on  which  the  In-' 
surer  may  insist, 

1.  Alien  Enemy. 

2.  Illegal  Voyage  or  illegal  Commerce. 
Q.  Misrepresentation. 

4.  Breach  of  Warrainty, 

I.  Time  of  Sailing. 
p  ^  2.  Safety  of  a  Slwp  at  a  particular  nm. 

JS^xpress^  3.  To  (kpart  with  Convoy. 

4.  NeutnU  Property, 

1.  Not  to  deviate. 
Seawortiimeu. 

5.  He-iuniraiiee. 

6.  Wager  Policy. 


Implied  \  ^ 
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X.  Etidence. 
XL  Return  of  Premium. 
XII.  Of  Bottomry  and  Respondentia* 

XIII.  Insurance  upon  Lives* 

XIV,  Insurance  againt  Fire. 


I.  Of  Insurance  in  general. 

INSURANCE  is  an  agreement  whereby  one  party,  in  con- 
sideration of  a  sum  of  money,  either  given  or  contracted  for, 
undertakes  to  pay  to  the  other  party  a  certain  sum  of  money 
upon  the  happening  of  some  event.  A  policy  of  insurance 
is  the  instrument  in  v^hich  the  terms  of  this  agreement  are 
set  forth.  To  this  instrument  the  insurer  having  subscribed 
his  name,  and,  in  the  case  of  marine  insurances,  the  sum  which 
he  undertakes  to  pay,  in  case  the  contingency  happens,  is 
termed  the  insurer  or  underwriter.  The  sum  of  money,  re- 
ceived by  the  insurer  as  a  consideration  f6r  his  undertaking, 
is  termed  the  premium^  and  the  party  protected  by  the  insur- 
ance the  insured  or  assured.  The  subject  matter  of  insur- 
ance is  as  various  as  the  different  species  of  property,  and  the 
different  kinds  of  danger  to  which  they  may  be  exposed.  In 
some  cases,  however,  a  contract  of  insurance  may  be  void,  as 
being  against  the  policy,  of  the  common  law  ;  in  other  cases, 
as  being  contrary  to  the  express  provisions  of  a  statute  (1). 
These  are  the  oiily  limits  to  the  subject  of  insurance.  The 
following  sections  will  be  confined  to  an  investigation  of  three; 
species  of  insurance  only:  1.  Marine  insurance.  2.  Insur- 
ance upon  lives.    3.  Insurance  against  losses  by  fire. 

r 

(I)  The  interference  of  the  legislature  has  frequently  been  deemed 
necessary  to  provide  against  the  mischiefs  arising  from  insurances 
calculated  merely  to  excite  and  encours^e  a  spirit  of  gaming,  and 
thereby  to  subvert  the  morals  and  impair  the  industrious  habits  of 
the  people.  See  the  stat.  9  Ann.  c.  6.  s.  57.  whereby  a  penalty  is 
imposed  on  persons  setting  up  offices  for  making  assurances  on  mar- 
riages, births,  christenings,  and  service.  See  abo  stat  27  G.  3.  c.  1. 
agamst  fraudulent  insurances  upon  lottery  tickets. 
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11.  OJ  Marine  Insurance — The  Policy — Different  Kinds-^ 

Requisites — Rule  of  Construction* 

Of  Marine  /;i5£/ra;2C€.— -Marine  insurances  are  made  for 
the  protection  of  persons  having  an  interest  in  ships,  orgoodft 
on  board,  from  the  loss  or  daoif^  which  may  happen  to  them 
during  a  certain  voyage,  or  a  fixed  period  of  time*. 

Insurance  on  ships  and  merchandize  greatly  conduces  to 
the  advancement  of  trade  and  navigation,  and  the  extension 
of  commerce,  by  dividing  a  risk  which  might  be  ruinous,  and 
enabling  parties  to  undertake  larger  adventures  than  it  would 
otherwise  be  prudent  for  them  to  undertake. 

The  nature  of  this  contract  is  a  contract  of  indemnity*,  and 
this  principle  ought  always  to  be  kept  in  view  in  considering 
questions  relative  to  insurance. 

The  Policy. '^The  policy  of  Insurance,  which  has  been  de- 
fined to  be  .the  instrument  in  which  the  terms  of  the  agree- 
ment are  set  forth,  is  generally  printed,  with  a  few  terms 
superadded  in  writing,  calculated  either  to  control  tod  con- 
fine, or  to  enlarge  and  extend,  the  printed  language,  and 
thereby  to  render  it  subservient  to  the  intention  of  the  parties 
in  the  particular  contract..  The  form  of  the  policy  is  at  thift 
day  nearly  the.  same  as  that  anciently  used  among  mer* 
chants  (2) ;  every  policy  still  referring  to  those  made  in  Lorn* 
bard  Street,  where  the  Italians  (who  introduced  them  into 
England),  used  to  meet  at  a  house  called  th^  ]?awn-house»  or 
Lombard^  for  transacting  business^  before  the  building  tlie 
Royal  Exchange*  The  instrument  is  inaccurate  and,  ungram- 
matical,  but  having  acquired  a  sense  from  judicial  decision 
and  the  usage  (3)  of  trade,  it  may  be  safer  to  adhere  to  the 

a  Marsb.  2.  borough  in  Bainbridge  y.  NeilMn> 

b  Godtali  V.  Boldcro,  B.  R.  M.  38  G,  3:        10  East,  $44. 
9  Eaat,  81.  recognised  by  Ld.  Bllen- 


(2)  See  the  form  of  policy  of  insaraoce  used  in  London  on  ship 
or  goods  in  the  appendix  to  Mr.  J.  Park's  valuable  treatise.  See  the 
Scotch  form,  in  HiUer^s  Bleme&ts  of  the  Lai^  relating  to  Insurances, 
8vo.  1787.  p.  30. 

(3)  How  far  the  words  of  this  written  instrument  ought  to  be  con- 
trolled, or  any  words  supplied  from  the  usage  of  merchants,  b  a 
question  which  deserves  ^reat  consideration,  as  it  may  affect  a  main 
principle  in  the  law  of  evidence. 
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old  form  than  to. substitute  another^  though  more  correct. 
It  is  a  simple  contract,  by  which  the  heir  is  not  bound* 
although  the  word  "  heirs"  is  erroneously  used  in  the  present 
form  of  the  policy.  The  parties  are  bound  by  the  contents 
of  the  instrument,  and  will  not  be  permitted  to  give  parol 
evidence  contradicting**  or  restraining**  the  express  terms 
thereof  (4]« 

Different  kinds  of  Policies. — Policies  are  of  four  different 
kinds :  1.  An  interest  policy.  9,  A  wager  policy.  3.  An 
open  policy.    4.  A  valued  policy. 

1.  An  interest  policy  is,  where  the  assured  has  a  real,  sub- 
stantial, assignable  interest  in  the  thing  insured  ^ 

2.  A  wager  policy  is  an  insurance  founded  on  an  imaginaiy 
risk,  where  the  insured  has  not  any  interest  in  the  thing  in- 
sured, and  consequently  cannot  sustain  any  injury  by  the 
happening  of  the  event  insured  against. 

3.  An  open  policy  is,  where  the  value  of  the  thing  insured 
is  not  inserted  in  the  policy,  and  must  therefore  be  proved  at 
the  trial,  if  a  loss  happens. 

c  Kaines  v.  KnigfaUj,  Skinn.  64.    See    d  Weston   v.  Eme8>    1  TauDton^s  R. 
also  Henkle  ▼.  the  Royal  Excb.  Ass.        115. 
Comp.  1  Vez.  317.     Hoare  v.  Gra-    e  Manball,  199. 
bam,  3  Camp.  N.  P.  C  57.    Meyer 
V.  Everth,  4  Camp.  N.  P.  C.  22. 


(4)  A  mistake  in  a  policy  may  be  altered,  hy  conserU,  after  it  is 
underwritten.  Bates  v.  Grabham,  Salk.  444.  In  a  case  where  the 
clerk  of  the  underwriter  had  been  guilty  of  a  mistake,  and  had  not 

Sursued  the  written  instruction  of  the  underwriter,  a  court  of  equity 
ecreed  relief.  Motteux  v.  Gov.  and  Comp.  of  Liondon  Assurance, 
1  Atk.  545.  A  policy  was  executed  by  aefendant  in  the  printed 
form*,  without  any  specific  subject  of  insurance  being  inserted  in 
writing,  or  value  declared.  The  subject  matter  was  afterwards  added 
in  writing,  and  the  addition  signed  by  other  undenn^ritenu  It 
was  holden,  that  the  assured  could  not  recover  against  defendant^ 
who  had  not  so  signed,  on  the  contract^  as  it  stood  altered  by  the  in- 
sertion. So  if  the  assured,  after  subscription  by  the  underwriter, 
strikes  out  with  a  pen  the  time  of  warranty  of  sailing,  which  stood  in 
the  body  of  the  policy,  and  inserts  in  a  memorandum  in  the  mar^n 
a  different  time  for  sailing  which  the  underwriter  does  not  sign,  tae 
policy  is  thereby  destroyed.  Faiilie  v.  Christie,  7  Taunt.  416.  See 
also  Campbell  v.  Christie,  2  Stark.  64.  to  the  same  effect.  But  an 
immaterial  alteration  will  not  vitiate  the  policy.  Sanderson  v.  Sy 
monds,  1  Broderip  ic  Bingham,  426. 

*  Langhora  ▼•  Cologan,  4  Taunt.  330. 
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4.  A  valued  policy  is  where  the  value  of  the  thing  inaured 
has  been  settled  by  agreement  between  the  parties,  and  that 
value  inserted  in  the  policy  in  the  nature  of  liquidated  da- 
mages so  as  to  supersede  the  necessity  of  proving  it,  in  case 
of  a  total  loss.  The  custom  of  making  valued  policies  arose 
soon  after  the  stat.  19  G.  2.  c.  37.  and  such  p)olicies  were  de- 
cided to  be  legal  by  Lee,  C.  J.  since  which  time  the  constant 
usage,  in  case  of  a  total  loss,  has  been  to  let  the  valuation 
stand,  and  the  parties  are  estopped  from  altering  it  That 
statute  was  made  in  order  to  prohibit  mere  wagering  policies 
by  persons  insuring  who  had  no  interest  in  the  thing  insured, 
and  therefore  it  avoids  policies  made,  interest  or  no  interest^ 
or  without  further  proof  of  interest  than  the  policy  itself. 
The  effect,  therefore,  of  a  valued  policy  is  not  to  conclude 
the  underwriter  from  shewing  that  the  assured  had  no  inter- 
est', and  that  in  fact  it  was  a  mere  wagering  policy  within 
the  statute ;  but  in  order  to  avoid  disputes  as  to  the  quantum 
of  the  interest  of  the  assured,  the  parties  agree  that  it  shall  be 
estimated  at  a  certain  value. 

If  goods  are  fraudently  overvalued  in  a  policy  of  insurance, 
with  intent  to  cheat  the  underwriters,  the  contract  is  entirely 
vitiated,  and  the  assured  cannot  recover  even  for  the  value  ac- 
tually on  board  >. 

Requisites  of  the  Policy. — ^In  order  to  illustrate  the  nature 
of  the  policy,  it  will  be  proper  to  consider  the  essential  parts 
of  which  it  is  composed,  which  ^re  as  follow  :  1.  The  name 
of  the  party  insured,  or  of  his  agen'tx  2.  The  name  of  the 
ship.  3.  The  subject  matter  of  the  insurance.  4.  The  voy* 
age  insured.  5.  The  perils  against  which  the  insurer  under- 
takes to  indemnify  the  assured.  (5.  The  memorandum* 
7.  The  date  and  subscription.    8.  The  stamp. 


1.  The  Name  of  the  Party  inmred. 

A  custom  prevailed  formerly  of  effecting  marine  insur- 
ance in  blank,  that  is,  without  specifying  trie  name  of  the 
person  for  whose  benefit  such  insurances  were  made.  This 
practice  having  been  found  productive  of  great  inconveni- 
ence, it  was  enacted,  by  stat  So  G.  3.  c.  44.  that  where  poli« 
cies  were  made  by  persons  residing  in  Great  Britain,  the 
names  of  the  persons  interested  should  be  inserted  therein, 

f  Per  Lawrence,  J.  in  Sbawe  ▼.  Felion,    g  Haigh  ▼.  De  la  Cour,  3  Camp.  N.  P. 
2  East,  116.  C.319. 
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or  the  names  of  the  perdons  who  should  effect  the  same^  as 
agents  for  the  persons  interested,  and  in  the  case  of  persons 
not  residing  in  Great  Britain,  the  names  of  the  agent.  Soon 
after  this  statute  was  passed,  a  question  arose.upon  it,  whe- 
ther, when  an  agent  efifected  a  policy  for  his  principal  resid* 
ing  abroad,  it  was  necessary  that  the  name  of  the  a^ent  should 
be  inserted  in  the  policy,  eo  noyiine,  as  agent.  The  Court  of 
King's  Bench  were  clearly  of  opinion  that  it  was  necessaTy\ 
It  was  holden  also  to  be  necessary,  that  the  names  of  all  the 
persoqs  interested  should  be  i  user  ted  ^ 

The  provisions  of  the  preceding  statute  having  been  found 
to  be  injurious  to  the  interests  of  the  ship-owners  and  mer- 
chants, and  inadequate  to  the  purpose  for  which  they  were 
designed,  the  legislatui'e  again  interposed,  by  repealing  this 
statute,  and  enacting  another*^,  whereby  it  was  declared, 
**  that  no  person  should  effect  any  policy  on  any  ship,  goods, 
or  other  property,  without  first  inserting  the  names,  or  usual 
stile  and  firm  of  dealing  (5),  of  the  persons  interested  iq  such 
assurance ;  or  of  Ike  consignors  or  consignees  of  the  property 
insured ;  or  of  the  persons  residing  in  Great  Britain  who  re* 
ceive  the  order  for,  and  effect  the  policy ;  or  of  the  persons 
who  give  the  order  to  the  agent  immediately  employed  to 
effect  the  policy  ;  and  that  every  policy  made  contrary  to  the 
meaning  of  this  act  should  be  void  (6). ' 

It  is  not  necessary  under  this  statute  (as  it  was  under  the 
former)  that,  where  an  insurance  is  effected  by  an  agent,  the 
name  of  the  agent  should  be  inserted  in  the  policy,  eo  nomine^ 
as  agent  Hence  where  a  policy  was  effected  by  A.  and  Co.' 
(who  were  the  brokers  and  general  agents  of  the  party  inter- 
ested,) and  A,  and  Co.  were  not  described  as  agents  in  the 
policy ;  but  it  having  been  averred  in  the  declaration,  that 
**  A.  and  Co.  were  the  persons  residing  in  Great  Britain,  who 

h  Pray  T.  Edie,  I  T.  R.  314.  k  28  G.  3.  c.  56. 

i  Wilton  T.  Reaiton,  London  Sittings    1  De  Vignier  t.  SwanaoD,  B.  R.  M. 
after  M.  T,  1787.  Park,  20. 7tb  ed.  39  G.  3. 1  Boe.  &  Pul.  346.  n. 


(5)  The  persons  interested  were  denominated  in  the  policy, 
*^  The  trustees  of  Messrs.  K.  F.  and  Co."  Lord  Ellenborough 
thought  that  this  might  be  considered  as  their  usual  stile  and  firm 
of  dealing  for  the  purposes  of  this  act.  Uihbert  v«  Martin,  I  Camp. 
N.  P.  C.  538. 

(6)  "  This  statute  must  receive  the  most  liberal  construction^  that 
the  words  will  bear.'*    Per  BuUer,  J.  1  Dos.  &  Pul.  322. 
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received  the  order  for,  and  effected  the  insurance/'  it  was 
holden  sufficient. 

In  a  case  where  the  policy  was  effected  by  insurance- 
brokers"*,  who  stated  themselves  in  the  policy  to  have  effected 
it "  as  agents ;"  and  it  was  averred  in  the  declaration  that 
they  were  the  persons  residing  in  Great  Britain  who  re- 
ceived the  order  for  and  effected  the  insurance;  but  it  did 
not  appear  that  they  were  in  any  other  instance  the  agents 
of  the  party  interested ;  it  was  objected,  that  a  mere  broker 
was  not  within  the. description  of  persons  mentioned  in  stat 
98  6.  3.,  and  that  by  the  expression  "  as  agents/'  used  in  the 
policy,  the  underwriter  had  been  deceived,  since  he  might 
nave  been  led  to  suppose  that  the  brokers  were  the  gieneral 
agents  of  the  plaintiff  which  they  did  not  appear  to  have 
hMsen.  But  the  court  overruled  the  objection,  conceiving  that 
the  intention  of  the  legislature  had  been  satisfied  by  inserting 
the  names  of  the  persons  immediately  employed  to  effect  the 
policy. 

A.  having  consigned  a  cargo  to  B.",  transmitted  the  bills 
of  lading  to  C.  (i.  e.  A.'s)  general  agent,  with  directions  to 
deliver  them  to  B.,  in  order  that  B.  might  insure  the  cargo ; 
shortly  afterwards  A.  drew  a  bill  of  exchange  on  B.  for  the 
amount  of  the  cargo  in  favour  of  C,  and  remitted  the  same  to 
C.  to  procure  acceptance.  B.  refused  to  accept  the  bill  of 
exchange,  and  returned  the  bills  of  lading  to  C,  who  there- 
iipon  caused  an  insurance  to  be  effected  on  the  cargo  in  his 
own  name,  and  having  informed  A.  of  what  he  had  done,  A. 
approved  of  it  A  Uss  happened*  In  an  action  on  the  policy 
it  was  averred,  in  the  declaration,  that  the  interest  was  in  A., 
and  that  C.  made  the  insurance  as  his  agent,  and  for  his  use 
and  benefit^  and  that,  at  the  time  of  making  it,  C.  resided  in 
Great  Britain.  It  was  holden  that  C.  fell  within  the  descrip- 
tion of  persons  mentioned  in  the  statute :  1.  He  might  be  con- 
sidered as  the  consignee,  inasmuch  as  he  was  the  general^igent 
of  A.,  and  had  in  his  possession  the  bills  of  lading  which  had 
been  returned  by  B.,  the  original  consignee.  2.  He  might  be 
considered  as  the  person  who  had  received  the  order  to  insure ; 
for  the  subsequent  approbation  of  A.  was  equivalent  to  a  pre^ 
vious  order,  and  consequently  the  policy  was  well  effected  in 
the  name  of  C. 

A  declaration  stating  that  A.  (the  plaintiff)  caused  to-be 
effected  a  policy,  containing  that  B.  made  assurance,  and 
averring  the  interest  in  C.  with  a  promise  by  the  defendant 

m  BeU  ▼.  Gilflon,  1  Bos.  A:  Pal.  846.  '      n  Wolff  ▼.  Homcastle,  1  Bos.ftPul. 

316. 
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to  the  phtintiff,  in  consideration  of  the  pTemimn  paid  by  the 
plaintiff,  was  holden  good,  after  verdict*. 


2.  The  Name  of  the  Slop. 

The  name  of  the  ship  should  be  truly  described  in  the 
policy,  for  if  the  underwriter  should  be  deceived,  or  preju- 
diced by  a  false  name  having  been  given  to  him,  he  will  not 
be  bound.  To  avoid  any  inconvenience  which  may  arise  from 
a  mistake  in  the  name  of  a  ship,  it  is  usual  to  add  in  the  po- 
licy, to  the  name  given,  these  words,  "  or  by  whatever  other 
name  or  names  the  same  ship  should  be  called ;"  in  which 
case,  although  it  should  appear  that  the  real  name  of  the  ship 
was  different  from-that  inserted  in  thepplicy,  yet,  if  the  iden* 
tity  of  the  ship  can  be  proved,  and  if  it  does  not  appear  that 
the  underwriter  will  sustain  any  prejudice,  the  variance  will 
be  held  immaterial. 

As  where  an  insurance  was  made  upon  a  ship  called  the 
Leopard!*,  "or  by  whatsoever  other  name  or  names  the  same 
ship  should  be  called,*'  whereof  was  master, /or  that  voyace, 
A.  B.,  and  upon  the  evidence  of  A.  B.  it  appeared,  that  tne 
ship  of  which  be  was  master  was  called  the  Leonard,  and 
was  never  called  by  the  name  of  the  Leopard ;  it  was  holden, 
by  Lee,  C.  J.,  that  by  reason  of  the  general  words,  "  by  what- 
soever name,  &c/'  it  was  only  necessary  to  prove  the  iden- 
tity, which  was  done  here  by  A.  B.,  who  said  that  he  was 
master  of  the  Leonard.  So  where  a  broker  had  received  in- 
structions to  insure  goods  on  board  a|i  American  ship,  called 
"**  the  President^,"  but  by  mistake  had  stated  it  in  the  policy 
all  as  one  name  of  a  ship,  called  '*  the  American  ship  Presi- 
dent,'* instead  of  stating  it  as  part  name  and  part  descrip- 
tion ;  it  was  holden,  that  the  general  words,  or  **  by  what- 
ever other  name  called,"  had  cured  the  mistake,  the  identity 
0f  the  ship  in  which  the  goods  were  lost,  with  that  in  which 
they  were  insured  for  the  voyage,  being  proved,  and  it  not 
appearing  that  the  undepwriter  could  be  prejudiced  by  the 
mistake. 

Where  there  is  a  policy  on  goods  to  be  thereafter  declared, 
by  ship  or  ships^  if  the  broker  by  mistake  makes  a  written  de- 
claration upon  goods  by  a  wrong  ship,  to  which  the  under- 

o  Mellitb  V.  Bell,  16  East,  4.  Le  Metuiier  v.  Viuigiitn,  6  East, 

p  Hall  T.  Molineauic,  London  SiUiDgB,  3S5. 

17th  Dec.  1744.  coram  Lee,  C  J.  cited  q  Le  Mesuiier  v.  Vauglian,  6  East,  382. 

.  and  lacognized  by  Lawfence,  J.  in  . 
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writers  put  their  initials ;  iie  may  afterwards,  ip  compUanoe 
with  the  orders  of  the  assured*  declare  upon  goods  by  another 
ship,  without  the  assent  of  the  underwriters  and  without  a 
new  stamp.  Robinson  v.  Touray,  3  Camp.  N.  P.  C,  158  (7), 
1  M.  &  S.  217.  S.  C. 


3.  The  suhject  Matter  of  the  Insurance, 

The  subject  matter  of  the  insurance  ought  to  be  inserted 
in  the  policy^  that  is»  whether  it  be  ship,  goods,  freight,  &c. : 
but  it  is  not  necessary  that  the  particular  kind  of  goods 
should  be  specified.  It  will  be  proper,  however,  to  remark, 
that  respondentia  cannot  be  insured  under  the  denomination 
of  goods.  By  the  custom  of  merchants,  respondentia  must 
be  insured  under  a  special  denomination'  (8).  Provisions 
which  are  necessaiy  for  the  use  of  the  ship's  crew,  and  on 
board  at  the  time  oi  insurance,  are  comprehended  under  the 
word  *'  furniture^^  and  are  protected  by  a  policy  on  the  ship 
and  furniture*. 

4,  The  Voyage  ttuured. 
The  voyage  insured  must  be  truly  and  accurately  described 

Glover  T.  Black,  3  Bun.  1394.  1  Bl.        i  Brourh  V.  Whitmorc,  4  T.  R.306. 
R.405. 


(7)  '*  The  declaration  ^f  iaterest  does  not  require  any  assent  on 
the  part  of  the  underwrners.  .  They  put  their  initials  to  it,  not  for 
the  purpose  of  expressing  their  assent,  but  to  authenticate  the  decla- 
ration, and  to  prevent  fraud  in  changing  the  subject  matter  intended 
to  be  covered  by  the  insurance.  The  contract  between  the  parties  is 
complete  when  the  underwriters  have  signed  the  policy.  The  de- 
claration of  interest  is  the  mere  exercise  of  a  power  conferred  upon 
the  assured.  It  is  generally  put  upon  the  policy  for  convenience, 
but  this  is  not  necessary ;  nor  is  there  any  necessity  for  its  being  in 
writing."     Per  Ld.  Ellenborough,  C.  J.,  S,  C. 

(8)  In  Gregory  v.  Christie,  T.  21  G.  3.  B.  R.  Park,  14.  Marshall, 
94, 225.  S.  C,  an  insurance  bad  been  made  on  behalf  of  the  captain 
of  an  East  Indiaman  on  **  goods,  specie,  and  effects,"  on  board  his 
ship ;  the  plaintiff  claimed  to  recover  money  which  he  had  expended 
for  the  use  of  the  ship,  and  for  which  he  charged  respondentia  inter- 
est ;  it  was  proved  by  several  East  India  captains,  tnat  this  kind  of 
interest  was  always  insured  under  the  denommation  of  ^*  goods,  spe- 
cie, and  effects."  The  court  held,  that  under  this  express  usage  the 
plaintiff  was  entitled  to  recover. 
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ID  the  policy  %  namely,  the  time  when,  and  place  at  which, 
the  risk  is  to  begin,  the  place  of  the  ship's  departure,  the 
place  of  her  destination,  and  the  time  when  the  risk  shall  end. 

A  ship  was  insured  **  at  and  from  Genoa,"  her  loading  con- 
sisting of  perishable  commodities".  The  loading  was  put  on 
board  at  Leghorn,  whence  the  vessel  had  sailed,  bound  for 
Dublin ;  but  losing  her  convoy  she  had  put  into  Genoa,  where 
she  lay  nearly  five  months,  and  then  sailed.  The  insurance 
was  made  a  few  days  after  the  ship  had  sailed  from  Genoa,  at 
which  time  the  above-mentioned  circumstances  were  known 
to  the  insured,  but  not  communicated  to  the  underwriter.  A 
few  days  after  the  ship  put  to  sea  she  was  shattered  by  a 
storm,  and  the  cargo  considerably  damaged.  In  an  action  on 
the  policy,  it  was  proved  that  it  had  been  always  considered 
as  material  to  acquaint  the  underwriter,  whether  the  insurance 
was  to  be  at  the  commencement  or  in  the  middle  of  a  voy« 
age.  It  was  bolden,  that  the  plaintiff  was  not  entitled  to  re- 
cover. 

In  an  action  upon  a  policy  of  insurance''  at  and  from  a//, 
any,  or  every  part  and  place  on  the  coast  of  Brazil,  and  after 
the  nth  day  of  September  to  the  Cape  of  Good  Hope,  upon 
goods  and  ship,  beginning  the  adventure  upon  the  goods 
from  the  loading  thereof  aboard  the  ship,  at  all,  any,  or  every 
port  and  place  on  the  coast  of  Brazil,  and  from  the  nth  day 
of  September,  1800,  and  upon  the  ship  in  the  same  manner; 
it  appeared  that  the  goods,  for  the  loss  of  which  the  plaintiff 
declared,  bad  been  put  on  board  at  the  Cape.  It  was  holden. 
that  the  plaintiff  could  not  recover :  for  the  obvious  meaning 
of  the  policy  was,  that  the  adventure  ^s  to  attach  on  goods 
and  ship,  after  a  loading  of  goods  had  taken  place  on  the 
coast  of  Brazil ;  and  as  that  circumstance  or  event  never  took 
place  in  the  present  instance,  the  policy  of  course  never  at- 
tached at  all. 

A  policy  at  an4  from  G.  on  goods,  beginning  the  adven- 
ture from  the  loading  on  board  the  ship,  will  not  protect 
goods  laden  on  board  before  the  ship's  arrival  at  G^ 

The  foregoing  cases  have  been  considered  as  laying  down  a 
rule  of  strict  construction  not  to  be  favoured ;  hence  if  there 
be  any  thing  to  indicate  that  a  prior  loading  was  contem- 

t  Manhall,  227.  Smitii  t.  Yelton,  D.  416.    Horocyer  v.   Lu»biDgtoD,  15 

P.  21  July,  1806.  East,  46. 

u  Hodgson  V.  Richardson,  1  Bl.  Rep.  y  Langborn  v.  Hardy,  4  Taunt.  628. 

463.  See  Spitta  v.  Woodman,  2  Taunt. 

X  Robertson  v.  French,  4  East,   130.  416.  S.  P. 

See    Spiua  v.  Woodman,  2  Taunt. 
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plated^  it  will  release  the  case  from  that  strict  construction ; 
as  where  the  policy  was  on  goods  at  and  from  G.  to  any  port 
in  the  Baltic*,  beginning  the  adventure  from  the  loading  thereof 
on  board  the  ship,  ind  the  policy  was  deciajned  to  be  in 
continuation  of  a  former  policy ;  which  was  a  policy  from  V. 
to- her  port  of  discharge  m  the  united  kingdom,  or  any  ports 
in  the  Baltic,  with  liberty  to  take  in  and  discharge  goods, 
wheresoever,  to  return  twelve  per  cent,  if  the  voyage  ended 
at  6. :  held  that  the  insured  were  intitled  to  recover,  although 
the  goods  were  not  loaded  on  board  at  G.  but  at  V.,  and  al- 
though the  defendant  was  not  an  underwriter  on  the  former 
policy. 

So  where  a  policy  of'  insurance  was  on  goods  at  and  from 
Pemambuco  to  Maranham,  and  thence  to  Liverpool,  begin- 
ning the  adventure  on  the  goods  from  the  loading  thereof,  on 
board  the  ship,  wheresoever :  it  was  holden*  that  it  would 
cover  goods  previously  loaded  at  Liverpool,  and  which  ar- 
rived at  P.  but  were  not  unloaded  there,  and  afterwards  sus- 
tained a  partial  loss  by  wreck  in  the  voyage  from  P.  to  M; 

If  a  ship  be  insured  for  one  voyage^  and  sails  upon  ano- 
ther, although  she  be  taken  before  she  arrives  at  the  dividing 
point  of  th6  two  voyages,  the  policy  is  discharged.  So  if  a 
ship,  insured  from  a  certain  time%  sail  ^^/V;r^  the' time  on  a 
different  voyage  from  that  insured,  the  assured  cannot  reco- 
ver, though  she  afterwards  get  into  the  course  of  the  voyage 
described  in  the  policy,  and  is  lost  after  the  day  on  which  the 
policy  was  to  have  attached.  It  is  to  be  observed',  however, 
that  if  the  termini  of  the  intended  voyage  are  the  same  with 
that  described  in  the  policy,  a  mere  intention  to  touch  at  a 
particular  port  out  of  the  usual  track  of  the  voyage  insured, 
will  be  considered  only  as  an  intention  to  dwiate^  and  as 
such  will  not  vacate  the  policy. 

Goods  were  insured  on  board  a  vessel  on  a  voyage  from  Li- 
verpool to  PalermoS  Messina,  and  Naples.  She  cleared  out 
for  Naples  only,  and  was  captured  before  the  dividing  point 
It  was  holden,  that  there  was  an  inception  of  the  voyage  in- 
sured ;  that  the  voyage  insured  meant  a  voyage  to  all  or  any 
of  the  places,  with  this  reserve  only,  that  if  the  ship  went  to 
more  than  one  place,  she  must  visit  them  in  the  order  de- 
scribed in  the  policy. 

Goods  were  insured  on  board  a  ship  from  London  to  Nantz*^, 

z  Bell    V.  Hobfton,    16    East,    240.  d  Kewley  v.  Ryan,  2  H.  Bl.  343. 

3  Camp.  272.  S.  C.  e   Marsden  y.  Reid,  3  East,  572. 

a  Gladstone  ▼.Clay,  1  M.&S.  418.  f  Planch  6   and    another  Tl   Fletcher, 
b  Wooldridge  v.  Boydell,  1  Doug.  16.         1  Doug.  250. 
c  Way  V.  ModigUani,  2T.R.  30. 
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with  liberty  to  call  at  Ostend.  and  sbe  was  cleared  only  for 
Oatend,  but  sailed  directly  for  Nantz,  that  beifig  the  known 
course  of  the  trade,  in  order  to  save  certain  duties  both  in 
England  and  France.  It  was  holden,  that  there  was  not  any 
fraud  on  the  underwriter  so  as  to  vacate  the  policy. 

A  ship  insured  from  A.  to  B.  sailed  with  directions  to  the 
captain  to  touch  at  CJ,  an  intermedial^  point.  To  a  certain 
point  the  voyage  was  the  same  ;  from  that  point  there  were 
three  tracks  to  B.,  one  by  the  way  of  C,  the  two  others  by 
lifierent  courses ;  there  were  advantages  and  disadvantages 
attending  each,  and  it  was  usual  for  the  captain  to  elect,  ac« 
cording  to  circumstances:  the  ship  took  the  track  by  C. 
with  intent  to  put  in  there,  but  was  taken  before  she  actually 
came  to  the  point,  where  she  must  have  turned  out  of  the 
track  to  B.  by  the  way  of  C,  for  the  purpose  of  putting  into 
the  harbour  of  C,  It  was  holden  that  the  underwriter  was 
discharged  because  he  was  intitled  to  the  advantage  of  the 
captain's  judgment,  in  electing  which  of  the  three  tracks  it 
was  best  to  pursue,  when  he  came  to  the  first  dividing  point. 

A  liberty  "  to  cruise  six  weeks,"  in  a  policy  of  insurance, 
has  been  holden  to  mean  six  weeks  successively,  from  the 
commencement  of  the  cruised 

A  policy  of  insurance  was  effected  on  a  ship  for  a  certain 
voyage'  with  letters  of  marque^  with  leave  to  chase,  capture, 
and  man  prizes.  It  was  holden,  that  acting  as  a  convey  to  a 
prize,  which  the  ship  insured  had  taken,  and  slackening  sail 
m  the  course  of  the  voyage  insured,  in  order  to  make  the  sail- 
ing of  the  ship  insured  conform  to  that  of  the  prize,  was  not 
within  the  meaning  of  the  terms,  "chasing,  capturing,  and 
manning  prizes.'' 

See  further  on  this  subject.  Parr  v.  Anderson,  6  East,  202. 

Policy  on  a  ship  for  four  months,  at  and  from  a  place  to 
any  port  orports;  it  was  holden*^,'that  an  open  roadsted  (being 
the  usual  place  of  loading  and  unloading,)  was  a  port  within 
the  meaning  of  this  policy. 


5.  The  Perils  against  which  the  Insurer  undertakes  to  indemnify 

the  Assured. 

The  perils  and  risks  against  which  the  insurer  undertakes 
to  indemnify  the  owners,  must  be  inserted  in  the  policy 

g  Middlewood  v.  Blak«8,  7T.  R.  162.  See  Hibbert  v.  Halliday,  2  Taunt. 

h  Syen  V.  Bridge,  Doug.  527.  428. 

1  Lawrence  v.  SydeboUiam,  6  East,  45.    k  Cockey  v.  AUuDson,  2  B.  A  A.  460. 
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Molloy,  in  his  Treatise  De  Jure  Maritimo,  says^  that  there 
is  scarce  any  misfortuoe  which  is  not  provided  against  by 
the  terms  of  the  policy,  which  was  used  in  his  time,  and 
there  is  in  the  modem  printed  form  of  policy  an  enumera- 
tion of  the  same  adventures  and  perils,  that  is,  *'  of  f  be  seas, 
men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons, 
letters  of  mart  and  countermart,  surprisals,  taking  at  sea,  ar^ 
rests." 

In  all  our  policies  are  inserted  the  words,  "  lost  or  not 
lost,  by  which  the  insurer  not  only  takes  upon  himself  the 
risk  of  future  loss,  but  also  the  loss,  if  any,  that  may  al- 
ready have  happened  '• 

6.  Of  ike  Memorandums, 

The  underwriters  of  London,  in  order  to  protect  them* 
selves  against  small  averages  which  might  be  claimed  in  re- 
spect of  perishable  commcdities,  have  inserted  at  the  foot  of 
tne  policy  a  memorandum  to  the  following  effect :  *^  N.  B. 
Com  (9),  fish,  salt  (10),  fruit,  flour,  and  seed,  are  warranted 
free  from  average,  unless  general,  or  the  ship  to  be  stranded ; 
sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are  warranted 
free  from  average  under  five  pounds  per  cent. ;  and  all  other 
goods,  also  the  ship  and  freight,  are  warranted  free  of  average 
under  three  pounds  per  cent,  unless  general,  or  the  ship  to  be 
stranded.'*  The  words  in  Italics  have  been  omitted  for  seve- 
ral years  in  the  forms  of  policies  adopted  by  the  two  insurance  - 
companies,  viz.  London  Assurance  and  Royal  Exchange  As- 
surance. 

By  virtue  of  this  memorandum,  the  insurer  is  not  bound  to 
make  good  any  average  or  partial  loss  upon  the  articles  speci- 
fied in  the  memorandum,  except  a  general  average,  or  unless 
the  ship  be  stranded. 

The  term  general  average  requires  explanation.  What^ 
ever  damage  or  loss  is  incurred  by  any  particular  part  of  the 
ship  or  cargo /ar  the  preservation  of  the  rest,  such  damage  or 

1  Marshall,  237. 
—  ■■■-■■■  '  '^        ■     '  .    ■  ■  ■ 

(9)  The  word  com  comprehends  peas.  Mason  v.  Skutray, 
Marsh.  143.  Park,  179.  and  malt.  Moody  v.  Surridge,  2  Esp. 
N.  P.  C.  633.  Kenyon,  C.  J.  but  not  rice.  Scott  v.  Bourdillon, 
2  Bos.  &  Pul.  N.  R.  213. 

(10)  The  word  salt  does  nor  comprehend  saltpetre.  Journu  v. 
Bourdieu,  Park,  179.  per  Wilson,  J. 
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loss  shall  be  considered  as  general  average ;  that  is,  the  se- 
veral parties  interested  in  the  ship*  freight*,  or  cargo,  shall 
contribute  their  respective  proportions  to  indemnify  the  owner 
of  the  particular  part  for  tne  damage  which  has  been  incurred 
for  Hie  good  of  alL  From  the  preceding  description,  it  ap- 
pears, that  in  order  to  constitute  a  general  average,  the  whole 
adventure  must  have  been  in  jeopardy. 

A  ship  laden  with  coals  and  wheat^,  {which  were  the  sub- 
ject matter  of  insurance)  was  forced »  by  stress  of  weather,  into 
a  harbour  in  Ireland,  and  there  happening  to  be  a  great  scarcity 
of  com  there  at  that  time,  the  people  came  on  board  the  ship 
in  a  tumultuous  manner,  took  the  government  of  her  from 
the  captain  and  crew,  and  weighed  her  anchor,  by  which  she 
drove  on  a  reef  of  rocks,  where  she  was  stranded,  and  they 
would  not  leave  her  till  they  had  compelled  the  captain  to  sell 
all  the  com,  except  about  ten  tons,  at  a  certain  rate  which 
was  about  three  fourths  of  the  invoice  price.  The  ten  tons 
were  damaged  in  consequence  of  the  stranding,  and  it  became 
necessary  that  they  should  be  thrown  overboard*  The  ship 
afterwards  arrived  at  her  place  of  destination. with  the  remain- 
der of  her  cargo,  which  was  about  25l.  worth  of  coals.  It 
was  contended,  that  the  loss  sustained  was  a  general,  and  not 
a  particular  average;  but  the  court  were  of  a  different  opinion* 
Lord  Kenyon,  C.  J.  observing,  that  this  was  not  a  general 
average,  because  the  whole  adventure  was  never  in  jeopardy. 
There  was  not  any  pretence  to  say  that  the  persons  who 
took  the  corn  intended  any  injury  to  the  ship,  or  to  any 
other  part  of  the  cargo,  except  the  corn,  which  they  wanted 
in  order  to  prevent  their  suffering  in  a  time  of  scarcity'; 
therefore  the  plaintiffs  could  never  have  called  on  the  rest 
of  the  owners  to  contribute  their  proportion  as  upon  a  ge- 
neral average. 

Insurance  at  and  from  C.  to  L.  on  goods,  in  a  ship  by 
name,  until  the  same  should  be  there  safely  dischai^^ea  and 
landed,  rice  free  of  particular  average^  and  the  ship  with 
rice  and  other  goods  arrived  within  the  limits  of  the  port  of 
L.,  but  before  she  could  be  brought  to  her  moorings  or  be 
at  all  unloaded,  ran  aground  and  was  wrecked,  and  the 
whole  cai^o  was  greatly  damaged,  and  was  taken  out  of  her 
in  craft,  and  carried  to  the  consignees  at  L.  and  sold,  and 

f^roduc^  upon  the  whole  little  more  than  sufficient  to  pay 
reight  and  salvage,  but  the  rice  did  not  produce  sufficient 

m  Da  Costa  V.  Newnbam,  ST.R.407.    n  Nesbitt  and  anoUier  v.  Lutbingtoiiy 
Williami'v.  London  Anuiance,  1  M.        4  T.  R.  783. 
Acs.  318. 
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to  pay  the  freight:  held*  that  this  was  a  case  of  partkular 
average  only,  and  therefore  as  to  the  rice  the  underwriter 
was  exempted  by  the  warranty. 

Upon  the  other  branch  of  the  exception^.,  viz.  the  words 
**  unless  the  ship  be  stranded,"  it  has  been  holden,  that  the 
underwriter  is  liable  for  an  average  loss  upon  the  articles 
specified  in  the  memorandum,  where  there  is  a  strandiuj?,  al- 
tnough  no  part  of  the  loss .  happen  in  consequence  of  the 
stranding,  provided  such  average  loss  arises  from  one  of 
the  perils  insured  against  (11). 

To  constitute  a*  stranding,  it  is  essential  that  the  vessel 
should  be  stationary ;  the  striking  on  a  rock  where  the  ves- 
sel remains  for  a  minute  and  a  half  only,  is  not  a  stranding, 
though  she  thereby  receives  an  injury  which  eventually 
proves  fatal  ^. 

Where  a  ship  being  under  conduct  of  a  pilot,  in  her 
course  up  the  river  to  Liverpool,  was,  against  the  advice  of 
the  master,  fastened  at  the  pier  of  the  dock-bason,  by  a  rope 
to  the  shore,  and  left  there,  and  she  took  the  ground,  and 
when  the  tide  left  her,  fell  over  on  her  side  and  bilged,  in 
consequence  of  which  when  the  tide  rose  she  filled  with 
water,  and  the  goods  were  wetted  and  damaged :  held'  that 
this  was  a  stranding  to  intitle  the  assured  to  recover  for  an 
average  loss  upon  the  goods. 

The  assured  shall  not  be  prevented  from  recovering 
against  the  underwriter  an  average  loss  upon  a  damage  by 
stranding  occasioned  by  the  neglect  of  a  Liverpool  pilot, 
appointed  under  stat.  37  6. 3.  c.  78.^  while  the  ship  is  under 
his  conduct*. 

Where,  during  the  course  of  a  voyage  upon  an  inland 
navigation,  it  became  necessary,  in  order  to  repair  the  naviga- 
tion, to  draw  off  the  water;  and  the  ship,  in  consequence, 
having  been  placed  ia  the  most  secure  situation  that  could 
be  found,  when  the  water  was  drawn  off,  went  by  accident 

o  Glennie  t.  the  Lomdon  Am.  Comp.  q  Macdougle  v.  The  Roy.  Ex.  Ass.  Co* 

2  Ifiaule  k  Selvyn,  371.  1  Stark.  N.  P.  C.  130. 

p  CantUlon  t.  London  Ass.  cited  by  r  Camitfaeis  t.  Sydebotham,  4M.  ft 

Norton,  3  Buir.  1553.  2  Mag.  385.  S.  77. 

Burnett  ▼.  Kensington,  7  T.  R.  210.  s   lb. 


(11)  ''When  a  ship  is  stranded,  the  underwriters  agree  to  ascribe 
the  loss  to  the  stranding,  as  being  the  most  probable  occasion  of  the 
damage,  though  that  fact  cannot  always  be  ascertained."  Per  Lord 
Kenyon,  C.  J.  4  T.  R.  787. 
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upon  fiome  piles,  which  were  not  previously  known  to  be 
there :  it  was  holden  S  that  this  was  a  stranding  within  the 
usual  memorandum  in  the  policy,  the  accident  having  bap* 
pened  not  in  the  ordinary  course  of  such  voyage. 

Where  there  is  neither  general  average  nor  stranding"^  it 
seems  that  the  underwriter  is  not  liable  at  all,  if  tlie  commo- 
dity speci6cally  remain,  although  the  damage  sustained  may 
amount  to  a  total  loss. 

The  Royal  Exchange  Assurance  Company  is  liable  for  a 
total  loss  upon  a  cargo  of  wheat,  where  the  ship,  from  the 
perils  insured  against,  becomes  incapable  of  pursuing  the 
voyage,  and  another  vessel  cannot  be  procured  to  forward 
the  cargo  ■. 

7.  The  Date. 

m 

Regularly  the  policy  should  be  dated ^  that  is,  to  each 
subscription,  for  each  subscription  makes  a  distinct  con- 
tract; the  day  on  which,  and  tne  month  and  year  in  which 
it  is  made  ought  to  be  added.  The  insertion  of  a  date  may 
tend  to  the  discovery  of  fraud,  and  consequently  ought  not 
to  be  omitted.  It  is  usual,  although  not  essentially  neces- 
sary, to  specify  the  sum  insured :  and  the  mode  of  doing 
this  is,  by  writing  the  sum  in  words,  and  not  in  figures,  in 
order  to  prevent  any  alteration  being  made. 

8.  The  Stamp. 

The  policy  must  be  duly  stamped,  at  the  time  when  it  is 
effected,  for  it  cannot  be  legally  stamped  afterwards^. 

The  amount  of  the  present  stamp  duties  (1828)  on  marine 
insurances,  is  fixed  by  stat  53  6.  S.  c.  184.  Sch.  Part  I.  and 
is  as  follows : 

1.  Policies  upon  ship,  goods,  or  any  other  interest,  (which 
may  be  legally  insurea)  for  any  voyage  from  any  port  or 
place  in  Great  Britain  and  Ireland,  or  Guernsey,  lersey,  Al- 
demey,  or  Sark,  or  the  Isle  of  Man,  lo  any  other  port  or 
place  in  Great  Britain,  &c. 

i  Kayoer  v.  CSodmosd,  5  B.  ft  A.  225  •  C.  623.    See  also  Manning  ▼.  Newn- 

u  Mason  ▼.  Skurtay,  London  Siitingi,  bam,  ibt  024.  n.     And  Andenou  v» 

after  H.  T.  1780,  coram  Lord  Mans-  Wallis,  2  M.  ft  S.  240. 

field,  C.  J.  Park,  191,  2.    Cocking  v.  x  Manb,  241. 

Fraier,  Park,  181.  Mardi.  144.  y  Roderie  t.  Hovik,  3  Camp.  N.  P.  C. 

n  Per  Lord  EUenborough,  C.  J.  Wilson  103. 

V.  R.  £.  Ass.  Comp.»  2  Camp.  N.  P. 
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£.    «.    d. 


Where  the  premium  or  consideration  shall  not 
exceed  the  rate  of  20^.  per  centum  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not  ex- 
ceed 100/.  -  -  -  -  0    13 

And  if  the  whole  sum  insured  shall  exceed  1  OOl. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  -  -  -  .013 

And  where  the  premium  or  consideration  shall 
exceed  the  rate  of  Ws»  per  cent,  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not 
exceed  100/.  -  -  -  -  0    2    6 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  -  -  -  -  0    9    6 

But  if  the  separate  interests  of  two  or  more  dis- 
tinct persons  shall  be  insured  by  one  policy, 

'  then  tne  said  duty  of  1^.  3d.  or  2s.  6d.  shall  be 
chained  thereon,  in  respect  of  each  and  every 
fractional  part  of  100/.  as  well  as  in  respect  of 
every  full  sum  of  100/.  thereby  insured  upon 
any  separate  interest 

II.  Policies  upon  ship,  goods,  or  other  property  on  board 
or  upon  freight,  or  other  interest  (which  may  lawfully  be  in* 
sured)  for  any  other  voyage  than  is  before  specified,  or  for  any 
certain  term  or  period  of  time,  not  exceeding  twelve  calender 
months : 

£.    i.    d. 

Where  the  premium  or  consideration  shall  not 
exceed  the  rate  of  20^.  per  cent  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not 
exceed  100/.  -  -  -  0    2    6 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  -  -  -  -        0    2    0 

And  where  the  premium  or  consideration  shall 
exceed  the  rate  of  90s.  per  cent  on  the  sum  in- 
sured. 

If  the  whole  sum  insured  shall  not  exceed  100/.      0    5    0 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  .....  -        050 
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But  if  the  separate  interests  of  two  or  more  dis- 
tinct persons  sball  be  insured  by  one  policy,^ 
then  the  said  duty  of  2s.  6d.  or  5^.  shall  be' 
chai^ged  thereon,  in  respect  of  each  and  every 
fractional  part  of  100/.  as  well  as  in  respect  of 
every  full  snm  of  100/.  thereby  insured  upon 
any  separate  interest 

III.  Policy  of  insurande»  or  other  instrument  whereby  any 
insurance,  commonly  called  a  mutual  insurance^  shall  be  made, 
without  any  premium  or  pecuniary  consideration,  from  any 
loss  that  might  happen  to  any  vessel  or  merchandize,  on 
board  of  any  vessel,  or  freight,  or  other  interest  relating  to 
any  vessel,  which  may  lawfully  be  insured ; 

Upon  any  voyage  from  any  port  or  place  in  the  £,  s»  d. 
United  Kingdom  of  Great  Britain  and  Ireland, 
the  islands  of  Guernsey,  Jersey,  ALderney,  or 
Sark,  or  the  Isle  of  Man,  to  any  other  port  or 
place  in  the  said  kingdom  or  islands,  or  Isle  of 
Man;  for  every  sum  of  100/*  and  also  for 
each  and  every  fractional  part  of  100/.  0    2    6 

Upon  any  other  voyage,  or  for  any  certain  term 
or  period  of  time,  not  exceeding  twelve  calen- 
dar months ;  for  every  sum  of  100/.  and  also 
for  each  and  every  fractional  part  of  100/.  0    5    0 

A  policy  of  insurance  was  subscribed  by  the  defendant  on 
the  5th  of  February,  1800^,  and  duly  stamped,  purporting  to 
be  a  policy  **  on  goods  and  specie  on  board  of  ship  or  ships 
sailing  between  the  1st  of  October,  17M,  and  the  1st  of 
June,  1800,  being  the  property  which  should  first  sail  to  a 
certaiq  amount,  and  upon  the  vessels  carrying  the  goods.*' 
After  the  1st  of  June,  1800,  but  before  anjr  notice  of  the  de* 
termination  of  the  risk  (12)  had  been  received,  a  memoran- 
dum was  written  on  the  policy,  and  subscribed  by  the  de- 
fendant, whereby  it  was  agreed  to  extend  the  time  of  sail- 
ing to  the  1st  of  August,  1>800.  It  was  holden,  that  al- 
though by  this  memorandum  the  time  of  sailing  was  extended, 

7  Kensincton  v.  iDglis,  in  error,  8  East,  373. 


(12)  By  these  words,  "  detennination  of  th^  risk,"  is  to  be  un- 
derstood either  the  loss  or  safe  arrival  of  the  thine  insured,  or  the 
final  end  and  conclusion  of  the  voyage.  Per  Lcl.  Ellenborougb, 
C.  J.  delivering  judgment  of  court  in  Kensington  v.  Inglis, 
8  East,  291. 
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yet  the  object  of  the '  iaMimnce  contiBiied  the  Mine*  aad  cm*' 
aequently  the  meoiOFaDduin  ftlling  within  the  proviaa  con- 
tained in  the  13th  section  of  the  atat  35  G.  3.  c  63.  (l^)  did 
not  require  a  stamp. 


(13)  The  staU  ^5  Geo.  8.  c.  63.  s.  13.  provides,  '*tfaat  the  act 
shall  not  extend  to  prohibit  the  making  any  alieiation  which  may 
lawfully  be  made  in  the  terms  or  conditions  of  any  policy  of  insu^ 
rance»  duly  stamped,  after  the  same  shall  have  bee^  underwritten^, 
or^to  require  any  additional  stamp  duty  by  reason  of  such  alteration, 
80  that  such  alteration  he  made  before  notice  of  the  determination  of 
the  rish  originally  tiuurect,  j^c.  and  $o  that  the  thing  insured  shall 
temaxn  the  property  of  the  same  persons;  and  so  that  such  alteration 
shall  not  ^prolong  me  term  insured  beyond  the  period  allowed  by  this 
act;  and  so  that  no  additional  or  further  sum  shall  he  insured  hy 
means  of  sujeh  alteration.^*    The  WDrds  **  the  thing  insured  shall 
remfiun  the  property,  &c.  apply  to  one  identical  and  continued  sub- 
ject matter  all  along  remaining  the-  property  of  the  same  propnetor, 
and  will  not  comprehend  a  case  where  the  thing  last  insurea'is  not 
only  in  fact,  but  in  name  and  kind,  as  a  specific  object  of-  insaiSBice, 
essentially  different  from  the  thing  fint  insoced,  and  which  begins 
also  to  have  an  existence  at  a  much  later  period  than  the  other,  and 
when  the  thin^  first  insured  scarcely,  or  in  a  small  deeree  only, 
remains  or  continues  to  exist  at  all.     Hence,  where  the  on?inal  po- 
licy, was  "  on  shin  and  otM^f  *  at  and  from  London  to  the  South 
Seas,  during  the  snip's  stay  and  ikhing  there,  aad  at  and  thence  to 
Great  Britain,  te. ;  and  after  the  ship  had  sailed  on  the  voyage  in- 
sured, by  consent  of  the  underwriters,  the  policy  was  altered,  and 
declared  to  be  on  the  ship  and  aoods^  instead  of  ship  and  mafit.     It 
was  holden,  that*  as  the  outfit  for  such  a  voyage  as  was  descnbed  tn 
the  policy  differed  materially  fipom  what  was  comprehended  mider 
the  term  goods^  the  policy  in  its  altered  state  reqmred  an  additidntl 
stamp  within  the  meaning  of  the  preceding  section.  '  Hill  v.  Pat* 
ten,  S'East,  373.  cited  in  Bathe  v.  Tv^er,  15  East,  415.    U  nas 
holden  afterwards,  that  the  assured  could  not  recover  upon  the  policji 
in  its  original  state,  as  an  assurance  on  **  ship  and  outfit,**  by  reason 
of  the  alteration  apparent  on  the  face  of  the  instrument,  such  altera- 
tion having  been  made  by  the  parties  interested.    French  v.  Patten, 
9  East,  351.     But  where  a  broker  instructed  to  effect  a  policy  on 
goods,  effected  it  on  ship :  the  mistake  was  afterwards  rectified  by 
the  underwriter  subscribing  a  memorandum  in  the  margin:  held 
that  no  new  stamp  was  necessary.    Sawtell  v.  Loudon,  5  Taunt. 
359.     So  where  a  mistake  was  made  by  an  agent  in  declaring  the 
interest  in  the  margin  of  the  policy  to  be  on  a  ship  by  a  wrong 
name,  it  was  holden  that  it  might  be  rectified  by  inserting  the  true 
name,  without  a  fresh  stamp.     Robinson  v.  Touray,  I  M.  &  S.  217. 
A  policy  "Was  effect^  at  four  guineas  per  cent,  on  hemp  marked 
R.  and  valued,  with  certain'  returns  of  premium,  upon  arrival  at 
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SMe  of  GbiiiirtK«il6fL«^The  same  rate  <tf  coosfnictkm, 
vvrtvkb  applies  to  all  other  instramefits,  applieg^equally  to  a 
policy  01  asBurance  %  vit.  that  it  is  to  be  cOtistrcrtd  according  tso 
Its  sense  and  meaning,  as  collected  in  the  first  plaice  from  the 
terms  used  in  it^  which  terms  are  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they  have  generally, 
in  respect  to  the  subject  matter,  a^  by  the  known  usage  of 
trade  or  the  like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words,  or  unless  the  context  evi-* 
dendy  points  out  that  they  must,  in  the  particular  instance, 
and  in  order  to  effect  the  immediate  intention  of  the  parties 
to  that  contract,  be  understood  in  some  other  special  and 
peculiar  sense.  The  only  difference  between  policies  of  as- 
surance and  other  instruments  in  this  respect,  is,  that  the 
greater  part  of  the  printed  language  of  them,  being  invariable 
and  uniform,  has  acquired,  from  use  and  practice,  a  known 
aind  definite  meaning,  and  that  the  woras  superadded  in 
writing,  subject  indeed  always  to  6e  governed  in  point  of 
construction  by  the  language  and  terms  with  which  they  are 
accompanied,  are  entitled  nevertheless,  if  there  should  be  any 

•  Loid  EUtnlMrougb,  C.  J.  deliyerin;  the  jndfmeiitof  the  court  in  Robertson  v. 

French,  4  £ati,  135. 
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ceitain  ports,  and  warranted  to  sail  before  the  20th  of  August, 
which  was  a  summer  risk  and  premium.  By  a  memorandum  in- 
dorKd,  the  underwriter,  for  four  ruineas  additional  and  the  return 
of'  fife  shilling  less  for  arrival,  absolved  the  assured  from  the 
warranty  of  saiHi^  before  the  20tb  August,  so  making  it  a  whiter 
risk,  and  withdrew  the  mark  of  the  hemp ;  it  was  holden  *  that  theft 
alterations  might  be  made  by  slat.  35  G.  3^  c.  63.  s.  13.,  without  any 
new  stamp.  Policy  on  ^[oods  at  and  from  Stockholm  to  Swinemunde ; 
and  the  ship  being  driven  into  Wisby  on  30th  May,  and  detained 
there  till  the  9th  October,  the  assured,  on  Ist  July  wrote  fo  their 
^;ents  in  London,  **  that  the  captain  had  been  ordered  to  proceed'to 
Kooigsbeig,  as  they  were  not  certain  whether  the  enemy  might  be  At 
Swinemunde  or  not,  and  that  the  passage  to  Konigsbere  was 
nearly  the  same,  but  rather  the  shortest  and  safest^  and  tney  desired 
the  agents  to  arrange  the  matter  with  the  underwriters^"  which  letter 
the  agents  receiving  on  the  12th  Joly,  applied  to  the  uadeiiwritets 
for  their  consent  to  alter  the  polky,  by  addng  the  words  '<  Konigs- 
ben;  or  Memel "  after  "  Swinemimde,"  wMch  consent  was  obtainra; 
andtt^e  shij»  and  mods  were  ^afterwards  lost  in  then*  voya^  to  Ko* 
«ugri)erg ;  it  was  holden  f,  that  this  alteration  did  not  reqilire  a  new 
stamp.  ^ 

•  HiMardT.JackMB,4Tkiint.ie9. 

t  RaaulMmandano«herT.Bel!,5M.ArS.267. 
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reaaoiuiMe  doubt  upon  the  sense  and  meaning  of  the  whole^ 
to  have  a  greater  effect  attributed  to  them  than  to  the  printed 
words,  inasmuch  as  the. written  words  are  the  immediate  lan- 
guage and  terms  selected  by  the  parties  for  the  expression  of 
their  meaning,  and  the  printed  words  are  a  general  formula 
adapted  equally  to  their  case,  and  that  of  all  other  contract- 
ing parties  upon  similar  occasions  and  subiecta.. 


III.   What  persons  may  be  insured'^Who  may  be  Insurers — 

IVhat  may  be  insured. 

What  Persons  may  he  insured. 

In  this  country  all  persons,  whether  British  subjects  or 
aliens,  may.  in  general,  be  insured.  But  an  action  cannot  be 
maintained  on  a  policy  at  the  suit  or  on  the  behalf  (14)  of  an 
alien  enemy  during  war,  although  the  property  insured  be  of 
British  manufacture,  and  exported  from  this  country*  (15^ 

a  Bnndon  y.  Nesbitt,  6  T.  R.  23.  Briatow  v.  To  wen,  6  T.  R.  35.  See  also  Flindt 

Y.  Waten,  15  £aftt,  260.  and  post. 


(14)  But  where  a  ship  beloDging  to  an  alien  enemy  is  protected 
by  the  king*B  licence*  an  insurance  may  be  efiected  on  such  ship  by 
a  British  subject,  as  trustee  on  the  behalf  of  the  ship-owner*  and 
an  action  on  the  policy  may  be  mainjtained  at  the  suit  of  ike  trustee^ 
even  in  time  of  war,  because  the  public  policy  of  the  country  is  not 
contravened  by  sustaining  and  giving  effect  to  such  trust ;  and  al- 
though the  king's  licence  cannot,  in  point  of  law,  have  the  effect  of 
removing  the  personal  disability  of  the  ship-owner,  (being  an  alien 
enemy)  in  respect  of  suit,  .so  as  to  enable  him  to  su^  in  his  own 
name,  yet  it  purges  the  trust  in  respect  to  him  of  all  the  injurious 
qualities  in  regard  to  the  public  interest.  Kensington  v.  Inglis» 
8  East,  273.  recognised  in  Flindt  v.  Waters,  15  East,  266. 

(15)  An  English  subject  who  lives  and  carries  on  trade  under 
the  protection  and  for  the  benefit  of  an  hostile  state,  and  who  is  so 
far  a  merchant  settled  in  the  state  that  his  goods  would  be  liable 
to  confiscation  in  a  court  of  prize,  is  not  to  be  considered  as  entitled 
to  sue  as  an  English  subject  in  an  English  court  of  justice*  Re- 
siding under  the  allegiance  and  protection  of  an  hostile  state,  he 
may  be  considered,  to  all  civil  purposes,  as  much  an  ali^&n  enemy 
as  if  he  were  bom  there.  But  if  he  reside  in  a  neutral  country, 
he  is  entitled  to  all  the  privileges  of  a  neutral  country.  See 
M*Connel  v.  Hector,  3  Bos.  and  PuL  113.  and  Willison  v.  Patteson» 
7  Taunt.  449. 


M^n^iiiiHiVM  v^i  .'  ^< 
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.  A  neutral,  *  hovrerer,  although  domiciled  and  carry  log  on 
trade  io  an  enemy*s  country »  in  partnership  with  an  alien 
enemy,  may  insure  bis  interest  in  the  joint  property,  and  on 
coming  into  this  country  may  sue  for  the  recovery  of  a  loss 
arising  from  one  of  the  perils  insured  against^. 


JFko maybe  Insurers.  .    . 

At  the  common  law,  any  person  in  his  individual  and  se- 
parate capacity,  or  any  number  of  persons  forming  a  society 
or  partnership,  might  have  been  insurers  ;  but  it  having  been 
found  by  experience  that  particular  underwriters,  after  hav- 
ing received  large  premiums  for  the  insurance  of  ships,  &c.  at 
sea,  became  bankrupts,  or  otherwise  failed  in  answering  or 
complying  with  the  terms  of  their  policies  of  assurance,  to. the 
ruin  of  many  merchants,  and  to  the  discouragement  of  ad- 
venturers at  sea,  and  to  the  great  diminution  of  the  trade  and 
public  revenues  of  the  kingdom,  it  was  deemed  advisable  to 
establish  two  distinct  corporations,  with  competent  funds  for 
assurance  of  ships;  goods,  or  merchandizes  at  sea,  or  going  to 
sea,  on  the  supposition  that  merchants  would  think  it  much 
safer  to  depend  on  the  assurances  of  either  of  these  corpora- 
tions, than  on  thoise  of  private  or  particular  persons ;  at  the 
same  tfme  leaving  to  the  merchants  their  option  to  assure 
'  with  private  underwriters,  if  they  ishould  prefer  it  To  carry 
this  design  into  effect,  the  stat-6G.  1.  c.  18:  (A.  D.  1719,) 
authoriz^  the  king  to  grant  cliarters  to  two  distinct  compa- 
nies for  assurance  of  ships,  goods,  and  merchandizes  at  sea^ 
.or  going  to  sea,  and  for  lending  money  on  bottomry.  ' 

In  pursuance  of  the  powers  given  by  tHis  statute,  the  Royal 
Exchange  Assurance  and  the  London  Assurance  Companies 
were  established  by  charters,  bearing  date  the  9M  day  of 
June,  1720* 

By  the  12th  section  of  the  before- mentioned  statute,  in 
order  to  prevent  any  competition  between  these  two  corpora* 
tions,  and  any  other  public  body,  it  is  enacted,  that  **  all  cor- 
porations, societies,  and  partnerships  (other  than  the  said  two 
corporations)  shall  be  restrained  from  underwriting ;  and  if 
any  corporation,  or  any  persons  acting  in  a  society  or  part- 
nership, (other  than  the  two  corporations)  shall  presume  to 
underwrite  any  policy  upon  ships,  goods,  or  merchandize,  at 
sea,  or  going  to  sea,  every  such  policy  shall  be  ipso  facto  void 

b  Rotcbv.  Edie,6T.  R.413. 


930  INSURANCE. 

•  » 

116),  and  the  sums  underwritten  shall  beforfefted;  and  bonds 
or  other  securities,  for  money  lent  by  way  of  bottomry  by 
any  corporation  or  society,  other  than  the  two  corjk>rations, 
shall  be  ipso  facto  void*  and  such  a^reemenls  adjudged  to 
be  usurious,  and  the  offenders  shall  suffer  as  in  cases  of 
usury/* 

It  is  to  be  observed,  that  the  object  of  the  preceding  sec- 
tion is  merely  to  avoid  marme  insurances  entered  into  by 
corporations  or  societies,  and  partnerships,  other  than  the  two 
INPivikged  corpoirations :  and  in  order  to  prevent  any  miscon* 
ception  on  this  point,  it  is  expressly  declared,  at  the  close  of 
(tb^  section,  that  any  private  persons  may  underwrite,  &c.  as 
iuUy  aad  beneficially  as  before  this  statute^  provided  the^ 
fS  do  jiot  Moderwrite  upon  the  account  or  risk  of  a  corpora- 
ftioo,  or  persons  acting  m  a  society  or  partnership/* 

'  For  the  cases  which  have  been  decided  on  the  fneceding 
wctioi],  vis^  Booth  ▼•  Hodgson,  Mitchell  v*  Cockbiime,  Ao- 
Wt  T.  Mase,  and  Sullivan  v.  Gieaves,  aee  ante,  p.  64, 5. 

.  .  ,  ^     What  may  be  inturei. 

The  subjects  of  marine  insurance  are,  ships,  goods,  mer- 
chandise, freight*,  bottomry,  and  respondentia  interest;  a 
special  interest  in  goods,  as  the  lien  of  a  factor';  money 
expended  by  the  captain  for  the  use  of  an  £a8t  India  ship*; 
the  captain's  cpmmission  and  privileges  in  an  African  trade 
^bip';  (17)  the  profits  expected  to  arise  f rom  n  cai]^o,  as  from 

c  lIoDtgomeiy  ▼.  Eggington,  3  T.  R.    e  Gregory  ▼.  Christie,  Park,  14. 

368.  f  King  v.  GloTcr,  8  Bot.  Jt  PoL  if .  R. 

d  Pwk,  U.  206. 

(16)  It  appears  to  have  been  the  opinion  of  two  eminent  judges,* 

that  where  a  single  name  appears  on  the  ||k>licy,  the  insurer  will  net 

be  allowed,  if  a  loss  happens,  to  defeat  a  bond  fide  kisumncei  hy 

aUegiog  to  an  innoc^int  person,  that  there  was  a  secret  p^neisbip 

.  between  himself  smd  anotner. 

(17)  The  nolicy  of  the  law  censiders  the  itwurance  of  aeaoi^'s 
wages,  or  oi  ao}r  thine  to  be  ret^ived  at  the  end  of  the  vovage  in 
lieu  of  wages,  as  illegaUf  The  law  of  England,  following  the  ma- 
ijne  law,  does  not  allow  the  mariners  anv  wages,  unless  the  ship 
earn  fyeight«    This  law  would  be  coinpletely  evaded,  if  the  manner  s 

•pould  insyre  their  wages ;  but  there  is  not  any  such  rule  as  to  the 

•  £jrre,  C.J.  in  Mitchell  ▼.  Ckickburo,  and  KenyoD,  C  J.  in  Sallivan  v. 
OreaTet  and  Booth  ▼.  Hqdgion. 
t  See  Webtter  v,  De  Tastct,  7  J.  R.  157. 
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a  otigo  of  molattM^,  or  from  a  caigo  employed  in  the  trade 
OKI  the  coast  of  Africa^  With  respect  to  an  insurance  oil 
freight,  it  is  to  be  observed,  1st,  that  freight  ought  to  be  in- 
snr^  eo  nomine  as  freight,  and  that  it  will  not  ht  covered  iiy 
an  inainrasce  on  goods';  and,  Sdly,  unless  an  inchoate  right 
to  the  freight  has  commenced,  the  assured  will  not  be  enti« 
tied  to  recover. 

In  an  action  upon  a  policy  of  insurance  upon  ship  and 
freight^,  it  appeared  that  the  ship  had  been  destroyed  by  a 
tempest,  before  the  goods,  which  were  ready  to  be  shipped, 
were  actually  on  board.  Lee,  C.  J.  was  of  opinion,  that  the 
plaintiff  was  not  entitled  to  recover  for  freight,  as  the  goods 
not  having  been  actually  on  board,  the  pfaintifTs  ri^t  to 
freight  had  not  commenced.  But  where  the  right  to  freight 
has  commenced,  as  if  part*of  the  goods  are  on  board,  and  the 
rest  ready  to  be  shipped,  the  plaintiff  will  be  entitled  to  reco- 
ver on  an  insurance  on  freight'.  So,  where  a  ship  was  char* 
tered  for  a  voyage  from  Liondon  to  Teneriffe,  where  she 
was  to  take  wine  on  board,  and  to  carry  it  to  the  West  Indies, 
and  it  was  covenanted  that  the  owner  was  to  receive  for  the 
freight  for  the  said  voyage  so  much  per  pipe,  and  the  vessel 
set  sail,  but  was  captur^  before  she  arrived  at  Teneriffe*; 
it  was  holden,  that,  as  in  this  case  the  inchoate  right  to 
freight  commenced  from  the  inception  of  the  voyage,  that 
is,  the  instant  the  ship  sailed  from  London,  the  plaintiff  was 
entitled  to  recover  on  a  policy  on  freight  N.  In  this  case 
the  policy  was  a  valued  policy  on  freight  **  at  and  from  Lon- 
don to  Teneriffe.  and  at  and  from  thence  to  the  West  In- 
dies.'^ 

So  where  an  insurance* was  made  by  ship«owners  on  freight 
of  a  certain  ship"  '*  at  and  from  Dominica,"  &c.  to  London, 

g  affaiitT.BwkiaMB,Puic,40a.(lS)  1  MoBlgmaoy  ▼.  Eggiagton,  S  T.R. 
h  Barclay  ^.  Couiint,  2  East,  644.  See        362. 

also  Hodgson  ▼.  Gloyer,  6  East,  316.  m  Thompson  ▼.  Taylor,  6  T.  R.  478. 

I  BaiUie  f .  Moudigliani,  Park,  90.  n  Horncastle  ▼.  Snart,  7  East,  400. 
k  Tonga  T.  Watts,  airrl25U 

captain.    An  insurance,  howerer,  on  money  lent  to  the  captain,  pay- 
;i^ie  out  of  the  freight,  is  illegal.* 

(18)  An  insurance  may  be  effected  on  profits  generally  without 
more  de8cription,t  and  engrafted  upon  a  policy  on  ship  and  goods 
in  the  common  printed  form  for  a  certain  voyage ;  with  a  return  of 
premium  for  short  interest :  the  assured  proving  an  iaterest  in  ihe 
cargo* 

*  Wilson  V.  R.  Ex.  Ass.  Com.  2  Camp,  N.  P.  C.  626. 
t  Eyie  V.  Glover,  16  East,  218.  3  Campb.  276. 
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and  it  appeared  that  the  ship  bad  been  chaiteied  for  a  vojrage 
from  London  to  Dominica^  and  back  to  London,  the  charterem 
agreeing  to  pay  a  certain  part  of  the  freight  which  the  ship 
should  make  outwards,  and  also  to  procure  for  the  ship  at 
Dominica  a  full  cargo  jit  the  current  freight  for  London :  the 
ship  having  arrived  at  Dominica,  and  delivered  her  outward-i 
bound  cargo,  was  captured  while  she  lay  at  Dominica,  before 
any  part  of  the  homeward  cargo,  which  was  ready  to  be 
loaded,  could  be  put  on  board.  An  endeavour  was  made  to 
distinguish  this  case  from  the  preceding  case  of  Thompson  v. 
Taylor,  on  the  ground,  that  there  the  insurance  was  on  a 
valued  policy  upon  freight  on  a  chartered  ship  at  and  from 
London  to  Teneriffe,  and  at  and  from  thence  to  the  West 
Indies ;  and  which,  as  it  was  said,  turned  on  the  entirety  of 
the  voyage  insured,  the  freight  being  covenanted  to  be  paid 
for  the  said  voyage,  according  to  a  stipulated  rate  per  pipe 
for  500  pipes'  of  wine ;  whereas,  this  was  an  open  policy,  and 
the  freight  was  to  be  estimated  according  to  the  quantity  of  , 
goods  on  board,  of  which  there  never  were  any,  and  therefore 
no  inception  of  the  freight,  and  consequently  not  of  the  in- 
surance upon  it :  and  this,  it  was  argued, '^was  the  same  as  if 
the  ship  hlid  sailed  from  Dominica  without  any  goods  on 
board  ;  but  the  objection  was  overruled.  Lord  EUenborough, 
C.  J.  observing,  that  it  was  clear  that  the  underwriter  was 
liable,  upon  the  authority  of  Thompson  v.  Taylor,  the  voyage 
having  commenced  in  which  the  freight  was  to  be  earned 
according  to  the  terms  of  the  charter-party,  which  made  it 
one  entire  contract,  and  which  voyage  was  insured  by  the 
policy  ;  that  in  Thompson  v.  Taylor,  the  loss  happened  be* 
fore  the  ship  arrived  at  Teneriffe,  where  she  was  going  to 
fetch  her  freight,  and  yet  the  underwriter  was  holden  to  be 
liable. 

Freight  may  be  insured  for  part  of  an  entire  voyage* ;  and   - 
if  the  ship  be  on  the  voyage  insured  when  the  loss  happen, 
the  assured  will   be  entitled  to  recover  although  the  ulti^* 
mate  destination  of  the  ship  was  not  disclosed  to  the  under* 
writer. 

A  policy  on  freight,  at  and  from  the  ship's  port  of  load- 
ing at  J.  to  her  port  of  discharge  with  leave  to  call  at  inter- 
mediate ports,  beginning  the  adventure  on  the  goods  from 
the  loading,  as  aforesaid,  tpitfi  leave  to  discharge,  exchange^ 
and  take  on  board,  goods  at  any  port  she  may  call  at,  with- 
out being  deemed  a  deviation,  povers  the  freight  of  goods 
loaded  at  an  intermediate  port,  and  therefore  where  the  ship 

o  Tajrlor  ▼.  WUsod,  15  Eait,  324. 
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havii^  sailed  wftb  a  cargo  loaded  at  J.  was,  during  the  Toy« 
age,  cast  on  shore  at  an  intermediate  port,  and  lost  a  part  of. 
ber  cargo,  and  took  on  board  other  good^  at  that  port  to 
complete  her  cargo,  and  arriyed  at  her  port  of  dischai^e,  and 
earned  freight;  it  was  holden^  that  tne  assured,  who  bad 
abandoned  to  the  underwriter  upon  intelligence  of  the  loss, 
and  had  adjusted  with  him  as  for  a  total  lose,  was  liable  to 
the  underwriter  for  the  freight  of  that  part  of  the  cargo  loaded 
at  the  intermediate  port,  after  deducting  the  expenses  attend* 
ant  upon  procuring  the  said  freight. 


%  » 


IV,  *0/  Losses^ 

!•  By  Perils  of  the  Sea^ 

2.  By  Capture.    * 

3.  By  Arrests^  if c, 

4.  JBy  Barratry. 

5.  By  Fire* 

6.  By  other  Losses. 

1.  By  Perils  of  the  Sea. — Losses  by  perils  of  the  sea  arc 
understood  to  mean  only  such  as  proceed  from  mere  sea  da- 
mage^; that  is,  such  as  arise  from  stress  of  weather,  winds, 
and  waves,  from  lightning  and  tempests,  from  striking  against 
rocks,  from  sands,  &c. 

A  loss  occasioned  by  another  ship  running  down  the  ship 
insured,  through  gross  negligence,  is  a  loss  by  perils  of  the 
sea'. 

If  there  has  not  been  any  intelligence  received  of  a  ship 
within  a  reasonable  time  after  she  has  sailed',  it  will  be  pre* 
Bumed,  that  she  foundered  at  sea,  and  the  assured  may  main- 
tain an  action  against  the  underwriter,  stating  the  loss  to  have 
happened  by  the  vessel  sinking  at  sea^  What  shall  be 
deemed  a  reasonable  time,  must  depend  on  the  distance  and 
length  of  the  voyage,  &c. 

Upon  a  policy  of  insurance  on  goods,  where  the  ship  being 

* 

p  Barclay  v.  Stirling,  5  Maule  &  Sel-    t  Green  v.  Brown,  Str.  1199-    See  also 

wyn,  &  Newby  y.  Read,  Sittings  after  M.  T. 

q  Marsh,  41S.  1763,  coram  Ld.  Mansfield,  C  J. 

t  SmiUi  V.  Scott,  4  Taunt.  12  6.  Park,  106. 
s  Park,  105. 
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by  the  penis  of  the  sea  from  panraung  ber  vuyage, 
was  obliged  to  put  into  port  to  repair ;  and»  in  oidar  to  d^ 
fray  the  expences  of  such  repairs,  tne  master  having  no  other 
meansDf  raising  money,  sold  part  of  the  goods,  and  applied 
the  proceeds  in  payment  of  these  expences.  It  was  hoiden", 
tfiat  Uie  underwriter  was  not  answerable  for  this  loss. 

Evidence  of  the  vessel  having  sailed  on  her  intended  voy- 
age on  such  a  day,  and  not  havmg  been  heard  of  since,  is  the 
l^t  evidence  of  which  the  nature  of  such  a  case  admits,  and, 
consequently,  will  be  sufficient  to  support  the  action.  It  is 
not  necessary  to  call  witnesses  from  the  vessel's  port  of  desti* 
nation ;  it  is  sufficient  to  prove  that  she  was  not  heard  of  in 
this -v country  after  she  sailed'.  But  it  must  be  shewn,  that 
when  the  ship  left  the  port  of  outfit,  she  was  bound  on  the 
voyage  insureds  For  this  purpose  the  convoy  bond*  men- 
tioning the  port  of  destination  in  the  common  form,  or  a  li- 
cence*, is  pfimk  facie  evidence. 

Under  a  count  for  a  loss  by  perils  of  the  sea^  evidence  that 
the  ship  was  destroyed  by  a  species  of  worms,  which  infest 
the  rivers  of  Africa,  was  holden  not  to  support  the  declara- 
tion. If  a  ship  hove  down  on  a  beach  within  the  tideway  to 
repair,  be  thereby  billed  and  damaged,  it  is  not  a  loss  occa- 
sioned by  the  perils  of  the  seas^ 

A  transport  in  the  service  of  government,  was  insured  for 
twelve  months,  during  which  she  was  ordered  into  a  dry  har- 
bour, the  bed  of  which  was  uneven,  and  on  the  tide  having 
left  her,  she  received  damage  by  taking  the  ground ;  it  was 
holden',  that  this  was  a  loss  by  a  peril  of  the  sea. 

A  policy  was  effected  on  living  animals,  warranted  free 
from  mortality  and  jettison.  In  the  course  of  the  voyage 
some  of  the  animals,  in  consequence ^f  the  agitation  of  the 
ship  in  a  storm,  were  killed ;  and  others,  from  the  same  cause, 
received  such  injury  that  thev  died  before  the  termination  of 
the  voyage  insured.  It  was  boIden%  that  this  was  a  loss  fay 
a  peril  of  the  aea,  for  which  the  underwriters  were  liable. 

An  averment  of  loss  by  perils  of  the  seas,  is  not  supported 
by  proof  that  the  vessel  was  aunk  in  consequence  of  being 
fired  upon  by  another  vessel  under  a  mistake\ 

a  Powdl  and  another  t.  Gudsaon,  S    b  Robl  ▼.  Pair,  L«mdon  Sittiafi  after 

M.  ft  Sw  431.  H.  T.  1796.  Farley  105. 

z  Twemlow  y.  Oswja,  2  Camp.  N.P.    c  TUoiiipsoiiy.Whitiiiore,3Tauat  227. 


C.86. 
y  Cohea  v.  Hinckley,  2  Camp.  N.  P. 

C.61. 
z  lb.  8.  C. 
a  ManbaU  ▼.  Parker,  3  Camp.  N.  P. 

C.70. 


d  Flelcber  v.  Ing^lis,  2  B.  ft  A.  315. 
e  Lawrence  v.  Abeidein,,  5  B.  ft  A.  107. 
f  CuUen  ▼.  BuUer,  1  Stark.  N.  P.  C. 
138.  Ld.  EUenbocDugfa,  C.  J. 


IKSURANGB.  041 

It  18  the  pnmtioe  of  the  jury  to  delaniiine^  whether  the 
cause  of  tiie  loss  be  a  peril  of  the  teai>r  not^. 

In  cases  of  insurances  upon  goods,  where,  by  the  terms  of 
the  policy,  the  underwriter  is  to  continue  liable  until  the 
goods  are  safely  landed,  if  one  of  the  public  lighters,  en- 
tered at  Waterman's  Hall,  be  employed  for  the  purpose  of 
landing  the  goods,  and  the  goods  sustain  a  damage  on  board 
sncfh  lighter,  without  any  negligence  on  the  part  of  the 
lighterman,  the  underwriter  will  ^  re^xmsible  for  the  loss* : 
but  if  the  owner  of  the  goods  chooses  to  employ  his  own 
private  lighter  to  land  them*;  or  if  after  the  goods  are  put  on 
ooard  a  public  lighter,  the  owner  takes  them  into  his  own 
.custody  and  possession,  and  discharges  the  lighterman^,  the 
underwriter  in  such  cases  will  not  be  liable. 

Capiure  is  the  taking  the  ship  or  goods  by  an  enemy  of 
the  country  to  which  the  ship  and  goods  belong,  when  in  a 
state  of  public  war. 

To  constitute  a  loss  by  capture  within  the  meaaiog  of 
the  policyS  it  is  not  neceasaiy,  that  the  ship  should  be 
condemned,  or  carried  into  any  port  or  fleet  of  tne  enemy. 

In  every  case  of  capture'',  the  insurer  is  answerable  to  the 
extent  of  the  sum  insured  for  the  loss  actuafly  sustained. 
This  may  be  either  tolal^  as  where  the  thing  insured  is  not 
recovered  again ;  or  partial,  as  where  the  ship  is  recaptured 
or  restored  before  abandonment ;  in  which  case  the  insurer  is 
bound  to  pay  the  salvage,  and  any  other  necessary  expence, 
which  may  have  been  incurred  by  the  party  for  the  recovery 
of  his  property. 

■ 

In  assumpsit  upon  a  policy  of  insurance",  interest  orno 
intereit,  against  enemies,  pirates,  takings  at  sea,  &c.  it  ap- 
peared, that  the  ship  was  taken  by  a  Swedish  pirate,  and 
remained  in  his  possession  for  nine  days,  and  then  was  re- 
taken by  an  English  man  of  war,  and,  after  the  suit  com- 
menced, brought  into  Harwich :  it  was  holden,  that  the 
plaintive. was  entitled  to  recover;  for  though  the  ship  was 
retaken,  yet  the  plaintiff  had  receLved  a  damage  by  the  in- 

S  Per  KcnyoD,  C.  J.  in  BuUer  ▼.  Fitfaer,  i  Sparrow  ▼■  Carrutbera,  Sir.  1236. 

Abbott,  336.  k  StroDsr  v.  NataUy,  1  Boi.  and  Pul.  N. 

b  Rucker  ▼.  London  Atsnrance  Comp.  R.  16. 

London  Sittingi,  June,    1784,  per  1  Per  Ld.  Mansfield,  C  J.  in  Glass  ▼. 

Bnller,  J.  Hany  ▼.  Roya]  Ezch  Aas.  Withers,  2  Burr.  694, 

a  Bos.  9c Pul.  430.  m  Marsh.  422. 

n  Depaiba  v.  Ludlow,  Comjn^s  R.  360. 
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terniption  of  bi& voyage;  and  the  question  was  not,  whether 
the  plaintifl*  had  his  ship,  and  did  not  lose  his  property,  but 
what  damage  be  had  sustained. 

In  a  case  where  a  privateer  had  been  insured®,  interest  or 
no  interest,  free  from  average,  and  without  benefit  of  salvage, 
for  a  cruise  of  three  months,  and  during  that  time  she  was 
captured,  whereby  she  was  prevented  from  finishing  her 
cruise ;  it  was  holden,  that  the  assured  was  entitled  to  re- 
cover for  a  total  loss,  although  it  did  not  appear,  that  the 
ship  was  ever  carried  infra  prcesidia  hostium  ,and  although 
the  ship  was  retaken  before  the  expiration  of  the  three 
months. 

See  further  on  this  subject,  Whitehead  v.  Bance,  Park,  77* 
and  Dean  v.  Dicker,  Str*  1^0. 

A  ship  warranted  neutral  was  captured  as  an  enemy's 
ship,  and  the  owners,  after  an  interlocutory  decree  against 
them,  agreed  to  a  compromise  >*;  this  being  done  bona  fide, 
it  was  holden,  that  the  insurer  was  liable  for  the  sum  paid 
by  the  insured  under  such  compromise. 

Formerly,  it  was  a  common  practice,  when  vessels  were 
captured  by  the  king's  enemies,  or  by  other  persons  com- 
mitting acts  of  hostility,  for  persons  to  agree  with  the  cap- 
tors for  ransom  pf  the  vessels,  and  for  securing  the  stipulated 
ransom,  not  only  to  give  hostages,  but  also  to  bind  them- 
selves, or  the  owners,  for  the  payment  thereof  (19).    The 

o  Pond  r.  King:,  1  ^ils- 1^1.  p  Berens  v.  Rucker,  1  Bl.  R.  313. 


(19)  When  this  agreement  was  reduced  into  writing,  the  in- 
strument containing  the  terms  of  it  was  denominated  a  ransom  bill. 
See  the  form,  Doug  641.  This  instrument  usually  provided  for 
the  safety  of  the  captured  vessel  during  the  remainder  of  her 
voyage,  and  actions  of  assumpsit  were  brought  upon  these  bills. 
See  the  form  of  declaration,  3  Burr.  1734.  but  in  Anthon  v. 
Fisher,  Doug.  648.  it  was  decided,  that  an  alien  enemy  cannot, 
by  the  municipal  law  of  this  country,  sue  for  the  recovery  of  a 
right  claimed  to  be  acquired  by  him  m  actual  war.  Since  the  stat. 
22  G.  3.  c.  25.  and  43  G.  3.  c.  160.  s.  34,  35.  the  law  relating  to 
ransom  bills  is  become  a  mere  matter  of  curiosity.  The  reader 
who  is  desirous  of  pursuing  the  subject,  is  referred  to  the  following 
cases:  Richard  v.  Bettenham,  B.  R.  M.  6  G.  3*  3  Burr.  1734. 
1  Bl.  R.  563.  Comu  v.  Blaekbume,  B.  R.  £.  21  G.  3.  Doug. 
640.  Anthon  v.  Fisher,  B.  R.  M.  23  G.  3.  Exch.  Chamber, 
M.  25  G.  3.  Doug.  648.  n.  (I).  Yates  v.  Hall,  B.  R.  M. 
26  G.  3.  i  T.  R.  73. 
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Uw  of  nations  gave  a  sanction  to  this  practice;  .but  it  hav- 
ing been  found,  by  experience,  liable  to  great  abuse,  and 
there  being  reason  to  apprehend,  that  upon  the  whole  it 
operated  more  to  the  disadvantage  than  the'  benefit  of  his 
majesty^s  subjects,  it  was  enacted,  by  stat.  22  6  3.  c.  25.  s.  1. 
'*7'hat  it  should  not  be  lawful  for  any  of  his  majesty's 
subjects  to  ransom^  or  enter  into  any  agreement  for  ran- 
soming,  any  vessel  belonging  to  any  of  his  majesty's  sub- 
jects, or  any  goods  on  ^Dard  the  same,  which  should  be 
captured  by  the  subjects  of  any  state  at  war  with  his  ma- 
jesty, or  by  any  persons  committing  hostilities  against  his 
majesty's  subjects."  By  s.  2.  "Agreements  entered  into, 
and  bills,  notes,  and  other  securities  given  by  any  persons 
for  ransom  of  such  ship  or  vessel.  Or  of  any  goods  on  board 
the  same  are  declared  void."  And  bys.  3.  a  penalty  of 
500/.  is  given  to  the  informer  for  every  offence  against  this 
act.  This  statute  having  expired  with  the  termination  of 
hostilities  in  1783,  the  same  provisions  have  been  repeated 
verbatim  in  subsequent  prize  acts.  See  st.  33  Q.  3.  c.  G6. 
8. 37,  38.  and  st  43  6.  3.  c.  1(K).  s.  34,  35. 

Although  by  the  terms  of  the  policy,  the  underwriters 
undertake  to  indemnify  the  assured  against*^//  captures  and 
detentions  of  princes,  without  any  exception  in  respect  of 
the  acts  of  the  government  of  their  own  nation,  yet  has  the 
law  engrafted  ad  exception  thereon  of  captures  made  by  the 
authority  of  the  government  of  the  country  to  which  the 
underwriters  belong.  Hence^,  it  has  been  solemnly  deter- 
termined,  that  even  after  the  cessation  of  hostilities  between 
England  and  France,  a  Frenchman  was  not  entitled  to  reco- 
ver in  the  English  courts  upon  a  policy  of  insurance  ef- 
fected in  England  before  the  commencement  of  hostilities : 
for  a  policy,  containing  an  insurance  against  British  capture, 
eo  nomine^  would  be  illegal  and  void  upon  the  face  of  it,  as 
being  directly  and  obviously  fepugnant  to  the  interest  of 
the  state,  having  an  immediate  tendency  to  render  ineffec- 
tual, to  the  extent  of  the  indemnity  created  thereby,  all 
offensive  operations  by  sea  adopted  on  the  part  of  his  ma- 
jesty and  his  subjects,  for  the  purpose  of  weakening  the 
strength  and  diminishing,  the  resources  of  the  enemy.  And 
if  an  insurance  by  a  British  subject,  made  in  terms  against 
British  capture,  would  be  void,  an  insurance  indirectly  pro- 
ducing the  same  effect,  by  the  application  afterwards  of  the 

q  Fiutado  t.  Rodgen,  3  Boe.  and  Pul.  191.  KeUner  v.  Le  Mesurier,  4  East,  397. 

Gamba  v.  Le  Mesurier,  4  East,  407. 
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general  tmrn  of  the  iaBuraoce  to  the- particular  event  fu  t.) 
of  British  capture^  which  takes  place  afterwards,  must 
upon  principle  be  equally  illegal;  and  no  peril,  the  subject 
or  insurance,  can  be  recoverea  under  the  generality  of  the 
terms  '*  capture,"  f '  detention  of  princes/'  or  the  like»  which 
cannot,  consistently  with  law,  be  specifically  insured  against 
indirect  and  express  terms. 

It  is  to  be  observed,  that  although  in  cases  of  capture  the 
underwriter  is  responsible  to  the  assured,  yet,  if  htjore  ade^ 
mand  the  ship  be  recovered,  he  is  liable  for  the  amount  only 
of  the  lo^  sustained  at  the  time  of  the  demand ;  or  if  the 
ship  be  restored  after  payment  by  the  underwriter,  he  shall 
stand  in  the  place  of  the  assured. 

By  Stat.  43  G.  S.  c  160.  s.  89.  (the  last  prize  act)  it  was 
enacted,  **  That  if  any  ship,  vessel,  or  boat,  taken  as.  prize, 
or  aay  goods  therein,  shall  appear  and  be  proved  in  a  com- 
petent court  of  admiralty  to  have  belonged  to  any  of  his  ma« 
jesty's  subjects  which  were  before  taken  by  any  of  his  ma- 
jesty*s  enemies,  and  at  anytime  afterwards  reUken  by  any 
of  bis  majesty's  ships  of  war,  privateer,  or  other  vesseF  oi"  boat 
under  his  majesty  s  protection,  such  ship,  &c.  shall  be  ad« 
judged  to  be  restored  by  decree  of  the  said  court  of  admf- 
ralty  to  the  former  owners,  on  their  paying  for,  and  in  lieu 
of  salvage,  1.  If  retaken  by  any. of  his  majesty's  ships,  or 
hired  armed  ships,  one  eighth  part  of  the  true  value  of  the 
ship  &c.  2.  If  retaken  by  any  privateer,  or  other  ship,  &c. 
one  sixth  part  of  th^  true  value,  &c.;  and,  3.  If  retaken  by  the 
joint  operation  of  one  or  more  of  his  majesty's  ships,  and  one 
or  more  private^  ships,  such  salvage  as  the  iudge  of  the  High 
Court  of  Admimlty,  or  other  court  having  cognizance 
thereof,  shall,  under  circumstances  of  the  case,  deem  fit; 
unless  the  vessel  retaken  appears  to  have  been,  after  the  tak- 
ing hy  his  majesty's  enemies,  by  them  set  forth  as  a  vessel  of 
war,  in  which  case  it  shall  not  be  restored  to  the  former 
owners,  but  shall  (whether  retaken  by  bis  majesty's  ships  or 
by  a  privateer)  be  adjudged  lawful  prize  for  the  benefit  of 
the  captors* 

And  BO  by  s.  40.  it  is  enacted,  ^*  that  vessels  or  goods  taken 
or  retaken^  and  restored  by  the  commander,  &^  o£  the 
privateer,  &c.  through  consent,  or  clandestinely,  or  by 
collution  or  connivance  of  such  commander,  &c.  toithout 
being  brought  to  abjudication,  shall  upon  proof  thereof  in  a 
court  of  admiralty,  be  adjudged  good  prize,  one  moiety 
thereof  to  the  king,  and  the  other  to  the  discoverer ;  pro- 


INSURANCE.  945 

Tided ',  Uiat  if  a  ship  be  reUken  before  the  has  keen  carried 
into  ap  eoemy's  pait,  it  shall  be  kwful  for  her,  if  the  re- 
captor's  consent  thereto,  to  prosecute  her  voyage,  and  it 
shall  not  be  necessary  for  the  recaptors  to  proceeds  to  ad- 
judication till  six  months,  or  till  the  return  of  the  ship  to 
the  port  from  which  she  sailed ;  and  the  master,  owners, 
or  tneir  agents  may,  with  the  consent  of  the  recaptors, 
unliver  and  dispose  of  their  cargoes  before  adjudication; 
and  in  case  the  vessel  shall  not  return  directly  to  the  port 
/  whence  she  sailed,  or  the  recaptors  shall  have  had  no  oppor- 
tunity of  proceeding  regularly  to  adjudication  within  six 
months,  on  account  of  the  absence  of  the  vessel,  the  court 
of  admiralty  shall,  at  the  instance  of  the  recaptors,  decree 
the  restitution  to  the  former  owners,  paying  salvage,  upon 
such  evidence  as  shall  appear  reasonable ;  the  expense  on 
such  proceeding  not  to  exceed  the  sum  of  fourteen 
pounds." 

Under  this  head  it  will  be  proper  to  consider  the  efkck 
and  operation  of  an  embargo  on  the  contract,  of  insurance, 

An  embargo  is  an  arrest  laid  on  ships  or  mercbaodtze  by 
public  authority,  or  a  prohibition  oS  state,  commonly  issued 
to  prevent  foreign  ships  from  putting  to  sea  in  time  of  war^ 
and  sometimes  also  to  exclude  them  froia  entering  oor 
ports. 

Where  a  neutral  insui^'  in  this  country  a  ship  '^  at  and 
fixMn  a  port .  in  a  foreign  countiy  ;*'  and  while  Uie  ship  re- 
mains in- that  port,  an  embargo  is  laid  on  by  th^  foreign  state, 
the  assured  will,  if  the  embargo  continue,  be  entitled  to 
abandon,  and  to  recover  for  a  total  loss ;  for  such  an  embargo 
is  within  the  meaning  of  the  words  "  arrests*  resferaiBts^  and 
detainments  by  kings,  princes^  and  people/'. 

What  would  be  the  effect  of  an  embargo  laid  on  by  the 
goverament  of  this  country  upon  a  ship  insured  here,  has 
not  >  been  solemnly  determineo.  It  seems,  however,,  that 
although  one  British  subjeet  might  insure  another  British 
subject  ae;ainst  the  consequences  of  an  embargo  laid  on  by 
.  the  British  government*,  yet  an  insurance  for  the  benefit  of 
a  foreigner  against  such  an  embargo  would  be  illegals    ' 

3.  Loss  by  ArrestSf  ^e. 

» 

Among  other  perils,  which  the  assurers,  in  the  language 
of  the  policy^   are  contented  to  bear,  and  do  tak^  upoa 

r  S.  41.  Alvttnley*t  opinion  in  Tonteng  v. 

I  Kotch  y.  Edie,  6  T.  R..413.  Hobbtid^  3  Dot.  &  Pol.  308. 

t  See  M anb.  437.    Green  ▼.  Young,  a  Opinion  of  the  Judges  in  Toutcngv. 
Id.IUym.  S40.    Salk.  444.  and  U.       Hubbaid. 
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them  in  the  Toyage^  are  *'  arrests  and  detainments  of  alt 
kings,  princes  (20),  and  people,  of  what  nation,  condition, 
or  quality  soever." 

Th^  word  people  means  the  ruling  or  supreme  power 
of  the  country,  whatever  it  may  be.  This  appears  clearly 
from  another  part  pf  the  policy;  for  where  the  underwriters 
insure  against  the  wrongful  acts  of  individuals,  they  describe 
them  by  the  names  of  pirates,  rogues,  thieves.  The  words 
therefore,  ''kings,  princes,  and  people**  must  apply  to 
nations  in  their  collective  capacity.  Hence,  where  a  parly 
of  rioters  boarded  a  ship*,  and  having  taken  the  command^ 
stranded  her,  and  compelled  the  captain  to  sell  the  cai^go, 
which  consisted  of  wheat,  at  their  own  price,  and  much 
below  its  real  value ;  it  was  holden^  that  the  plaintiff,  who 
had  insured  the  cargo,  could  not  recover  on  a  count  stating 
that  the  vessel  was  arrested^  distrained,  and  detained  by  peo^ 
pie,  to  the  plaintiff  unknown,  by  reason  whereof  the  cargo 
*  was  wholly  lost  to  the  plaintiff. 

Upon  a  common  policy  on  goods,  the  underwriters  are 
discharged,  if  the  goods  are  landed  at  the  port  of  destination 
by  the  officers  of  government  there,  and  are  lodged  in  the 
government  warehouses,  if  this  be  the  usual  mode  in  which 
goods  are  landed  at  that  port,  although  the  goods  insured 
are  afterwards  confiscated  by  the  government,  and  are  never 
in  the  possession  of  the  consignees^. 

Policy  on  goods  at  and  from  London  to  Archangel',  '*  un- 
til the  goods  should  be  there  dischai^ged  and  safely  landed. 
The  declaration  averred  that  the  ship  arrived  at  Archangel ; 
but  that  before  the  goods  were  discharged  or  safely  landed,  ^ 
they  were  seized  and  detained  by  the  persons  exercising  the 
powers  of  government  there.  It  appeared  in  evidence  that  as 
soon  as  the  vessel  arrived  at  Archangel,  her  hatches 
were  sealed  down,  and  a  custom-house  officer  remained  con- 
stantly on  board.  Leave  was  refused  to  unload  the  cargo  for 
several  weeks ;  and  at  last  it  was  unloaded  into  praams  or 

z  Nesbitt  v.  Liuhiogton,  4  T.  I^.  783.    z  Brown  ▼.  Cantain,  3  Caop.  N.  P.  C. 
y  Brown  v.  Cantain,  3  Camp.  N.  P.        161. 
C.  16L 


(20)  By  the  word  **  princes,*'  accordiQ|  to  the  opinion  of  Lord 
Mansfield,  in  Goss  v.  Withers,  2  Burr.  696.  must  be  understood, 
not  enemies  merely,  but  those  in  amity  also.  Hence  it  is  said,  that 
by  the  general  law,  the  assured  may  abandon  in  the  case  of  an  arrest 
or  detamment  by  a  prince,  not  an  enemy. 
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lighters  belonging  to  the  government,  under  the  iuspection 
of  an  officer,  and  lodged  in  a  government  warehouse,  where 
the  consignees  had  no  controul  over  it,  and  were  not  even 
permitted  to  see  it.  The  whole  was  afterwards  condemned, 
on  the  ground  that  the  ship  had  come  from  London,  instead 
of  Teneriffe  as  was  represented  by  the  simulated  papers 
which  she  carried. — It  appeared,  however,  to  be  the  uni- 
form course  of  transacting  business  at  Archangel,  that  when 
a  ship  arrives,  her  hatches  are  sealed  down,  that  a  custom* 
house-officer  remains  on  board  till  she  is  unloaded,  and  that 
the  goods  must  be  carried  in  the  first  instance  to  the  govern- 
ment warehouses,  where  they  remain  till  the  duties  are 
paid.  Under  these  circumstances.  Lord  Ellenborough  was 
of  opinion,  that  there  was  not  any  evidence,  that  the  goods 
were  seize^  and  detained  by  the  Russian  government  before 
they  were  discharged  and  safely  landed— that  the  goods  were 
landed  according  to  the  usual  course  of  trade  at  the  port  of 
Archangel;  and  consequently  that  the  underwriters  on  such 
a  policy  as  the  present  were  not  liable  for  any  subsequent 
loss. 

In  a  declaration  on  a  policy  on  goods  it  was  averred,  that  . 
the  ship  with  the  goods  on  board,  when  at  C.  was  arrested 
by  the  persons  exercising  the  powers  of  government  there, 
and  the  goods  were  by  the  said  persons  seized  and  confis* 
cated.  It  was  proved,  that  on  the  ship's  arrival  at  C.  her 
hatches  were  sealed  down,  and  her  cargo  was  afterwards 
forcibly  unloaded  by  the  officers  of  government,  and  never 
delivered  to  the  consignees.  This  was  holden*  to  be  suffi- 
cient proof  of  the  averment,  without  the  production  of  any 
sentence  of  condemnation. 

4.  Loss  by  Barratry  (2L) 

The  original  meaning  of  the  term  "barratry"  is  to  be 
collected  m>m  the  Italian  language,  and  is,  according  to 
Dufresne's   Glossary^    fverhum   barratria^J  fraus,    dolus, 

a  CarroUien  v.  Gray,  3  Camp.  N.  P.  C.  142. 


(21)  "  It  is  extraordinary  that  this  species  of  loss,  occasioDed  by 
the  misconduct  of  the  master,  selected  and  appointed  as  he  is  by 
the  owners  themselves,  and  liable  to  be  dismissed  by  them  only, 
should  ever  have  been  made  the  subject  of  insurance ;  and  it  is  the 
more  so  as  it  has  an  impolitic  tendency  to  enable  the  master  and 
owners,  by  a  fraudulent  and  secret  contrivance  and  understanding 
between  tnem,  to  throw  the  ill  success  of  an  illegal  adventure,  of 

TOL.  11.  s 
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qui  Jit  in  contraclibus  et  t>entionibus\*^  He  does  not  apply 
it  in  any  marine  sense,  or  with  reference  to  the  particular 
relation  .of  masters  and  owners.  In  that  sense,  however, 
in  which  it  is  particularly  used,  as  applied  to  subjects  of 
British  marine  insurance,  m  the  earliest  reported  case%  which 
we  find  on  the  subject,  it  is  considered  as  oeing  precisely  tan- 
tamount to  fraud,  in  the  particular  relation  which  subsists 
between  master,  mariners,  and  owners,  being  such  by  which 
a  loss  may  happen  on  the  subject  matter  insured.  And  as 
no  limitation  is  put  upon  the  term  *'  fraud,"  in  that  case, 
the  court  must  be  understood  as  holding,  that  fraud  and 
barratry  were  in  effect  words  of  co-extensive  import;  that 
IS,  that  barratry  included  every  species  of  fraud  in  the  rela- 
tion  of  the  master  to  his  owners,  by  which  the  subject 
matter  insured  might  be  endangered. 

In  conformity  with  this  opinion,  Willes,  J,  in  giving  the 
judgment  of  the  court  in  Lockyer  v.  Offley,  1  T.  R.  25 '2. 
defines  barratry  as  including  **  every  species  of  fraud  or 
knavery  of  the  master  of  the  ship,  by  wbic^h  the  freighters 
or  owners  (the  freighters  in  that  case  were  owners  pro  tem-^ 
pore)  are  injured.** 

Barratry  may  be  committed  either  by  a  wilful  deviation', 
in  fraud  of  the  owner,  by  smuggling',  by  running  away  with 
the  ship,  by  sinking  (29)  or  deserting  her,  or  by  defeating 
or  delaying  the  voyage  [93)  with  a  criminal  intent.  If  by 
reason  of  these,  or  other  similar  acts,  the  subject  matter  in- 
sured is  detained,  lost,  or  forfeited,  the  assured  will  be  en-* 
titled  to  recover  against  the  underwriter  for  a  loss  by  bar- 
ratry;  and  such  acts  being  in  violation  of  that  duty  which 

b  Per  Lord  ^fenborougfa,  C.J.  deliver-    c  Knight  v.  Cambridge,  Str.  581. 
ing  the  judgment  of  the  court  in  Earle    d  Vallejo  y.  Wheeler,  Cowp.  143. 
y.  Rowcroft,  8  East,  134.  e  1  T.  R.  252. 

which  the  benefit,  if  successful,  would  have  belonged  sole)j  to 
themselves,  upon  the  underwrit^i^.  So  however  it  is,  that  this 
description  of  loss  has,  from  the  earliest  times,  held  its  place  as  a 
subject  of  indemnity  in  British  policies  of  insurance.**  Per  Lord 
EUenborough,  C.  J.  delivering  the  judgment  of  the  court  in  Earle 
V.  Rowcroft,  8  East,  134. 

(22)  For  the  penal  consequences  attending,  the  wilful  ({estruc- 
tion  of  ships,  see  stat.  I  Ann.  stat.  2.  !c.  9«  s.  4. ;  4  G.  1*  c.  12 ; 
1 1  G,  !•  c.  29.  s.  6,  7.  ^s  to  the  mode  and  place  of  trial  for  this 
offence,  see  stat,  28  H.  8.  c.  15.;  43  G.  3.  c.  79.  Ireland,  and 
c.  lis.  England, 

(23)  **  Even  dropping  anchor  wUh  a  froMduknt .  intent  is  barra* 
try.**    Per  BuUer,  J.  in  Ross  v.  Hunter,  4  !•  R.  38. 
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the  masters  and  marioers  owe  to  the  ship-ownersy  the  cir- 
cumstance of  the  master  or  mariners  conceiving  that  they 
were  acting  for  the  benefit  of  the  owners  will  not  vary  tlie 
case*  Hence  where  the  master^,  under  letters  of  marque, 
which,  for  want  of  a  certificate  were  not  valid,  (and  which 
had  b^n  put  on  board  by  the  owners  with  a  view  to  encou- 
rage seamen  to  enter,  and  without  any  intention  of  their 
being  used  for  the  purpose  of  cruizing),  had  cruized  for  and 
taken  a  prize,  in  consequence  whereof  the  vessel  was  lost ; 
it  was  holden  to  be  an  act  of  barratry,  akhough  the  master 
had  libelled  the  prize  in  a  court  of  admiralty,  for  the  bene- 
,  fit  of  the  owners  as  well  as  himself. 

Neither  is  it  necessary,  in  order  to  constitute  barratry, 
that  the  master  should  derive,  or  even  intend  to  derive,  any 
benefit  from  the  act  done  (94).  Hence,  where  the  master 
sailed  out  of  port*,  without  paying  the  port  duties,  whereby 
the  ship  was  forfeited,  it  was  holden  to  be  barratry.  So 
where  the  master'^,  under  general  instructions  from  his 
owners  to  make  the  best  purchases,  with  dispatch,  went  into 
an  enemy's  port,  and  traded  there,  on  account  of  which 
illegal  traffic,  the  vessel  insured  was  seized  by  a  king's  ship, 
and  afterwards  condemned;  this  illegal  act,  unauthorized 
by  the  ship-owners,  was  holden  to  be  barratry,  although 
It  did  not  appear  that  the  master  would  have  been  bene- 
fitted by  the  act,  or  that  he  intended  thereby  any  thing 
more  than  to  make  the  cheapest  and  speediest  purchases  for 
his  employer  (25). 

f  Mobs  y.  Byrom,  6  T.  R.  379.  h  Earle  ▼.  Rowcroft,  8  East,  126. 

g  Knigfat  y.  Cambridge,  as  cited  in 
8  Bast,  135, 136. 


(24)  But  in  some  cases  the  circumstance  of  ptivate  benefit  ac- 
cruing to  the  master  may  be  evidence  of  fraud  in  him. 

(25)  It  was  contended  in  this  case,  on  the  part  of  the  defendant, 
that  if  the  conduct  of  the  master,  although  criminal  in  respect  of 
the  state,  were,  in  his  opinion,  likely  to  advance  the  owner*8  interest 
and  intended  by  him  to  do  so,  it  would  not  be  barratry;  but  to  this 
the  court  said  tney  could  not  assent,  for  it  was  not  for  him  to  judge 
in  cases  not  entrusted  to  his  discretion ;  or  to  suppose  that  he  was 
not  breaking  the  trust  reposed  in  him,  but  acting  meritoriously, 
when  he  endeavoured  to  advance  the  interest  of  his  owners  by  means 
which  t)ie  law  forbids,  and  which  his  owners  also  must  be  taken  to 
have  forbidden,  not  onlv  from  what  ought  to  be,  and  therefore  must 
be  presumed  to  have  been  their  own  sense  of  public  duty,  but 
also,  from  a  consideration  of  the  risk  and  loss  likely  to  follow  from 
the  use  of  such  means. 
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In  order*  however,  to  constitute  barratry,  it  is  essentialTj' 
necessary,  that  there  should  be  fraud.  Hence,  a  simple  de- 
viation, through  the  ignorance  of  the  master,  xritkout  fraud 
on  his  part,  atthougi)  it  avords  the  policy,  will  not  amount  to 
barratry  (2(i)-  It  is  to  be  observed,  that  barratry,  in  the-sense 
in  which  it  is  used  in  our  policies,  cannot  be  committed  by 
any  persons  except  masters  or  mariners,  nor  against  any 
persons  except  the  owners  of  the  ship*";  but  this  term  com- 
prehends not  only  absolute  owners,  but  owners  pro  kdc  vice 
only,  as  general  freighters.  Hence,  if  A.  be  the  owner  of  a 
ship*,  and  let  it  out  to  B.  as  freighter,  who  insures  it  for 
the  voyage,  and  the  barratrous  act,  whereby  the  vessel  is  lost, 
is  committed  with  the  knowledge  of  A.,  yet  if  it  be  unknown 
to  B.  he  may  recover  against  the  underwriter  for  a  loss  by 
barratry. 

So  where  the  insurance  is  made  by  and  in  favour  of  the 
ship-owner,  and  the  barratrous  act  is  committed  with  the 
privity  of  the  freighter,  the  underwriter  is  not  discharged", 
unless  he  can  shew  that  the  ship-owner  also  was  privy  to  the 
barratry. 

It  appears  from  the  preceding  remarks,  that  where  the 
owner  of  the  ship  consents  to  the  act  done,  such  act  is  not 
barratry".  So  where  the  master  of  the  ship  is  also  owner*, 
he  cannot  commit  barratry,  because  he  cannot  commit  fraud 
against  himself. 

And  the  same  rule  holds  in  equity,  where  the  owner, 
having  mortgaged  the  ship,  acts  as  master p,  for  the  mort- 

i    Phyn  v.  Royal   Exch.    Ass.   Comp.  barratry  for  which  shipowner  can  re- 

7T.  R.  505-  cover  ugainst  the  underwriters. 

k  Nutt  y.  Bourdieu,  1  T.  R.  323.  m  Boutflower  v.  Wilmcr,  Loifdon  Sit- 

1    Vallejo  V.Wheeler,  Co  wp.  143.     But  tinges  after  T.  T  21  G  2    coram  Lee, 

see  Hobhs  v.  Hannam,  3  Camp.  N.  C;  J.  MSS. 

P.  C.  94.  where  it  was  held,  that  if  a  n  Stamma  v.  Brown,  Str.  1173.     Nutt 
chartered  ship  bt;  lost,  by  means  of  v.  Bourdieu,  1  T.  R.  323. 
the   captain  engaging  in  an  illegal  o  Admitted  S.  C.  and  in  Ross  v.  Hun- 
trade,  in  obedience  to  the  orders  of  ter,  4T.  R  33. 
the  charterer,  this  is  not  a  loss  by  p  Lewin  v.  Suasso,  Postleth.  Diet.  vol. 

1.  p.  147.  per  Ld.  Hardwicke,  Cb. 


(26)  "  Barratry  must  be  some  breach  of  trust  in  the  master,  ex 
mal^cio."  Per  Lee,  C.  J.  in  Stamma  v.  Brown,  as  cited  by  Law- 
rence, J.  from  a  MSS.  note  in  7  T.  R.  508.  "  No  case  of  deviation, 
unless  it  be  accompanied  with  fraud  or  crime,  is  within  the  true  de- 
finition  of  barratry."  Per  Ellenborough,  C.  J.  in  Earle  v.  Row- 
croft,  8  East,  139.  But  where  the  deviation  is  such  as  amounts  to^ 
barratry,  the  underwriter  cannot  insist  on  the  deviation  as  a  ground 
of  objection  against  the  right  of  the  assured  to  recover. 


^#1    ■     m    mm 
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gagor  is  considered  iu  equity  as  the  owner  of  the  thing 
mortgaged.  But  proof  of  the  master  having  committed 
barratry  is  prima  facie  sufTicicut  to  entitle  plaintiff  to  reco- 
ver,^ without  shewing  negatively  that  the  master  was  not 
owner  or  general  freighter.  .  If  the  underwriter  insists  on 
this  as  a  defence,  it  is  incumbent  on  iiim  to  shew  that  the 
master  was  also  owner  or  general  freighter. 

It  will  be  proper  also  to  remark,  that  barratry  cannot  be 
committed  against  the  owner  of  the  ship  with  his  consent. 

It  is  not  necessary  that  the  loss,  in  consequence  of  the 
barratiy,  should  happen  in  the  very  act  of  committing  the 
barratry,  it  is  sufficient  if  it  happen  at  any  time  afterwards, 
and  before  the  voyage  insured  is  completed;  but  it  must 
happen  during  the  voyage  insured,  and  within  the  time  li* 
mited  by  the  policy;  for  where  the  master^,  in  the  course  of 
the  voyage,  committed  barratry  by  smuggling,  on  his  own 
account,  by  hovering,  and  running  brandy  on  shore  in  casks 
under  60  gallons^  and  the  ship  afterwards  arrived  at  the  port 
of  destination,  and  was  there  moored  at  anchor  24  hours  in 
safety,  after  which  she  was  seized  by  the  revenue  officers  for 
the  smuggling,  it  was  holden^  that  the  underwriter  was  dis- 
*■  charged. 

The  captain  of  a  ship  insured  %  barratrously  carried  her 
out  of  the  course  of  her  voyage,  procured  her  to  be  con- 
demned in  a  vice  admiralty  c*ouTt,  sold  her,  and  delivered 
her  to  the  purchaser.  In  an  action  on  the  policy,  to  which 
the  statute  of  limitations  was  pleaded,  Lord  (i^llenborough 
was  of  opinion,  that  the  cause  of  action  did  not  accrue,  as 
the  loss  did  not  happen  until  the  master  had  divested  him- 
self of  the  possession  of  the  ship,  by  delivering  her  to  the 
purchaser,  and  therefore,  although  the  barratrous  abandon- 
ment of  the  voyage,  for  the  purpose  of  making  away  with 
the  ship,  and  fraudulent  condemnation  had  taken  place 
more  than  six  years  before  the  commencement  of  the  action, 
yet  as  the  sale  and  delivery  were  within  six  years,  the  plea 
did  not  operate  as  a  bar. 

As  it  is  not  necessary  to  aver  the  fact  whereby  the  loss  is 
occasioned',  in  the  very  words  of  the  policy,  provided  the 
fact  alleged  be  within  the  meaning  of  these  words,  in  a  case 
where,  by  the  policy,  the  insurance  was  against  the  barratry 
of  the  master,  and  the  breach  assigned  in  the  declaration 
was,  that  the  ship  was  lost  by  the  fraud  and  neglect  of  the 

q  Lockyer  V.  Offley,  1  T.  R.251.  s  Ktiig:ht  ▼.  Cambridge,  Lord  Raym* 

t  Hibbert  V.  Martin,  1  Camp.  N.  P.  C.        1349  Sti  581   3  Mod.  230. 
539. 
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master,  the  declaration  was  boldeti  to  be  good :  for  barratry 
imports  frauds  and  he  who  commits  a  fraud  may  properly 
be  said  to  be  guilty  of  a  neglect,  Tiz.  of  bis  duty. 

5.  Loss  by  Fire, 

Fire  is  expressly  mentioned  in  the  policy,,  as  one  of  the 
perils  against  which  the  underwriters  agree  to  indemnify  the 
assured. 

In  an  action  on  a  policy*,  where  the  loss  was  stated  to  be 
by  fire,  it  appeared  that  the  ship  in  question  having  been' 
chased  by  an  enemy  of  superior  force,  the  captain,  in  order 
to  prevent  her  from  falling  into  the  hands  of  the^enemy,  set 
her  on  fire.  It  was  holden»  that  this  loss  was  covered  by 
the  policy: .  Lord  Ellenborough,  C.  J.  observing,  that  if  the 
ship  is  destroyed,  it  is  immaterial  whether  it  is  occasioned 
by  a  common  accident,  or  by  lightning,  or  by  an  act  done  in 
duty  to  the  state.  Nor  could  it  make  any  difference  whether 
the  ship  was  thus  destroyed  by  third  persons,  subjects  of 
the  king,  or  by  the  captain  and  crew,  acting  with  loyalty  and 
good  faith.  Fire  was  still  the  causa  causans^  and  the  loss 
within  the  perils  insured  against 

If  a  fire  arises  on  board  a  ship  from  the  damaged  quality  of 
the  goods  insured,  the  underwriters  are  not  liable;  but  if  the 
loss  is  not  so  occasioned,  the  policy  will  not  be  vitiated  by 
the  non-disclosure  of  the  condition  of  the  goods  to  the  un- 
derwriter ■. 

Upon  a  policy  on  ship  by  which  the  underwriters  insured 
against  fire  and  barratry  of  the  masters  and  mariners,  it  was 
holden'  that  the  iinderwriters  were  liable  for  a  loss  by  fire, 
occasioned  by  the  negligence  of  the  master  and  mariners; 

6.  By  other  Louei, 

These  general  words  were  not  the  immediate  subject  of 
judicial  construction  in  our  courts,  until  the  case  of  CuUen 
V.  Bnder,  5  M.  &  S.  461.  There  the  master  and  crew  of 
a  British  ship,  believing  the  ship  insured  to  be  an  enemy's 
ship  about  to  attack  them,  fired  at  her  and  sunk  her 
with  the  goods  on  board.  This  loss  was  specially  set 
forth  in  the  second  count  of  the  declaration,  and  the  court 
held  that  the  plaintiff  was  entitled  to  recover  upon  it,  in- 

t  GordoD  V.  Rimmingrton,  1  Camp.  N.    u  Boyd  v.  Dubois,  3  Camp.  N.  P.  C- 
P.C.123.  133. 

z  Buck  V.  R.  £zcb.  Ass.  2  B. &  A.  73. 
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asmuch  as  it  fell  within  the  general  and  comprehensive  words 
in  the  policy  subjoined  to  the  particular  causes  of  loss,  tiz. 
*'  All  other  perils,  losses,  and  misfortunes,  which  had  or 
should  come  to  the  damage  Of  the  goods  and  ship  or  any  part 
thereof." 

In  an  action  on  a  policy  of  insurance,  from  Spain  to  Cuba 
and  the  Spanish  Main,  the  declaration  stated  the  insurance 
to  be  on  dollars.  The  interest  was  averred  to  be  in  a  sub- 
ject of  the  king  of  Spain.  It  istated  that  hostilities  had 
commenced  between  ^pain  and  South  America.  The  loss 
Was  stated  as  follows:  namely — that  while  the  ship  was  on 
her  voyage,  an  armed  vessel  proceeded  from  a  ship  acting 
under  the  authority  of  persons  exercising  the  powers  of  go- 
vernment in  South  America,  made  up  to  the  ship  on  board 
of  which  the  dollara  were,  in  order  to  attack  her,  and  that 
the  master,  in  order  to  prevent  the  dollara  from  falling  into 
their  bands,  threw  them  overboard.  It  then  stated,  that  the 
armed  boat  did  attack  the  ship,  and  capture  her.  To  this 
declaration  there  was  a  general  demurrer,  and  the  question 
was  whether  this  was  a  loss  within  the  policy.  It  was 
liolden^^  that  it  was;  the  court  observing*  that  this  was  a 
general  demurrer.  Taking  all  the  circumstances  together. 
It  must  be  considered  tha^t  the  master  acted  *  properly  in 
throwing  the  dollara  overboard.  If  the  defendant  bad  in- 
tended to  dispute  that,  he  should  have  gone  to  trial.  They 
8ai<l  they  considered  that  this  was  a  loss  by  jettison ;  which 
meant  any  throwing  overboard  ex  Just&  caus^  All  the  fo- 
reign writere  agree  that  the  master  may  set  fire  to  a  ship  to 
prevent  its  falling  into  an  enemy *s  bands.  This  case  fell 
within  the  same  principle.  The  dollara  would  have  been 
useful  to  the  enemy  in  the  proseoutton  of  the  war*  It  was 
the  master's  duty  to  prevent  the  enemy  from  seizing  them. 
The  circumstance  of  the  insurer  not  being  a  subject  of  Spain 
could  make  no  difference.  They  said  that  this  might  also  be 
considered  as  a  loss  by  enemies,  and  would  also  fell  within 
the  general  words  "  other  losses." 

Where,  in  an  action  on  a  policy  of  insurance  on  a  ship  in 
the  usual  form,  for  twelve  months,  at  sea  and  in  port,  the  los^ 
averred  was  as  follows;  that  the  ship  having  arrived  at  the 
harbour  of  St  J.,  and  discharged  her  cargo,  it  became  neces- 
sary to  place  her  and  she  was  accordingly  placed  iiVa  graving 
dock,  there  to  be  repaired,  and  near  to  a  certain  wharf  in  the 
graving  dock  ;  and  that  whilst  she  was  there,  by  the  violence 
of  the  wind  and  weather,  she  was  thrown  over  on  her  side, 

y  fiutlcr  V.  Wildmani  3  B.  &  A.  388. 
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whereby  she  struck  the  ground  with  great  violence  and  was 
bilged,  &c*.  It  was  holden,  that  this  was  a  loss  within  the 
general  words  of  the  policy,  "  all  other  perils,  losses,  and 
misfortunes,  &c."  for  which  the  underwriters  were  liable. 
Held  also,  that  the  above  facts,  with  the  additional  circum- 
stance of  there  being  two  or  three  feet  water  in  the  graving 
dock  when  the  accident  happened,  did  not  amount  to  a  loss 
by  perils  of  the  sea. 

An  underwriter  is  liable*  for  losses  occurring  in  the  trans- 
shipment of  goods  from  the  ship  to  the  place  of  landing, 
where  such  transshipment  is  in  the  usual  course  of  the  voy- 
age, although  such  risk  be  not  specially  mentioned  in  the 
policy. 


V*  OJ  Total  Losses  and  Abandonment 

A  TOTAL  loss  is  of  two  kinds ;  one,  where  the  whole 
property  insured  perishes;  the  other  where  the  property 
exists,  but  the  voyage  is  lost*,  or  the  expence  of  pursuing 
it  exceeds  the  benefit  arising  from  it  In  the  latter  case, 
the  assured  may  elect  {^"7)  to  abandon  to  the  underwriter 
all  right  to  such  part  of  the  property  as  may  be  saved,  and 
having  given  due  notice  of  his  intention  to  do  so,  the  assured 
will  then  be  entitled  to  demand  a  compensation  as  for  a  to* 
tal  loss ;  but  if  the  assured  does  not  m  fact  abandon  (98)^ 

1  FhiUiiw  and  anoUiar  v.  Bvber,  5  B.  ship  be  lost    Lawrence,  J.  6  T.  R. 

&A.  161.  425.    But  see  Parsons  ▼.  Scott,  9 

a  Stewart  ▼.  Bell,  5  B.  &  A.  238.  Insur-  Taunt.  363.  and  Anderson  ▼.  WaUU, 

ance  from  London  to  Jamaica.  3  Camp.  440. 2  Maule  k  Selwyn,  240. 

b  If  the  voyage  be  defeated,  it  is  the  andpott.p.961.  Seealso  Hunt  T.Roy. 

same  thing  for  this  purpose  as  if  the  Ezch.  Ass.  5  Haule  and  Selwyn,  47. 


(27)  The  assured  is  not  in  any  case  bound  to  abandon.  See 
15  East,  15. 

(28)  An  insurance  was  effected  on  some  hogsheads  of  sugar  on  a 
voyaee  from  Ostend  to  Havre.  The  vessel  saUed  from  Ostend,  but 
was  forced  on  shore,  and  the  cargo  damaged.  The  assured  wrote  to 
the  underwriters,  to  inform  them  of  the  circumstances,  and  of  the  in- 
jury which  the  sugars  ha^l  sustained.  The  underwriters  in  answer 
desired,  •'  that  the  assured  would  do  the  best  with  the  damaged  pro- 
perty."    It  was  holden,  that  the  letter,  coupled  with  the  answer,  did 


r 
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or  if  he  omits  to  give  the  underwriter  notice  (29)  of  his  hav- 
ing abandoned,  or  if,  being  required  by  the  underwriter  to 
assign  over  his  interest  in  the  property  insured,  he  refuses 
to  do  so'  (30),  he  will  not  be  entitled  to  claim  as  for  a  total 
loss ;  unless,  in  the  conclusion,  there  be  an  actual  total 
loss  •*. 

Insurance  on  goods.  The  vessel  was  wrecked,  part  of  the 
goods  were  lost,  and  part  got  on  shore,  but  (whilst  on  shore) 
were  destroyed  and  plundered  by  the  inhabitants  of  the  coast 
of  the  Isle  of  France,  so  that  no  portion  of  them  came  again 
into  the  possession  of  the  assured.  Held  that  this  was  a* 
total  loss  by  perils  of  the  sea,  and  no  abandonment  was  ne- 
cessaiy. 

When  the  assured  has  received  intelligence  of  such  a  loss 
as  entitles  him  to  abandon  ^  it  is  incumbent  on  him  to  make 
his  election  to  abaiidon,  and  to  give  notice  thereof  to  the 
underwriter  within  a  reasonable  time^  (SI),  SLfter  receipt  of 

c  Havelock  v.  Rockwood,  S  T.  R.  268.    e  Boodrett  y.  Hentigg,  1  Holt*B  N.  P. 

more  fully  reported  bj  N.  Atcbeson,        C.  149,  C.  B.  Gibbs,  C  J. 

8f  o.  1800.  f  Mitchell  v.  Edie,  1  T.  R.  608.     AH- 

d  Mellish  ?.  Andrews,  15  East,  13.  wood  y.  Henckell,  Park,  280. 

g  Barker  y.  Blakes,  9  Bast,  283. 


not  amount  to  abandonment.     Thelluson  v.  Fletcher,   1  Esp.  N.  P. 
C.  73.  per  Kenyon,  C.  J. 

(29)  Notice  of  abandonment  is  necessary,  although  the  ship  and 
cargo  have  been  sold  and  converted  into  money,  when  the  notice  of 
the  loss  was  received.     Hodgson  v.  Blackiston,  Park,  281.  n. 

(30)  In  Havelock  v.  Rockwood,  the  insurers  offered  to  settle  with 
the  insured,  he  first  making  an  assignment  of  one-fourth  part  of  the 
value  of  the  ship  for  their  henefit.  The  sum  insured  not  amounting 
to  6B#*^rth,  tne  plaiutiff  declined  making  the  assignment.  The 
court  were  of  opinion,  that,  under  these  circumstances,  the  assured 
could  not  be  considered  as  having  abandoned ;  Kenyon,  C.  J.  ob» 
servings  that  the  refusal  to  assign  seemed  to  him  to  be  equivalent  to 
a  refusal  to  abandon ;  and  Grose,  J.  intimating,  that  there  should 
have  been  an  offer  on  the  part  of  the  assured  to  assign  such  part  as 
he  was  entitled  to.    See  Atcheson*s  Report,  p.  18. 

(31)  **  An  abandonment  must  be  made  within  a  reasonable  time  ; 
and  I  rather  conceive  that  it  is  the  province  of  the  judge  to  direct 
the  jury  as  to  what  is  a  reasonable  time,  under  the  circumstances." 
Per  Lord  EUenborough,  C.  J.  in  Anderson  v.  Royal  Excb.  Ass., 
7  East,  43.  cited  by  Ld.  E.  in  Davy  v.  Milford,  15  East,  563. 
**  The  assured  must  make  his  election  speedily,  whether  he  will 
abandon  or  not.  He  cannot  lie  by,  and  treat  the  loss  as  an  average 
los8»  and  take  measures  for  the  recovery  of  it,  without  communicate 
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the  intelligence;  otherwise  the  assured  will  be  considered 
as  hairing  waved  his  right  to  abandon,  and  in  case  any  part 
of  the  property  insured  be  saved,  he  can  recover  as  for  a 
partial  loss  only.  But  the  assured  is  entitled  to  a  reasona- 
ble time  for  acquiring  a  full  knowledge  of  the  state  of  a  da* 
maged  cargo,  before  he  is  bound  to  elect,  whether  he  shall 
abandon^ ;  therefore,  where  a  ship  bound  from  Liverpool  to 
Calais,  put  back  to  Liverpool  on  the  20th  of  December, 
when  the  cargo,  consisting  of  sugar,  was  immediately  re- 
landed  and  surveyed: — the  owners  in  London  received  a 
letter  from  their  agents  at  Liverpool,  dated  99th  of  Decem- 
ber, stating,  that  the  cargo  was  much  damaged,  but  that  it 
was  still  in  contemplation  to  send  it  on ; — ^and  another  dated 
7th  of  January,  stating  that,  on  further  examination,  the 
whole  cargo  was  found  to  be  damaged :  held  that  the  own- 
ers, on  the  receipt  of  the  latter  letter,  were  still  in  time  to 
abandon. 

If  one  of  several  jointly  interested  in  a  cargo,  effects  an  in- 
surance for  the  benefit  of  all,  he  may  give*  notice  of  abandon- 
ment for  all. 

Abandonment  is  necessary  to  make  a  constructive  total 
loss;  but  if  there  be  an  actual  loss,  the  circumstance  of 'the 
assured  having  previously  given  an  ineffectual  notice  of  aban- 
donment, will  not  prejudice  his  claim ^ 

Where  a  ship  was  chartered  from  Liverpool  to  Jamaica, 
there  to  take  on  board  a  full  cargo  for  Liverpool,  at  the  cur- 
rent rate  of  freight,  to  be  paid  at  one  month  from  the  dis- 
charge of  her  cargo  at  Liverpool ;  and  the  ship  owners  ef- 
fected a  valued  policy  on  the  freight  at  and  from  Jamaica, 
to  her  port  of  discbarge  in  the  united  kingdom ;  and  the 
ship  arrived  at  Jamaica,  and,  after  taking  on  board  one-half 
of  her  cargo,  Was  lost  by  storm,  the  remainder  of  her  cargo 
bein^  on  shore  and  ready  to  be  shipped :  held  that  the  as- 
sured were  entitled  to  recover,  as  for  a  total  loss'. 

h  Gemon  v.  R.  £.  Ass.  6  Taunt.  383. 2    k  Mellish  y.  Andrews,  15  East,  13. 

Manh.  K.  88.  S.  C.  I  Davidson  ▼.  Willasey,  1  M.  &  S.  313. 

i  Hunt  V.  R.  E.  Ass.  5  M.  &  S.  47. 


ing  that  fact  to  the  underwriters,  and  letting  them  know  that  the  pro- 
perty is  abandoned  to  them.'*  Per  Lord  Kenyon,  C.  J.  in  Allwood 
V.  Henckell,  Park,  280,  1.  The  assured  are  bound  to  give  notice 
of  abandonment  at  the  earliest  opportunity;  notice  given  five  days 
after  they  received  intelligence  oi  the  loss  was  held  too  late.  Hunt 
V.  The  R.  £.  Assurance,  5  Maule  and  Selwyn,  47. 
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It  may  be  collected,  from  the  two  following  cases,  under 
what  circumstances  the  assured  may  elect  to  abandon  and 
claim  as  for  a  total  loss. 

A  ship  was  freighted  with  fish ",  and  was  insured  on  a 
voyage  from  Newfoundland  to  the  port  of  discharge  in  Por- 
tugal or  Spain,  without  the  Streights,  or  England.  During 
the  voyage  a  violent  storm  arose,  in  consequence  of  which 
it  became  necessary  that  part  of  the  cargo  should  be  thrown 
overboard,  and  the  ship  was  so  much  disabled  as  to  render 
it  necessary  for  her  to  go  into  port  to  refit ;  but  before  she 
could  reach  any  port,  she  was  captured  by  the  French,  who 
took  out  nearly  the  whole  of  the  crew,  and  sent  them  into 
Prance.  The  ship  having  remained  eight  days  in  possession 
of  the  enemy,  but  not  having  been  carried  into  port,  nor  with- 
in the  enemies'  fleet,  was  recaptured  and  brought  into  Mit- 
ford  Haven.  The  assured  immediately  gave  notice  of  their 
intention  to  abandon.  The  remainder  of  the  cargo  was 
spoiled  whilst  the  ship  lay  al  Milford  Haven,  and  betore  she 
could  be  refitted.  It  was  holden,  that  the  loss  being  in  its 
nature  a  loss,  at  the  time  when  it  happened,  the  assured  had 
a  right  of  election  to  abandon ;  that  the  subsequent  title  to 
restitution  arising  from  the  recapture  of  the  ship,  which  was 
not  iu  a  situation  to  pursue  her  voyage^  could  not  take  away  a 
right  vested  in  the  assured  at  the  time  of  the  capture,  and 
consequently  that  the  assured  having  given  immediate  notice 
of  abandonment,  were  entitled  to  recover  against  the  insurers 
for  a  total  I09S. 

A  ship  and  goods  were  insured  for  a  voyage  from  Mont- 
serrat  to  London".  The  ship  was  taken  by  an  enemy  who 
took  out  all  the  crew,  part  of  the  cargo  (which  consisted  of 
sugars)  and  the  rigging.  She  was  afterwards  recaptured 
and  carried  into  New  York,  where  the  captain  arrived  on 
the  23d  of  June,  and  taking  possession  ot  her,  found  that 
part  of  What  had  been  left  or  the  cargo  had  been  washed 
overboard :  that  57  hogsheads  of  what  remained  were  da- 
maged, and  that  the  ship  was  in  such  a  state,  that  she  could 
not  be  repaired  without  unloading  her  entirely.  The  owners 
had  not  any  storehouses  at  New  York,  where  the  sugars 
could  have  been  deposited  while  the  ship  was  repairing, 
nor  any  agent  there  to  advise  the  captain.  No  sailors  were 
to  be  had.  There  was  an  embargo  on  all  vessels  at  New 
York  until  the  S7th  of  December,  and  by  the  destination  of 
the  ship,  she  was  to  have  arrived  at  London  in  July.  Thus 
circumstanced,  the  captain  sold  the  cargo,  and  contracted 

m  G<Mi  V.  Withers,  2  Buir.  683.  n  MUlcs  v.  Fletcher,  Doug.  230. 
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for  the  sale  of  the  ship,  conceiving  that  he  was  thereby  act- 
ing  most  beneficially  for  his  employers.  The  captain  did 
not  know  of  the  insurance.  The  assured,  upon  receiving 
intelligence  of  what  the  captain  had  done,  offered  to  aban- 
don to  the  underwriters,  and  made  a  demand  as  for  a  total 
loss.  An  action  having  been  brought  to  enforce  this  demand, 
it  was  holden  that  the  assured  were  entitled  to  recover  as  for 
a  total  loss:  Lord  Mansfield,  C.  J.  observing,  that  it  had  been 
laid  down,  "  that  if  the  voyage  was  lost,  or  not  worth  pursu- 
ing, if  the  salvage  was  high,  if  further  expense  was  necessary, 
if  the  insurers  would  not  at  all  events,  undertake  to  pay  that 
expense,  &c.  the  injured  might  abandon,  notwithstanding  a 
recapture.** 

It  may  be  observed,  that  the  preceding  cases  were  cases 
of  peculiar  circumstances,  that  it  ought  not  to  be  inferred 
from  them,  that  in  the  case  of  a  mere  capture,  followed  by 
a  recapture,  that  the  insured  may,  after  the  recapture  (S2) 
abandon,  and  demand  as  for  a  total  loss.  The  impropriety 
of  making  such  an  inference  will  appear  from  the  following 
case: 

• 

A  ship  valued  at  a  certain  sum  ®,  was  insured  on  a  voyage 
from  Virginia  or  Maryland  to  London ;  during  the  voyage, 
the  ship  was  captured  by  the  French,  who  took  out  nearly 
the  whole  of  the  crew,  and  put  in  a  prize-master  to  carry 
her  to  France.  Having  remained  17  days  in  possession  of 
the  enemy,  she  was  recaptured  by  an  English  man  of  war, 
and  carried  into  Plymouth,  whence  she  was  brought  into 
the  port  of  London,  by  the  order  of  the  owners  of  the  cargo 
and  the  recaptors.  The  assured  having  received  intelli- 
gence of  what  had  happened,  gave  notice  to  the  under- 
writers of  his  intention  to  abandon.  It  appeared,  that  no 
damage  had  been  sustained  from  the  capture,  except  what  . 
arose  from  the  temporary  interruption  of  the  voyage,  and  a 
charge  for  salvage,  which  the  underwriter  had  offered  to 

Eay.    The  cargo  had  been  delivered  to  the  freighters,  who 
ad   paid   freight  for  the  same.      An  action  having  been 
brought^  in  which  the  assured  claimed  as  for  a  total  loss,  it 

o  Hamilton  y.  Meodez,  2  Burr.  1198. 1  Bl.  R.  276 


(32)  The  assured,  upon  intelligence  of  a  capture,  may  aban* 
don,  and  claim  as  for  a  total  loss.  Admitted  per  Lord  Ken- 
yon,  C.  J.  in  M* Masters  v.  Schoolbred,  1  Esp.  N.  P.  C.  237  ; 
but  if  they  neglect  this  opportunity,  and  afterwards  the  ship  is  re- 
covered, the  assured  can  only  claim  for  the  loss  actually  sustained. 
S.C. 
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was  holden,  tliat  in  cases  of  insurance,  the  plaintifT's  demand 
is  for  an  indemnity,  consequently  his  action  must  be  founded 
upon  the  nature  of  the  injury  sustained  at  the  time  of  action 
brought;  that,  as  it  was  repugnant,  upon  a  contract  of  in- 
demnity, to  recover  as  for  a  totalloss,  when  the  final  event 
had  decided  that  the  real  injury  was  an  average  loss  only,  the 
plaintiff  in  the  present  case  was  entitled  to  recover  for  an 
average  loss  only.  At  the  conclusion  of  the  judgment.  Lord 
Mansfield  said,  that  the  court  desired  it  to  be  understood  that 
the  only  point  determined  was,  "  that  on  a  valued  policy,  the 
plaintiff  could  not  recover  more  than  the  actual  loss,  which 
had  happened  at  the  time  when  he  chose  to  abandon.*' 

A  late  decision  on  this. subject,  and  which  was  admitted  to 
be  new  in  specie,  must  not  pass  unnoticed.  The  defendant 
had  subscribed  two  policies^,  one  on  ship,  and  the  other  on 
freight  of  the  same  ship,  on  a  voyage  from  Liverpool  to  Ja- 
maica. The  ship  was  captured  on  the  21st  of  September, 
and  recaptured  on  the  25th;  after  which,  the  plaiutiflF  having 
received  intelligence  on  the  30th  of  the  capture,  but  not  of 
the  recapture,  gave  notice  of  abandonment  on  thedlst,  which 
he  persevered  in  after  the  6th  of  October,  when  news  of  the 
recapture  arrived,  and  that  the  ship  was  safe  in  a  port  in  Ire- 
land, but  which  notice  the  underwriters  did  not  accept.  And 
it  appeared,  that  instead  of  a  total  loss,  there  had  been  only  a 
small  partial  loss  of  13/.  and  a  fraction,  for  salvage  and 
charges  on  the  policy  on  freight,  and  15/.  and'a  fraction  on 
the  ship  and  policy,  and  that  no  damage  whatever  was  sua* 
tained  by  the  ship  io  the  possession  of  the  enemy.  The 
question  was,  whether  that  which  in  the  result  tunied  out  to 
be  only  a  partial  loss  to  a  trifling  extent  should,  because  of 
the  notice  of  abandonment  given  when  a  total  loss  appeared 
to  exist,  be  recovered  as  a  total  loss.  The  court  were  of  opi- 
nion, that  they  must  look  to  the  real  nature  of  the  contract  iu 
apolicy  of  insurance,  which  was  nothing  more  than  a  contract 
or  indemnity,  and  consequently,  as  that  which  was  supposed 
to  be  a  total  loss  at  the  time  of  the  notice  of  abandonment 
first  given  had  ceased;  and  as  only  a  small  loss  bad  been  in- 
curred in  the  salvage ;  that  was  the  real  amount  of  the  in- 
demnification which  the  plaintiff  was  intitled  to  receive  under 
this  contract  of  indemnity.  Lord  EUenborough  observed, 
**  that  it  has  been  said  in  argument,  that  the  oficr  to  abandon 
having  been  rightly  made  at  the  time,  a  right  of  action  vested 
in  the  assured,  which  could  not  be  defeated  by  the  subsequent 
events:  but  that  proposition  is  not  only  not  true  in  the  whole, 

p  BaiDbridge  v.  Neilson,  10  East,  329. 
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but  it  is  not  true  in  its  parts.  The  effect  of  an  offer  ix>  aban- 
don is  truly  this,  that  if  the  offer  appear  to  have  been  properly 
made  upon  certain  supposed  facts  which  turn  out  to  be  true, 
the  assured  has  put  himself  in  a  condition  to  insist  upon  his 
abandonment;  but  it  is  not  enough  that  it  was  properly  made 
upon  facts,  which  were  supposed  to  exist  at  tne  time,  if  it 
turn  out  that  no  such  facts  existed,  or  that  other  circumstances 
had  occurred  which  did  not  justify  such  abandonment.  It 
may  be  said  to  be  properly  made  upon  notice  received,  and 
bond  fide  credited,  by  an  assured,  of  his  ship  having  been 
wrecked,  whether  such  intelligence  were  true  or  not,  and 
though  the  letter  conveying  it  turned  out  to  be  a  forgery :  and 
yet,  clearly  no  right  of  action  would  vest  in  him,  founded 
upon  an  abandonment  made  upon  false  intelligence,  and  with- 
out any  thing,  in  fact,  to  warrant  the  giving  of  such  notice. 
What  is  an  abandonment  more  than  this,  that  the  assured, 
having  had  notice  of  circumstances,  which,  if  true,  entitle 
him  to  treat  the  adventure  as  a  total  loss,  he,  in  contempla- 
tion of  those  circumstances,  casts  a  desperate  risk  on  the 
underwriter,  who  is  to  save  himself  as  he  can  ?  But  does  not 
all  this  presume  the  existence  of  those  facts  on  which  the 
right  accrues  to  him  to  call  upon  the  underwriter  for  an  in- 
demnity ?  And  if  they  be  all  imaginary,  or  founded  in  mis« 
conception,  or  if  at  the  time  it  had  ceased  to  be  a  total  loss, 
and  there  be  no  damage  to  the  assured,  or  at  least  if  the  only 
damnification  arise  out  of  the  very  act  (the  recapture]  which 
saves  the  thing  insured  from  sustaining  a  total  loss,  the  whole 
foundation  of  the  abandonment  fails." 

So  where  upon  an  insurance  on  ship  from  Rio  de  Janeiro 
to  Liverpool,  and  the  ship  was  captured,  and  afterwards  re- 
captured, but  in  the  interval  the  assured  having  received  in- 
telligence  of  the  capture,  gave  notice  of  abandonment,  and 
after  the  recapture  the  ship  arrived  at  Liverpool,  having  sus- 
tained a  partial  damage;  it  was  holden^i,  that  the  abandon- 
ment was  not  binding,  and  that  the  assured  could  recover  for 
a  partial  loss  only. 

Insurance  at  and  from  Quebec  to  Teneriffe  on  a  caigo  of 
wheat,  fish,  and  staves,  with  the  usual  memorandum  as  to 
corn  and  fish  free  from  average,  unless  general ;  and  the  ship 
was  captured,  and  afterwards  recaptured,  and  sent  ,by  the 
recaptors  to  Bermuda,  where  a  scarcity  prevailing,  an  em- 
bargo was  laid  on  the  export  of  provisions,  and  the  cargo  be- 
ing landed^  it  was  found  that  585  bushels  of  wheat  were  so 
damaged  by  sea-water,  that  they  were,  by  order  of  the  ma- 

q  BioUicnton  v.  Barbery  5  Maule  &  Selwyn,  418. 
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gistrates, for  the  sake  of  the  public  health,  thrown  overboard; 
and  other  part  of  the  wheat  being  damaged,  the  captain  sold 
that  part  and  the  fishy  which  sold  at  a  protit;  and  put  up  Ihe 
ship  to  sale,  which  he  purchased  at  not  more  than  one  fourth 
of  its  value,  for  the  benefit  of  the  owners;  and  having  re- 
paired her,  and  being  refused  permission  to  ship  the  remain- 
ing wheat  to  Teneriffe,  he  directed  it  to  be  sold,'  and  pur- 
chased it  for  the  benefit  of  those  concerned ;  by  leave  of  the 
governor,  the  embarro  being  then  raised  as  to  the  West  In- 
dia islands,  shipped  the  same  for  Madeira,  where  he  arrived, 
and  delivered  it;  and  took  in  a  cargo  of  wine  for  London, 
with  which  he  arrived.  It  was  holden',  that  the  assured, 
who  had  abandoned  upon  receiving  intelligence  of  the  cir- 
cumstances which  happened  previously  to  the  time  of  the 
ship's  being  permitted  to  proceed  to  Madeira,  were  entitled 
to  recover  as  tor  3,  total  loss  on  the  whole  of  the  goods  insured. 

The  loss  of  the  voyage,  occasioned  by  the  detention  of  the 
ship,  will  not  enable  the  owner  to  recover  upon  a  policy  on 
the  ship  as  for  a  total  loss,  the  ship  having  been  released  be- 
fore abandonment*. 

Where   the  ship  was  wrecked,   but  all  the  goods  were 
brought  on  shore,  though  in  a  very  damaged  state,  so  that 
they  became  unprofitable  to  the  assured  ^*  held  that  the  nn- ' 
derwriters  on  the  goods,  who  were  freed  by  the  policy  from 
the  particular  average,  could  not  be  made  liable  as  for  a' 
total  loss,  by  a  notice  of  abandonment 

Policy  of  assurance  on  goods  (copper  and  iron)  at  and 
from  London  to  Quebec,  warranted  tree  of.  particular  aver- 
age, and  the  ship,  owing  to  sea  damage  in  the  course  of  her 
voyage,  was  obliged  to  run  into  port  and  undergo  repair, 
and  some  part  of  the  goods  were  damaged,  and .  the  repairs 
del;ained  her  so  long  as  to  prevent  her  reaching  Q.  that  sea-  ^ 
son,  and  no  other  ship  cou[ld  be  procured  at  that  or  a  neigh- 
bouring port,  to  forward  the  cargo  in  time,  so  that  the  voy-^ 
age  was  abandpned^and  the  ship  afterwards  sailed  on  another 
voyage:  held"  that  this  was  not  a  total  loss  of  the  goods, 
and  that  the  assured  could  not  abandon. 

A  loss  of  voyage  for  the  season  by  perils  of  the  sea,  ia  not 
a  ground'  of  abandonment  upon  a  policy  on  goods,  with  a 

r  Cologan  and  another  v.  London  As-  Smitb,2MauleandSelw7n,27S.and 

vuranoe,  5  M.  ft  S.  447.  in  Hunt  ▼.  Royal  Eztbange  Aanir* 

s  Parsons  ▼•  Scott,  2  Taunt.  303.  ance,  B.  Jl.  Sittings  at  Sojeants*  Inn 

t  Thompson  t.  RjOy.  £x.  Ass.  Comp*  before  E.  T.  56  G.  3.    5  Maule  and 

16  East,  214.  Selwyn,47. 

u  Anderson  y.  Wallis,  2  Maule  ft  Sel-    x  Hunt  ▼.  The  Royal  Exchange  Assur- 

wyn,  240.  recognised  in  Eyerth  r.  ance,  5  Maule  and  Selwyn,  47. 
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clause  of  warranty,  free  from  average,  &c.  where  the  cargo 
is  in  safety,  and  not  of  such  a  perishable  nature  as  to  make 
the  loss  of  voyage  a  loss  of  the  commodity,  although  the  ship 
be  rendered  incapable  of  proceeding  in  the  voyage. 

Insurance  on  ship.  The  ship  during  her  voyage,  while 
loading  her  homeward  cargo,  was  seized  by  the  crew  and 
carried  away  to  a  distant  country  and  her  cargo  plundered, 
and  the  ship  deserted,  but  was  afterwards  retaken  by  aoo* 
ther  ship,  and  was  brought  with  a  small  remaining  part  of 
her  cargo  to  an  English  port  (not  the  port  of  her  destination) 
and  part  of  her  rigging  was  gone,  and  she  could  not  be 
made  fit  for  a  voyage  again  without  considerable  expense  in 

f)roviding  a  crew  and  stores:  held^  that  this  was  not  a  total 
oss  so  as  to  entitle  the  assured  to  abandon  after  notice  of  the 
recapture. 

•.  Where  a  ship  and  cargo  barratrously  taken  out  of  her 

'  course  by  the  crew,  and  the  ship  and  part  of  the  cargo  sold 

and  the  remainder  sent  home  by  another  vessel:   it  was 

holden*,  that  this  was  a  total  loss  of  the  cargo  from  the  time 

of  the  committing  of  the  act  of  barratry. 

IJpon  a  hostile  embargo  in  a  foreign  port*,  the  ship-owner, 
who  had  separately  insured  ship  and  freight,  abandoned 
them  to  the  respective  underwriters  at  the  same  time;  the 
abandonment  was  accepted  by  the  underwriters;  afterwards 
the  embargo  was  taken  off,  and  the  ship  completed  her  voy- 
age and  earned  freight.  The  freight  having  been  paid  by  the 
freighters  to  the  underwriters  on  the  ship,  the  ship-owner, 
the  assured,  brought  an  action  against  one  of  the  underwrit- 
ers on  freight,  claiming  as  for  a  total  loss;  it  was  holden, 
that  the  assured  could  not  recover,  the  freight  not  having  been 
in  fact  earned :  or  supposing  it  to  have  been  in  any  other 
sense  lost  to  the  assured,  by  the  abandonment  of  the  ship  to 
the  underwriters  thereon,  it  was  so  lost,  not  by  any  peril  in- 
sured against,  but  by  the  voluntary  act  of  the  assured  in 
making  such  abandonment,  with  which,  and  the  conse- 
quences thereof,  the  underwriters  on  freight  had  not  any 
concern. 

Policy  on  fruit  from  Cadiz  to  London,  with  the  usual 
memorandum\  In  the  course  of  the  voyage  the  fruit  was 
so  much  damaged  by  the  sea  water  that  it  became  rotten  and 
stunk,  and  on  the  ship's  arrival  at  an  intermediate  port,  into 

7  Falkner  y.  Richie,  2  Maule  &  Sel-    a  McCarthy  ▼.  Abel,  5  East,  388.    See 

wyn,  290.  post.  940.  n.    Case  v.  Davidson, 

z  Dixon  V.  Reid,  5  B.  ft  A.  597.  b  Dyson  y.  Rowcroft,  8  Bos.  ft  PuK 

474. 
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which  she  was  driven,  the  goveratnent  of  the  place  pitrfii- 
bited  the  landing  of  the  cargo.  I'he  rship  also,  being  too 
much  damaged  to  proceed  on  her  voyage,  was  sold,  and  th^ 
cargo  necessarily  thrown  overboard.  It  was  holden,  on  a 
case  reserved,  that  the  assured  were  entitled  to  recover  for  a . 
total  loss ;  and  Chamfore,  J.  said  "  the  ship  is  expr^sed  to 
have  been  so  much  damaged  that  she  could  not  proceed', 
but  was  sold;  now  this  must  certainly  have  made  a  com- 
plete  end  of  the  voyage.  We  do  not  construe  special  cases 
so  strictly  as  we  do  special  verdicts ;  on  the  whole,  there* 
fore,  it  seems  to  be  that  the  loss  was  total,  and  though  the 
cargo  might  be  said  to  exist  in  specie,  yet  in  value  it  did  - 
not  exist  at  all.  If  that  be  so,  the  inference  of  law  is  plain. 
What  is  it  against  which  the  underwriters  protect  them« 
selves  by  the  memorandum?  Against  partial  damage* 
For  what  reason  ?  Because,  as  the  commodities  enumerated 
are  perishable  in  their  nature,  it  might  be  impossible  to  as- 
certain, with  exactness,  what  part  of  the  loss  arose  from 
the  nature  of  the  commodity,  and  what  from  sea-damage. 
If  ever  there  was  a  case  of  total  loss,  it  certainly  is  the  pre* 
senC* 


After  satisfaction  made  as  to  the  goods  themselves*,  if 
stored  in  specie,  or  compensation  made  for  them,  the  assured 
stands  as  a  trustee  for  the  insurer^  in  proportion  for  what  be 
has  paid. 

A  ship-owner  having  chartered  his  ship  to  J.  S.'  insured 
the  ship  and  freight  with  different  sets  of  underwriters. 
Havine  notice  of  an  embargo  laid  on  the  ship  in  a  foreign 
port,  be  abandoned  the  ship  and  freight  to  tne  respective 
underwriters,  and  received  the  whole  amount  of  their  sub* 
scriptions  as  for  a  total  loss;  first  undertaking,  by  a  me- 
morandum on  the  ship  policy,  to  assign  to  the  underwriters 
thereon  his  interest  in  the  ship,  and  to  account  to  them  for 
it ;  and  afterwards  undertaking,  by  a  similar  memorandum 
oti  the  freight  policy,  to  assign  to  the  underwriters  on 
freight  all  right  of  recovery,  compensation,  &c.  The  ship 
havmg  been  afterwards  liberated,  returned  home,  and  earned 
freight,  which  was  received  by  the  assured;  it  was  holden', 
that  however  the  question  of  priority  as  to  the  title  to  the 
freight  might  have  been,  as  between  the  different  sets  of 
un<kf writers  litigating  out  of  the  same  fund,  and  however 
the  weight  of  ai^ument  might  preponderate  in  favour  of  the 


c  Randall  v.  Cockna,  1  Vez  98*  .  34.     See  alao  Leatfaam  v.  I'eny,  3 
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iJiM^iwnMis  4HI  ibe  fihipr(8a^  vetilbatilie  tm^^  m)in^imi 
49QeeMied  ithe  ireigbt»  vas  at  all  events  liable  on  liiai^xfMpeii 
4iiidertaking  io  f>ay  it  o?er  to  ;tbe  underwiriters  on  fseigtA. 
3ut  iO'E  Bubsequeot  case^  which  arose  on  the  saj^e  emUirgiiw 
it  was  bolden,  tbait  although  the  underwnter  on  Alight  mm 
i^ntitled  to  recover  the  freight  seceived  by  the  «8aw^d»  yift, 
the  ateured  might  deduct  out  of  it  the- following ^eiq^naa^^ 
1.  The  eicpensea  of  ship  and  orew  in  Ahe  foreign  |mt,  im* 
^di9g  poet  cbanfltea,  (.betides  4}he  ezjMiiies  pf  abifq^ng  ^ 
C9if^  which  exclusively  belonged  to  Ahe  ^indemmtara  m 
freight),  ^  Insurance  thereon*  &  Waigea  and  ^roviaiow 
of  ciew  from  their  libenUicMH  in  |be  foreign  {>ort  till  .tbeic 
diadiai]|e  here.  4.  Wages  (provisions  were  supptijsd  )^ 
the  foreign  jp^vernment)  to  the  cijew  during  their  datention. 
But  it  was  further  Jiotden^  that  the  assured  was  not  entitW 
to  de<luct  out  of  such  freight:  1.  •Charges  ipaid  at  tibe  poift 
qf  dischaige  on  ship  and  caigo.  8.  Inswance  on  abip.  ^ 
Diminution  ia  rvalue  of  ship  Md  tapkle  fay  wear  aiid  tcti'  op 
the  voyage  hornet 

In  caee  of  *a  iolal  4oss,  whereihe  policy  is  a  valued  poUcy* 
the  value  inserted  in  the  policy  must  be  paid  by  the  undeih 
nuritf^. 

>Go^s  f>roteeted  by  a  valned  policy,  being  eaj^urad,  ai^ 
eondemfned  as  ^lavrtuA  prize,  the  eaptors  paying  4>eigbu  The 
assured  mi^  recover  as  for  a  total  loss^ 

69. 

'^)  See  Sharp  v.  4}iadMoney  TGast,  30.  where  imi.  MksAo- 
migh,  C»  I.  dbierved,  that  as  ito  the  geasral  ^estioa,  ivheiieriaB 
llMManneiittcoidd  be  madeito  AheondeyaniSMi  on  (freight tahwap 
abandonment  ;io  (die  4indennitei]^  (On  Mipf  beJimwi  4o  tie  vndsnr 
stQeil(ar.gi«ring  no  apiaicm.  But jnQ^t^  n,  QevMson^  i$ KamIo U 
^Iwya,  79.tby«3  jusMes,  Paylegi^.^.  dji^nt.  it  ^^  d^termi^ed /^g 
}:  W^if^l  case  that  w  absndcWMn^t  tp  i^  Jip(d^^iiier  pa  9Jbi^4rfmv 
ikx^  Ujie  freight  tuAspqui^PfJy  #iiLrqe4  a»  incid^eDt  V>  ih^  iliip.  ThfUW;* 
ipje  W^fe  ship  aqd  nrei^t  if  (ere  insuxjed  by  separati^  sets  oF  undesr 
'^jTi^r^  ^Qll  the  ship^  being  a  |Qeaeial  ship^  was  c^tured,  and  A^ 
and  frel^hjt  weteajbandpnea  to  tbie  respective  pader^rtters,  who  patd 
^ach  a  totAl  loss;  tindtheship,  beixtgreoapttrred/perfoTitted'her^w 
ige  i^kI  earned  fret^ ;  Whfth'was'TeeeiVed.by^'defeBdBat^inMM 
aito' of 'those  ^hewei<ekgaHj>enti«lad^th0»eior:  k  was  hdl^sn'tlM 
the  underwriter  oa  shipwas  entitled  to  recover.  This  judgment  was 
a^.l8ie^,  joji^  fitfQ^  in  En^e^yer  Chaiabei »  ]|L  T.  1  £^.  4,  3  B«^ 
B.  379.  See  fonhar  las  tie  at>andiP(Mait  lof  Inii^  Qm»  v#7C 
Earh.  Ass.  6  TannU  68. 


^ 


Where  the  subject  matter  of  the  insumnoe  is  at  fint  of 
the  value  mentioiied  in  the  pplicy,  and  there  is  not  any  im- 
putation of  fraud,  the  underwriter  will  be  bounds  in  case  of 
a  loss,  by  the  valuation  in  the  policy,  although  the  loss  hap« 
pens  at  the  latter  end  of  the  Tojra^e,  at  which  time  the  pro- 
yertj^ msured  is  considerably dimmished  in  value:  as  wiiere 
m  ttisumnce  was  made  oi!i  ships  stores,  and  provision^, 
valued,  on  a  certain  voyage,  and  the  ship  foundered  oh 
htt arrival  at  4hepoit  of  discharge;  rtwasholden,  that  the 
loss  being  total,  aad  no  fraud,  the  underwriter  was  liable  to 
pay  the  value  inserted 'in  the  policy,  although  it  appeared 
that  provisions  to  4he  amount  of  halif  that  value  had  been  ex- 
pended (34). 

An  action  upon  a  valued  pcdicy,  the  defendant  paid  into 
court  30iL  per  cent.  It  was  contended,  that  as  the  contract 
admitted  the  value,  and  as  the  ps^yment  of  money  into  couit 
admitted  the  contmct^  the  defendant  had  made  an  admis^ 
sion,  which  fuimished  at  least  a  primd  facie  case  for  the 
plaintiff,  of  a  total  loss  to  the  amount  insured,  and  that  it 
was  incumbent  on  the  defendant  to  ahew  that  the  loss  was 
less  than  the  whole  value  in  t2he  policy.  But  the  court  were 
unanimous^  that  the  defendant's  rule  was  merely  an  admia- 
aion  that  a  Josa  of  801*  |ier  cent  bad  been  sustained  aod*no 

Where  there  is  not  any  valuation  in  the  policy,  the  prime 
cost,  or  invoice  price,  together  with  all  charges  until  the 

rds  are  put  on  ooard,  and  the  premium  of  insurance,  will 
the  foundation  upon  which  the  loss  shall  be  computed. 
If  part  of  a  cargo,  capable  of  distinct  valuation,  be  lost,  the 
value  of  such  part  must  be  paid^  .. 

When  there  is  insurance  on  goods,  as  may  be  thereafter 
declared  and  valued,  the  assured  may,  by  duly  declaring  and 
valuing  before  the  loss,  make  it  a  valued  policy ;  but  if  the 
assured  do  not  so  declare  and  value,  it  is  then  an  opep  policy, 
and  the  interest  must  be  proved  at  the  tfM* 

{9^%W9y.  Felton,  2  East,  100.  i  P«r  V^  M^hqf9^$  Q.  J.  H«|* 

Roeto  ▼.  l^a^n^ye^  1  Taunt  E.       num  t.  Kioptpo,  3  Cunp.  V»  P.  C 

419.  163. 

« 

(341  '*  Valuatioo  at  the  sum  iDsured  is  an  estoppel  in  case  of  a 
^1  loss.**  Per  .Lee,  C.  J.  in  Erasmus  v.  Banl,  M.  21  G,  2.  an^ 
Smith  V.  Flexney,  Dec.  13, 1747. 
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VI.  Of  partial  Lasses. 

A  partial  loss  upon  a  ship  or  goods'^,  is  such  a  proportioD 
of  the  prime  cost  as  is  equal  to  the  diminution  in  value  occa* 
sioned  by  the  damage. 

In  the  case  of  a  partial  loss^  although  the  policy  be  a  va- 
lued policy,  yet  the  computation  must  be  by  tne  real  intereflt 
ofthe  assured  on  board,  and  not  by  the  value  in  the  policy; 
that  is  the  policy,  notwithstanding  the  valuation,  must  be  con- 
sidered as  an  open  policy. 

In  the  case  of  a  partial  loss  upon  goods,  by  sea  damage, 
the  rule  is,  that  the  underwriter  is  not  to  be  subjected  to  the 
fluctuation  of  the  market*,  and  that  he  is  not  liable  for  any 
loss  which  may  be  the  consequence  of  the  duties  or  charges 
to  be  paid  after  the  arrival  of  the  commodity  at  the  place  of 
its  destination.  Hence,  in  computing  the  average  in  a  case 
of  this  kind,  the  ditferenoe  between  the  respective  gross 
proceeds  (36)  of  the  damaged  goods,  and  of  the  goods  if 
'they  had  arrived  sound  al  the  port  of  delivery ^  must  first  be 
ascertained.  Then,  whatever  aliquot  part  of  the  gross  pro- 
ceeds of  the  sound  commodity  at  the  port  of  delivery  such 
difference  constitutes,  the  'same  aliquot  part  of  the  original 
value  will  be  the  sum  for  which  the  underwriter  will  be  lia«» 
ble :  e.  g.  Suppose  a  hogshead  of  sugar  is  insured  on  a  voy- 
age from  London  to  Hamburgh :  the  original  value  is  30/. ; 
t^ng  deteriorated  by  sea  damage,   the  gross  proceeds  at 

* 

k  Maiih  535.  ^  m  Lewis  v.  Rucker,  2  Burr.  1167. 

1  Le  Cres  ▼.  Hugliet,  Mtfth.  64>. 


(35)  It  was  solemnly  determined  in  Johnson  v.  Sheddon,  2  East, 
581.  recognized  in  Hurry  v.  Royal  Ei.  Ass.  3  Bos.  8c  PuU  308.  that 
the  gross  proceeds,  and  not  the  net  proceeds,  must  be  taken  as  the 
basis  of  tne  calculation.  A  cargo  insured  by  a  valued  policy  was 
confiscated  abroad  and  sold* ;  but  the  enemy  permitted  the  foreign 
consignee  to  retain  from  the  proceeds  the  amount  of  his  acceptances 
which  he  had  previously  paid ;  the  assured  not  having  abandoned, 
the  loss  became  partial  only,  and  the  assured  was  holden  to  be  enti« 
tied  to  recover  from  the  underwriter  a  sum  bearing  the  same  proper-* 
tion  to  his  subscription  as  the  loss  ultimately  sustained  bore  to  the 
whole  value  in  the  policy. 

•  GoMixnid  v.  Gillies,  4  Taunt.  S03. 
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Hamburgh  amount  to  40/.  whereas/  if  the  sugar  had  not 
been  dama^^ed  the  groas  proceeds  would  have  amounted  to 
60/.  The  difference  is  10/;  or  one  fifth  part  of  50/.  The 
sum  then  which  t^e  underwriter  must  pay,  will  be  one-fifth  ' 
of  do/,  the  original  value,  or  6/.  In  cases  where  the  sums 
are  more  complicated  than  in  the  preceding  instance,  the  cal- 
culation may  be  made  as  follows ;  as  the  gross  proceeds  of 
the  sound  :  the  gross  proceeds  of  the  damaged  :  : 
the  original  value  :  a  fourth  quantity,  which  being  found 
by  the  rule  of  three,  must  be  subtracted  from  the  prime  cost, 
and  the  difference  will  be  the  average  loss  or  sum  for  which 
the  underwriter  is  chargeable. 

The  proportion  of  loss  is  calculated  throup;h  the  same  me- 
dium (that  is  by  comparing  the  selling  price  of  the  sound 
commodity  with  the  damaged  part  of  the  same  commodity  at 
the  port  of  delivery)  whether  tne  policy  be  valued*  or  open*. 
But  the  proportion  of  loss,  when  ascertained,  is  applied  to 
different  standards  of  value.  For  the  original  value  in  the 
case  of  a  valued  policy  is  the  valuation  in  the  policy ;  but  in 
the  case  of  an  open  policy,  the  original  value  is  the  invoice 
price  at  the  port  of  delivery,  including^  premiums  of  insur- 
ance and  commission. 

A  ship  received'  considerable  damage  from  tempestuous 
weather,  and  the  crew,  completely  exhausted,  deserted  the 
ship  on  the  high  seas,  for  the  mere  preservation  of  their 
lives;  and  the  ship  was  then  taken  possession  of  by  a  fresh 
crew,  who  succeeded  in  conducting  her  safely  into  port; 
it  w&s  holden,  that  such  desertion  Of  the  crew,  did  not  of 
itself  amount  to  a  total  loss ;  and  secondly,  that  the  ship 
having  been  sold  under  the  decree  of  the  Admiralty  Court 
to  pay  the  salvage,  and  it  not  appearing  that  the  assured 
had  taken  any  means  to  prevent  such  sale,  that  they  were 
not  entitled  to  abandon,  and  that  there  was  only  a  partial 
loss. 

In  an  action  on  a  policy  on  ship  and  goods,  warranted  free 
from  American  conoemnation,  it  appeared,  that  the  ship  and 
goods  were  damaged  by  the  perils  or  the  seas,  and  were  after- 
wards seized  by  the  American  government  and  condemned. 
It  was  holden,  that  the  total  loss  by  subsequent  seizure  and 
condemnation  took  away  from  the  assured  the  right  to  reco- 
ver in  respect  to  the  previous  partial  loss  by  sea  damage^; 
inasmuch  as  the  immediately  operating  cause  of  total  loss 
was  one  from  which,  and  its  consequences,  the  underwriter 


n  Uwit  ▼.  Ri]cker,S  Bonr.  1 167. 
^  ValMt  ▼.  Noblfi,  12  But,  6S9. 


p  Thornly  ▼.  Ut^o,  S  B.  A  A.  61S. 
q  Livie  V.  Jttotun,  12  But,  648. 


MB  fNSURARCK 

r 

WIS  by  ezprett  proirisian  in  tiie  policy  eleiii)il0d  ;>  smI  tttlilo 
other  antecedent  causes  of  tojory  never  proadeed  aagr  peqi^ 
niary  lorn  to  the  plainttlT;  and  at  there  nerer  exiatiNl  a  periad 
of  time  prior  to  the  totei  Ios8»  in  which  the  aaaured  cmM 
have  practically  called  on  the  underwriter  for  an  indemnity 
Against  the  temporary  and  partial  injury.- 

The  liability  of  the  underwriter  is  not  restricted  to  the 
singte  amount  of  his  subscription',  but  he  may  be  subject 
either  to  several  average  losses,  or  to  an  average  loss  and  total 
loss,  or  to  money  expended  and  labour  bestowed  about  the 
defence,  safeguard,  and  recovery  of  the  ship,  to  a  much  greater 
amount  than  the  subscription ;  and  it  shall  be  reeoverable  as 
an  avenge  loss. 

Upon  a  poHcy  on  hogsheads  of  sugar,  wiirranted  agaitist 
barticular  average,  some  part  of  the  sugar  in  eveiy  hogshead 
oeing  preserved,  though  less  than  three  per  cent  on  the  cai^; 
it  was  holden*  Uiat  this  could  not  be  a  total  loss* 


VII.  Of  Aifusimeni. 

The  adjustment  of  a  loss  is  the  tetUing  and  asceHAiniw 
the  amount  of  the  indemnity  which  the  assured*,  after  aU 
allowances  and  deductions  are  made,  is  entitled  to  receive 
under  the  policy,  and  fixing  tbe  proportion  which  each  utt-^ 
derwriter  is  liable  to  pay. 

An  adjustment  bein^;  indorsed  on  the  policy,  and  signed 
by  the  underwriter,  with  a  promise  to  pay  in  a  given  time, 
is  to  be  considered  as  a  note  of  hand*,  but  it  does  not  require 
a  stamp*.  If  the  underwriter  refuses  to  pay,  the  assured  may 
declare  on  the  policy,  and  give  the  adjustment  in  evidence 
(ptovlng  the  signature)  as  an  admission  of  all  the  facts  neces* 
sary  to  be  proved.  It  is  not  necessaiy,  although  usuaF  at 
this  day,  to  declare  specially  on  the  adJustment^  The*  bd<* 
justment  is  only  primd  facie^  and  not  cobclusive  evidence 
against  the  underwriter. 

r  Le  CUmiauit  ▼.  PetMoii,  4  I\Bnnt  n  Ftor  XenyoBi  C.  i.  In  Wiebe  ▼.Staup* 

367.  lOD,  London  SitUngi  iftci  M.  T. 

$  HedliaifT.Ptenon,7Tatintl54.  41  O.  S.  USS. 

I  Mtnli.  629.  J  Per  Kenyon,  C. J .  in  Eodgm ▼.  M ay^ 

V  Hdt  y.  CMldaqrt  B««pc%  atO.  Lit,  lor,  PsHl,  104. 

C.J.  I  a. c* 


IMSURAHCE.  am 

Hence  wbem  fbe  witness  ^'  wtJoprored  tbe  ac^'Qsfhenf, 
swore  that  soon  after  the  underwriters  bad  signed  it»  doiAjift 
arose*  in  tbeir-  Hrind»  m  ti>  the  honestj^  of  tte  tnhsaetionv  Lord 
KenyeQ^  C»  J.  wag^of  opwiion^.  thatih  slicb  ease  the  pkiotiflr 
shottftf  pnod^ice-  other  e^denoe,  and  tha^  shutting  the  done 
agttinst  enquirv,  aflfeT  an  adjuatmeat^  would  be  putting  a  stop 
ib  candour  an<l  faip  dealing  amongst  the  underwriters;  The 
<j6ort  afterwards^  on*  a  motion  for  a  new  trial,  eoncurred  in 
opmioa  with  the  chief  justioe« 

Case  upon  a  policy  of  insurance  "upon  tbe  Mip  Valiant*, 
and  goods,  **  from  London  to  Legnom  and  Naples;  or 
Naples  and  Leghorn,  both  or  either,  with  permission  to  join 
contoy  in  the  Channel  and  td  diU  at  Gibraltar."    The  plaib- 
tiff  deetared  fbr  a  total  loss  by  perils  of  the  scai    A  brokaiv 
odled  on  the  part  of  tb€i  plaiatifF^  said,  that  he  hmi  eiected 
the  policy,  and  that,  it  bad  been  aabscribed-  by  oaa  M^lery^ 
aa  tbe  defendant's  agent    That  after  the  losa  there  waa  laid 
before  the  agent  a  transhHio^  of  alt  the  papers,  which  had 
come  to  biS'  (the  brekei^)  haftids,.and  that  the  agent  aaight^ 
bav^esmnined  them  if  he^  pleased,  and  that  be  signed  the 
a^ustment     It  was  then  proposed  t»  call  M^Cteigp,  but 
Erskine  objected  to  it,  on  the  ground  that  he  Was*  an  inter* 
ested  witness.    Eenyoa,  C.  J«  ovei^ruled  the  objectioa,  ob* 
serring;  tbathowerer  bis  concern  ia  tfeetrasaactioQ  nngiit 
operate  on-  hia  feelings'  and  affeet  bis^ci^edit,  bedld  not  thidc 
he  had  such'  an>  interest  as*  to  render  him  incompetentr 
AfUleiy  was  then  called,  who  said,  that  be  leed  tbe  protest 
in  a  cursory  manner,  and  that,  whien  be  caaie  ta  tbe  average, 
obserrihg  the  accounts  to  be  correct,  and  net  then  kaawing 
wlinit  be  had  learned  aftcFrwavda,  m.  that  some  vitriol  had 
been  stow^  in  an  impnsper  part  of  the  ship,  hesigaedvthe 
adjustment-^enyon,  C*  X.  **  When  I  first  came  into  thaa 
court,  I  was  toM  tlM  a^  adjustment  was  eoMtlusiver  evidence* 
against  a  defendant.    My  mind  revolted  at  this  propositioii, 
and  I  then  went  t^  the  esten^  andperkmps^  Ihme  gtme  far 
enottgh\  of  saying,  that  if  there  had  beew  aajr  ftaud  pmetised, 
or  if  there  had  been  any  miSGOttcepltOD  or  the  law  or  febt 
upon  which  the  adjustment  had  been  made,  the  underwriter 
should  not  be  absolutely  concluded  by  it;  but  can  I  say  in 
this  case^  that  a  merchant  ia  the*  city  of  London,  when  pa- 
peis  laeia  laid  before  him,  ai^  he  had  aa  offKUluoity  of 
enmininff  them,^  signed  the  ad^ustosent  ineonnderaUlyif' 
Vardkt  for  the  plaintiff.-^N.  The  defendant  waa  not  pre- 
ptted  to  prove,  that  tbe  vitriol  had  been  improperly  stowed. 

a  D^ Gtiron t. Galbiaitti, IM^,  104.  donSittiMafter M. T.41  a.3.B.S. 

b  VoUa  and  aaoUitr  v.  Qriffitht,  Lou-       KenyoD,  CT  J.  ICSS. 
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See  CliriBtian  ▼.  Combe,  2  Esp.  N.  P.  C.  489.  to  tbe  same 
effect 

Since  these  decisionSy  a  case  has  occurred,  viz.  Herbert  v. 
Champion,  1  Camp.  N.  P«  C.  134,  in  which  Lord  Ellenbo- 
rough  has  expressed  a  clear  opinion,  that  an  adjustment  is 
merely  an  admission  on  the  supposiiion  of  the  truth  of  cer- 
tain facts  stated,  that  the  assured  are  entitled  to  recover ;  and 
although  it  is  incumbent  on  an  underwriter,  who  has  once 
admitted  his  liability  by  an  adjustment,  to  make  out  a  strong 
esse,  yet,  until  actual  payment  of  the  money,  he  may  avau 
himself  of  any  defence,  which  either  the  facts  or  tbe  law  of 
the  case  will  furnish. 

'  In  Shepherd  v.  Chewter,  I  Gamp*  N.  P.  C.  274.  it  was 
holden  that  an  adjustment  was  not  binding,  although  the 
underwriter,  at  the  time  of  signing  it,  had  an  opportunity  of 
becoming  acquainted  with  the  history  of  the  voyage,  and  the 
circumstances  attending  the  loss,  his  attention  not  having 
been  drawn  to  the  fact  which  discbaiiged  his  liability  to  the 
assured ;  Lord  EUenborough,  C.  J.  observing,  that  the  ad- 

iustment  was  prhmd,  /act> '  evidence  against  the  defendant, 
lut  it  certainly  did  not  bind  him,  unltss  there  toas  a  full  dis^ 
eUsure  of  the  circuinstances  of  the  case :  unless  they  were 
all  blazoned  to  him  as  they  really  existed.  But  see  Mr. 
Campbelfs  note  on  this  case,  in  which  he  has  shewn,^  that, 
upon  principles  of  law,  a  mere  adjustment  is  not  in  any  case 
or  unoer  any  circumstances  conclusive,  and  that  the  utmost 
effect  which  can  be  given  to  it,  is  to  transfer  the  burthen  of 

1>roof  from  the  assured  to  the  underwriters.  The  doctrine 
aid  down  by  Lord  EUenborough,  in  Herbert  v.  Champion, 
certainly  supports  the  argument  of  Mr.  Campbell :  but  the 
expressions  used  by  his  Lordship  in  Shepherd  v.  Chewter, 
seem  to  re-establiah  the  opinion  delivered  by  Lord  Kenyon 
in  VoUer  v.  Griffiths,  and  Christian  v.  Combe.  It  is  to  be 
lamented  that  on  a  subject  of  so  much  importance,  hitherto, 
there  has  not  been  one  solemn  decision,  and  that  the  law 
relating  to  tbe  operation  and  effect  of  an  adjustment,  is  still 
to  be  gleaned  from  the  fluctuating  opinions  of  three  or  four 
judges  sitting  at  Nisi  Prius. 

A  ship  was  insured,  warranted  free  of  capture  in  port^ 
A  letter  announcing  her  capture  stated  it  to  be  in  port,  on 
which  the  undehvnter  and  assured  adjusted ;  the  former  re- 
turned, and  the  latter  received  back  the  premium.  It  after- 
wards appeared  the  capture  was  not  in  port  Held,  that  the 
assured  was  not  precluded  by  the  adjustment  and  repayment 

c  Reyner  ▼.  Hall,  4  Taunt.  735. 


»  . 
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from  recovering  on  the  policy.  Whether  the  underwrMef^a 
name  bad  been  struck  off  the  adjustment  only',  or  off  the 
policy  also*. 


VIII.  0/  the  Remedy  by  Action  for  Breach  of  the  Contract 
of  Insurance^  and  herein  of  the  Declaration'^ Plead-' 
*  ings — Consolidation  Rule. 

The  usual  remedy  or  form  of  action  against  the  insurers 
or  underwriters,  to  recover  a  loss  upon  a  policy  of  insurance, 
is  an  action  on  the  case,  founded  upon  the  express  special 
undertaking  of  the  insurers  who  have  signed  the  policy,  or 
(as  it  is  technically  called)  a  agecial  assumpsit,  adding  a 
general  indebitatus  assumpsit,  with  the  usual  money  counts, 
as  they  may  become  necessary,  in  case  the  policy  should  be 
considered  as  void,  and  the  assured  entitled  to  recover  the 
premium. 

The  policy  must  be  stated  in  the  declaration,  and  it  must 
be  alleged,  that  it  was  signed  or  subscribed  with  the  name 
of  the  insurer  agaitist  whom  the  action  is  brought;  that  in 
consideration  that  the  assured  had  paid  to  the  defendant  the 
premium,  the  defendant  had  undertaken  to  indemnify  the 
assured  against  the  losses  specified  in  the  policy ;  that  the 
goods,  wares,  and  merchandizes,  were  laden  on  board  the 
ship  to  the  amount  of  £ — (t.  e.  the  value  insured)  (36) ;  and 
further  it  must  be  alleged,  that  the  plaintiffs  were  interested 

a  Reyner  t.  Hall,  4  Taunt.  725.  e  lb. . 


(36)  In  an  action  on  a  policy  of  insurance  of  indigo  and  bale 
goods,  after  setting  out  the  policy,  it  was  averred  in  the  declaration 
that  divers  goods  were  loaded  on  board,  and  that  the  policy  was 
made  on  the  said  goods ;  on  special  demurrer,  because  it  was  not 
averred,  that  the  goods  stated  to  have  been  loaded  on  board  were 
indigo  or  bale  goods,  the  court  observed,  that  the  allegation,  in  the 
declaiation,  that  the  policv  was  made  on  the  goods  put  on  board, 
completely  answered  the  objection  taken,  since  that  could  not  be 
true,  unless  indigo  or  bale  goods  were  loaded  on  board,  which  it 
would  benecessary  for  the  plaintiff  to  prove  at  the  triaL  De  Sy- 
mous  V.  Johnston,  2  Bos,  and  Pul.  N.  R.  77* 
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fSjY  itierevfiy  xmlesB^the  insurance  be  oir  ft  tottAgn  slrip,  in 
trmcb  esse  an  avenmnC  of  rateresC  tb  not  necessaiy  (38); 


(37)  It  is  immaterial  to  aver  interest  at  any  day  previous  to  the 
commencement  of  the  risk*  In  a  declaration  on  a  policy  dh  freiffht* 
if  it  be  averred  that  the  plaintiff  was  interested  at  the  time  of  the 
ship's  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and 
that  afterwards^  on  a  subsequent  day»  the  plaintiff  acquired  an  iib- 
terest,  it  will  sufl^ce.  Per  Cur.  Rhind  ▼.  Wilkinson,  2  Taunt.  242, 3. 

A  person  who  has  several  interests  in  a  cargo,  viz.  as  partner  in 
Xths,  as  consigp:iee  of  the  whole,  and  as  having  a  lien- on  the  whole 
for  advances,  may  protect  them  all  by  one  insurance,  without  ezpres- 
sins  in  the  policy  tne  number  oi  nature  of  his  interests.  Carnitbers 
▼•  Sheddon,  6  Taunt«  14. 

Joint  owners  of  property  insuied  for  tbrir  joint  use  and  oft  (heir 
own  account,  cannot  recover  vpon  a  count  ob  thefolicy  avermg  tha 
interest  to  be  in  one  of  them  only*» 

(38)  Whether,  itk  suck  case,  it  may  lie  neceanfy  that  any  idlegv 
tton  as  to  the  property  of  the  ship  should  be  made  oft  the  part  of  the 
plaintiff,  or  whether  it  be  not  incumbent  on  the  defea^Emt  to  shew 
that  the  property  is  not  insurable  within  the  statute  19  G.  2.  c^  37. 
s.  1.  is  a  question  which  has  not  been  solemnly  decided.  In  several 
oaaes,  where  actions  have  been  brought  on  foreign  ships,  averments 
as  to  the  property  have  been  inserted  in  the  declaration.  In  Crau* 
ford  ▼.  Hunter,  8  T.  R.  15.  it  wn»  averred,  that  the  ships  inMired  wens 
not  belongi^  to  his  najeaty^  or  any  of  his  subjects,  befofBGrai  tk^ 
fiflM  of  makmathe  policy^  or  at  the  Ume  of  the  Urn.  In  Nantea  ▼». 
Thompson,  2  East,  385v  the  averment  was,  **  that  the  shin  was  net 
at  the  time  of  effecting  the  policy,  nor  of  the  happening  oi  the  loss,, 
nonitf  any  other  ttme,  the  property  of  the  kii^,  or  any  of  his  sub^ 
jects."  |n  neither  of  these  cases  was  any  Ejection  made  to  the 
form  of  the  averment ;  but  in  Kellner  v.  Le  Mesurier,  4  East,  396, 
(where  an  insurance  was  made  in  England  on  the  ship  Princess  Lou- 
isa, lost  or  not  lost,  **  at  and  from  Lisbon  to  Cadiz,  &c.")  the  aver- 

^  ment  being  that  the  ship  was  not  at  the  time  of  making  the  policy^ 
nor  of  the  happening  of  the  loss,  the  property  of  the  king,  or  any  of 
hn  subjects,  there  was  a  special  demurrer,  assigning  for  cause,  that 
the  declaration  did  not  contain  an  averment  of  interest  and  that  it 
did  not  appear  that  tiie  ship,  at  the  time  of  her  departing  from  Lis- 
bon, or  at  the  b^fianing  of  the  adventure  insured,  waa  sot  the  pro- 
party  of  the  king,  or  any  of  his  subjects.  It  was  contended,  o»  the 
pffft  of  the  plainuffy  that,  supposing  the  allegation  in  queHion  to  b^ 
msufficient,  yet  it  m^;bt  be  rejected  as  sorp^usag)^,  for  it  was  not 
necessary  to  make  any  aU^;at]oii  at  all  on  the  subject,  and  that  the 
onua  la^  on  the  defendant  to  shew,  that  the  proper^  wnfrnot  insor*- 
aUe  in  virtue  of  the  provisions  introduced  oy  the  statme  \t  Q.  2. 

•  Bell  V.  AnUe/,  16  East,  141. 
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Tba  4ciidarft^ioD  then  proceeds  to  state,  that  the  property 
insttred  was  lost^  aqd  by  what  means  jt  was  lost,  so  as  to 
bring  the  case  within  some  or  one  of  tHe  perils  specified  io 
the  policy,  and  thereby  intended  to  be  insured  against;  as 
by  toe  barratry  of  the  master  or  mariners,  &c. 

It  is  ilecessary  to  shew  who  are  the  real  contracting  parp 
'  ties ;  and  to  describe  truly  the  interest  on  which  the  policy 
Is  effected.  Therefore  if  A.  and  B.,  jointly  interested  in  a 
ship,  effect  an  insurance,  and.  there  be  two  counts,  the  one 
Averring  interest  in  A.  and  the  other  averring  interest  in  B., 
thd  plamtiff  can  recover  on  neither  counts 

If  the  plaintiff  should  all^  in  the  declaration  >,  that  there 
was  a  total  loss^  and  lay  his  damages  accordingly,  evidence 
of  a  partial  toss  will  maintain  the  declaration,  and  plaintiff 
may  recover  the  amount  of  his  real  loss. 

.  The  two  iasurance  companies,  namely,  the  Royal  Ex* 
change  and  the  London  Assurance,  having  beea  im  constr 

Sience  of  the  stat  6  6^  1*  c^  18*  incorporated  by  sevend 
artera  granted,  and  b»viiig  a  common  seal  afl&xed  to  all 
their  contracts,  the  proceeding  against  these  companies 
must  be  by  action  of  debtor  covenaot  ' 

If  there  has  been  a  double  insurance  (39),  then  ft  will  be 
proper  to  consider  sgahist  which  of  the  nnderwriters  (as*  the 
best  man,  or  in  the  b^rt  circumstances)  the  actibn  shall  be 
brought 

f  CohiD  ▼.  Hannam,  5  Taunt.  101.         g%  Bur.  904.  I  Bl.  R.  ISS* 


e.  37.  s«  1 .  The  coart  bein^  of  dniaion  in  favour  of  the  defendant, 
on  another  groand  of  objection,  aeelitied  the  consideration  of  the 
question  as  to  the  averment* 

(39)  Double  insurance  is,  where  there  are  two  insurances  made  . 
by  the  same  person  on  the  same  risk,  whereby  the  assur^  proposes 
to  receive  the  said  sum  twice  for  the  same  loss,  or,  in  other  words, 
a  double  satisfaction.  The  policy  of  the  law,  however,  will  permit 
the  recovery  of  a  single  satisfaction  only.  But  although  the  insured 
is  not  entitled  to  two  satisfactions,  yet  in  an  action  upon  the.  first 
policy,  he  may  recover  the  whole  sum  insured  *•  Whether  in  si|cb 
case  the  first  insurers  may  recover  a  rateable  satisfiiction  from  the 
other  insurers  seems  to  be  a  vexaia  quastiof.  See  further  on  the 
subject  of  double  insurance,  Godin  v.  London  Assurancci  1  Burr. 
489.    1  Bl.  R.  103. 

•  Nawbj  V.  lUsd,  1  Bk  R.  416. 

t  Aff.  Newby  ▼.  RMd,.ubi.  lup.  Rogws  V.  Davis»  Beawes,  242.  Davis  v. 
Oildart,  aU  decided  at  N.  P.  bgr  U.  Ifsasfteld.  N€«.  Afticaa  Comp.  v.  BaU. 
I  Show.  laa. 
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Of  the  Pleadings.     ' 

The  action  of  assumpsit  being  that  form  of  action  which 
is  most  usually  brought  upon  policies  of  assurance,  the  de- 
fendant may  of  course  plead  any  plea  which  the  law  permits 
to  be  pleaded  to  that  action ;  but  as  the  grounds  of  oefence, 
which  are  most  usually  insisted  on  by  the  insurers,  go  to 
the  disaffirmance  of  the  contract,  and  consequently  may  be 
given  in  evidence  under  the  general  issue,  non  assumpsit,  it 
rarely  happens  that  any  other  plea  is  pleaded.  This  plea  puts 
in  i^sue  every  material  allegation  in  the  declaration. 

The  actions  of  debt  and  covenant  (which  are  the  only 
forms  of  action  which  can  be  adopted  in  cases  where  the 
two  insurance  companies  are  defendants)  not  admitting  by 
the  rules  of  the  common  law  of  aily  plea  like  iion  assumpsit, 
which  will-  put  in  issue  the  whole  declaration,  (for  non  est 
factum  only  puts  in  issue  the  due  execution  of  the  deed 
declared  on,)  it  has  been  expressly  provided  by  stat  11  G.  1. 
c.  SO.  8.  43.  **  that  in  all  actions  of  debt  against  either  of  the 
'  said  corporations,  or  upon  any  policies  of  insurance  under 
their  common  seal,  it  shall  be  lawful  for  them  to  plead  gene- 
railv»  that  they  owed  nothing  to  the  plaintiff  iu  such  action; 
and  in  actions  of  covenant  upon  such  policies  to  plead  gene- 
rally, that  they  have  not  broken  the  covenants  in  such  policy 
contained,  or  any  of  them.  And  if  issue  be  joined  thereupon, 
it  shall  be  lawful  for  the  jury,  if  they  see  cause,  to  find  a 
verdict  for  the  plaintiff,  and  to  give  such  part  only  of  theaum 
demanded,  if  in  debt,  or  so  much  damages,  if  in  covenant,  as 
it  shall  appear  to  them,  upon  the  evidence,  such  plaintitf 
ought  injustice  to  have." 


Consolidation  Rule* 

In  actions  upon  a  policy  of  assurance  against  several  un- 
derwritersS  the  court,  by  consent  of  the  plaintiff  will  make  a 
rule,  on  the  application  of  the  defendants,  which  is  called  the 
consolidation  rule,  for  staying  the  proceeding  in'all  the  ac- 
tions except  one,  upon  the  defendant's  undertaking  to  be 
bound  by  the  verdict  in  that  action,  and  to  pay  the  amount 
of  their  several  subscriptions  and  costs, .  in  casje  a  verdict  shall 
be  given  therein  for  the  plaintiff.     This  rule,  though  at« 

h  Tidd'U'rac .  p.  532,  ed. 2d.  557.  ed.  3d. 


INSURANCE. 


9T5 


tempted  before  without  success,  was  introduced  by  Lord 
Mansfield  into  general  use,  to  avoid  the  expense  and  delay 
arising  from  the  trial  of  a  multiplicity  of  actions  upon  the 
same  question  ;  and  if  the  plaintiff  will  not  give  his  consent, 
the  court  have  the  power  of  granting  imparlances  in  all  the 
actions  but  one,  till  the  plaintiff  has  an  opportuifity  of  pro- 
ceeding to  trial  in  that  action.  On  the  other  hand,  if  the 
plaintiff  consent  to  the  rule,  the  court  will  make  the  defend* 
ants  submit  to  reasonable  terms,  such  as  admitting  the  po- 
licy, producing  and  giving  copies  of  books  and  paipers,  and 
undertaking  not  to  file  a  bill  in  equity,  or  bring  a  writ  of 
error.  .    ^ 

The  plaintifl^  having  brought  actions  against  the  defend- 
ant, and  several  other  underwriters,  upon  a  policy  of  insur- 
ance', a  consolidation  rule  was  obtained,  by  which  it  was 
ordered  that  the  several  parties  should  be  bound  by  the  ver- 
dict to  be  given  in  a  cause  of  Aylwin  v.  Wylie.  That  cause 
having  been  tried,  and  a  verdict  found  for  the  plaintifi',  the 
defendant  brought  a  writ  of  error;  but,  ha  vrog  omitted  to 
put  in  bail  in  error,  within  due  time,  the  plaintiff  took  out 
execution.  'J'he  defendant  in  the  present  action  then 
brought  a  writ  of  error,  and  put  in  bail,  notwithstanding 
which  the  plaintiff  moved  for  leave  to  sue  out  execution 
against  hiin.  The  court  refused  the  application.  Sir  J, 
Mansfield  observing,  that  the  form  of  the  consojidation  rijle 
decided  this  motion,  which  was,  that  the  proceedings- in  the 
several  cases  should  be  stayed,  and  that  tne  parties  should 
bfs  boMnd  by  the  verdict  to  be  given  in  the  cause  of  Aylwin 
y.  Wylie,  if  that  should  be  to  the  satisfaction  of  the  judge 
and  the  court  How  then  could  the  court  say,  that  this  rule 
deprived  the  defendants  in  any  of  the  actions,  from  bringing 
writs  of  error  ?  It  was  admitted  that,  in  the  action  tried, 
the  defendant  was  entitled  to  bring  a  Writ  of  error.  Then 
why  should  the  other  defendants  be  precluded  ?  It  was  con- 
tended, however,  that  as  the  defendant  in  the  action  tried 
had  been  prevented,  by  a  blunder,  from  rendering  his  writ  of 
error  eflfectual,  that  blunder  should  affect  the  other  defend- 
ants. But  the.re  was  nothing  in  the  rule  to  authorize  that 
position ;  the  6rder  relateid  solely  to  the  verdict 

i   Ayiwiii  T.  Favme,  2  N.  R.  430*. 
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IX.  Of  ite  »««trf  GfoiHiitt  of  Dtfence  on  which  Ae  tn» 
surer  may  insist : 

!•  AlisnEnsmy. 

3.  lUegtd  Vmfage  or  illegal  Ccnmsres. 
5.  MtfTspniMntatton. 

4.  Breach  of  fTafran^, 

ri.  TimeofSailina.  ^ 

„  12,  &fel5f  of  a  S^ip  a<  a  jHirtfcictor  Time, 

^^*''***13.  To  dkpart  with  Convoy. 
4.  Neutral  Property. 

NottodsviaU. 
Seaioorlhinees. 

5.  JZe-oMiriiiioB. 
&  Wager  Policy. 


***      J  2. 


l«  jiiiaa  JSnewey^ 

If  the  parties  Untepettod  in  tbe  ioBuiaBoe  beoonie  aiien  eae* 
mies  before  the  Joes  btppens,  this  may  be  pUadad  to anao* 
tioD  broi^ht  in  the  naiae  of  the  British  agent  who  effected 
tb^.ins^mnc^^  But  whese  parties  interested  becane.aliea 
eMRiies  (after  the  loss  happened,  tboaeh  before  action  com* 
nenced,  it  »!as  holdeii  ttust  the  BritiA  agent,  who  efiected 
the  iBsuranoe,  (might  irecowr  against  the  underwriter,  who 
bad  only  ipMcled  the  general  issued 


^  Mhgfl  VsK^sfff^  mrlUagalCommtm. 

'  JLtmUbtr  faound  of  dtfence  is,  libat  the  Toyage 
was  prohibited   by  law,  *or  that  the  goods  insured  were 
intended  for  carrying  on  an  illq;al   commerce.      In  nei« 

k  BruidoiiT.Nea»itt,ST.  R.S3.  jed  detaiaed  priMMria  naaMdnr* 

1  FUndt  ▼.  WtteiB,  15  Baft,  SSO.    Sec  la^  war,  payable  to  another  Britiah 

alao  Hannan  ▼.  Kisgitoii,  3  Camp.  aa^jaet  deteined  thcie,  ia  there  i»- 

N.  P.  C.  153.  S.  P.  Aa  alien  to  whom  doned  l^the  latter,  majaae  on  It  in 

abUlof  escfaaafedrawnonaBritiafar  thifconntiy  after  the  return  of  pcaoa. 

aotgaetinft41aBd,bjaBritiihsab*  Antoiae  ▼.  Moisheadi  6  Taunt  S37* 


INSURANCE.  on 


A«r  0S  the^e  iOfae$  tmn  aa«ctio«  be  wppflsied  9gnmt 
wndenHriritur  ifor  npihperGarmaiice  i^  the  cartnMt  for  inaarr 
ance. 

Tli^;oimwigtafioe  of  tbe  undejnwriter  ^vving  been  mpprieed 
iGf  the  illeg^ky  of  tbe  ¥oya|B;e  or  tiade  m  ^v^Ujr  uMiaterad, 
W»  in  Older  to  render  toe  siuHimiice  illegal,  k  is  tieocBiwy 
4b«t  tbe  iUegaUt^  should  exist  dttpkig  the  course  of  the  irw^ 
^ge  insured.  Heooe,  a  policy  >oq  i^eods  piurcbased  with  the 
firocoedsof  an iUegal  caigo is  binding* ;  And^^in lilfiejnBiintr, 
4be  assuied  jusy  iseoover  on^a  poliic»r»  although  tbe  ^j^qs,  im 
a  jMrior  voyi^,  bad  'been  guiitv  of  aome  ^^raosgnssaiaa  <fbr 
nrbioh^ahe-ivas  JiaMe  to  be  fieizea^ 

Tmdin^  with  an  enetny^,  without  tbe  IcinB^s  license,  ^Nng 
illagd,  Mhe  law  will  not  cmoroe  a  coivtract  of  tnsuninee  made 
for  the  ptx>tection  of  such  trade.  But  it  is  legal  to  trade 
with  the  aiibjeots  of  an  enemy^s  countiy  by  the  king^s  license^. 
if  ft  Ik  provided  in  euch  license,  that  the  party  acting  under 
ft  shall  gifse  bond  for  the  due  exportation  to  the  phK^es  pro- 
posed ^  the  goods  intended  to  be  exported  to  such  country^ 
and  4bey  are  eocported  without  such  bond  having  been  gtveq, 
Mch  ^gppoitailion  is  iM^fal,  and  the  owners  cannot  {recover  on 
a  poiky  to  iproteotthe^^foods^  If  a  license  to  export  and  de- 
liw  goods  to  an  enemy's  eountry  be  gnmted  for  a  limited 
ttaw,  k  is  not  sufficient,  that  the  goods  were  shipped  before 
tbe  expiration  tyf  the  time,  the  4ihip  not  saiKng  until  itfter  that 
time.  Bift  it  'the  adiventore  lioensed  l>e  bond  fide  iproeecuted, 
wMiro  a  iportof  the  time  limited,  it  will  not  become  illegal, 
because,  hv  some  accident,  the  voyage  was  protracted  beyond 
that  periedfs. 

Trading  to  the  East  Indies,  in  contravention  of  the  atat; 
0  &  10  W.  '3.  c  44.  f whereby  a  monopoly  is  vested  in  tb? 
Sast  India 'Company),  is  illegal,  and  consequently  poticiea  on 
ships  engaged  in  such  trading  are  void'. 

Whenever  .th^  icxowo,  fw  piwpMBf  4>f  «tat»  4K>licy  land 
public  advaotSjg^,  licenses  41  description  4of  tmding  /with  sra 
ex»mfs  4:auiitry«  which  wovdd  fOtberwise  be  unquostionaUgF 
|1Im»V  wch  4iQmo)ecce  jm^t  be  mpvdedbyiaU  Ibejiribjads 
of  the  realm,  and  by  the  courts  of  law  as 'legal,  w.idi4li  tha 
consequences  of  its  being  l^gal ;  one  of  which  conseif  nances 
is  a  Tight  to  contract  wRh  other  sqbiectoof  thecQuptlyfor 
the  protection  df  such  property  in  the  course  of  its  coixvey- 

m  BiidT.  ApplftOD,  8  T.  a.  663.  q  Sebroedcr  ▼.  Vauz,  16  East,  6S. 

B  8*  C.  r  Camden  ▼.  Andenon,  6  T.  R.  7S9> 

o  Scsti  Y..Bd|,a  T.  ft.iSaS.  AIiwyOi«<m>cnorin^&ieM3^.  |  Bat. 

p  Vandyek  ▼.  WbitiiiOEa^t2tet»jAS6.  Si  Pul.  372. 
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uce  to  itB JiceDwd  place  of  destination,  though  anenemy^a 
oountiy,  and  for  the  purpose  of  being  there  delivered  to  an 
alien  enemy  as  consignee  or  purchaser*. 

A.  a  Spaniard  by  birth*,  who  had  been  domiciled  as  a  mer- 
chant in  England  for  several  years,  having  purchased  and 
shipped  goods  in  a  neutral  vessel,  on  account  of  a  correspon- 
dent, a  native  of,  and  resident  in  Spain,  obtained  a  license 
from  the  British  fi^ovemment  for  the  vessel  to  proceed  with 
^er  cargq  on  a  voyage  from  an  English  port  to  a  port  in 
SpaiU)  A^  effected  a  policy  on  the  goods,  which  was  in  th6 
usual  fcMin,  and  stated  to  be  made- by  A.  **  as  well  in  his  owii 
name  as  in  the  name  of  any  person  to  whom  the  same  might 
appertain."  The  vessel,  in  the  prosecution  of  the  voyage, 
was  captured  by  a  French  privateer,  and  carried  into  a  port 
in  Spain,  where  the  vessel  and  cargo  were  condemned.  At 
the  time  of  the  capture  and  coodemnatioti,  France  and  Spain 
were,  co-belligerent  allies  at  war  with  England.  A.  having 
b^rought  an  action  on  the  policy,  averring  intesest  in  the  pur- 
chaser, it  wa9  bolden,  tbajt  A.  was  entitled  to  recover,  and 
that  the  action  was  well  brought  in  his  name  for  the  bene^ 
Bt,  of  the  purchaser ;  that  the  legal  result  of  the  license  waa^ 
that  not  only  the  plaintiff,  the  person  licensed,  might  sue  in 
respect  of  such  licensed  commerce  in  an  English  court  of  kw, 
but  that  the  commerce  itself  was  to  be  regarded  as  I^lized 
for  all  purposes  of  its  due  and  eflfectual  prosecution.  That 
fpr  the  purpose  of  the  licenced  act  of  trading  (but  to  that  ex** 
lent  only)  the  persoh  licensed  was  to  be  con3idered  as  victu* 
ally  an  adopted  subject  of  this  country,  and  his  trading,  as 
far  a^  the  disabilities  arising  out  of  a  state  of  war  were  coot 
cerned,  was  British  trading ;  that  the  plaintiff  and  the  Spa- 
nish purchais^rof  the  cargo  were  actually  privy  to  the  object^ 
of  the  British  government,  and  acting  in  uirtherance  there9^ 
and  in  direct  6pposition  to  the  laws  arid  policy  of  their  own 
country,  and  that  it  could  not  be  contended  to  be  illegal  to 
insure  a  trade  carried  on  in  contravention  of  th^  laws  of  a 
state  at  war  with  us,  and  in  furtherance  of  the  policy  of  our 
country  and  its  trade,  and  which  this  trade  in  question,  sanc- 
tioned as  it  was  by  his  majesty's  license,  must  be  deemed  to 
have  been. 

In  Mennett  v.  Bonham,  1$  East,  495,  and  Flindt  v.  Crok- 
att,  16  East,  522,  which  were  argued  in  B.  R.  E.  T.  52  Creo.. 
3.  the  authority  of  the  preceding  decision  appears  to  have 
been  doubted.    These  latter  cases  have  been  reviewed  in  a 


I  U^paridia  T.  Noble,  Id  £stt,332.. 


t  Usparicha'y.  Noble,  B.lt.H.51 0.3. 
13  £Mt,  332. 
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Court  of  .£rror ;  and  ibe  judgment  of  B«  R.  has  been  retersed. 
See  5  Taunt  674*  See  also  Anthony  v.  Moline,  5  Taunt 
711 ;  and  Bazett  v.  Meyer,  5  Taunt  824. 

A  license  granted  under  an  order  in  council  to  H.  S.  (a 
British  resident  merchant),  permitting  a  vessel  bearing  any 
flag,  except  the  French,  to  proceed  in  ballast  from  at^y  port 
north  of  the  Scheldt  to  Archangel,  there  to  load  a  carso  of 
auch  goods  as  are  permitted  by  law  to  be  imported,  and  pro- 
ceed with  the  same  to  a  port  in  the  united  kingdom,  was  con- 
sidered as  not  conflned  personally  to  H.  S.,  or  any  particular 
class  of  persons':  and,  therefore,  where  Russian  subjects  at 
Archangel,  who  were  alien  enemies,  had  shipped  good#:  under 
such  license  for  the  purpose  of  being  brought  into  this  coun«* 
try :  it  was  held,  that  they  were  protected  by  it ;  and  an  in- 
surance made  for  their  benefit  was  legal. 

A  license  to  I.  H.,  of  London,  merchant,  on  behalf  of  him-* 
self  and  other  British  or  neutral  merchants,  to  import  a  cargo 
from  certain  limits,  within  which  an  enemy's  port  is  situate, 
in  any  vessel,  bearing  any  flag  exeept  the  French,  will  pro- 
tect a  ship  trading  from  that  port,  m  which  ship  L  H.  and 
an  alien  enemy  are  jointly  interested';  and  therefore  such 
interest  was  held  insurable. 

By  virtue  of  a  treaty  of  commerce  entered  into  between 
Great  Britain  and  the  united  States  of  America (40),  the  citi- 
zens of  the  United  States  may  carry  on  trade  between  the 
British  territories  in  the  East  Indies  and  the  United  States, 
in  articles  not  entirely  prohibited.  It  is  not  necessary  that 
this  trade  should  be  a  direct  and  immediate  trade  from  the 
United  States  to  the  British  territories^;  it  may  be  carried 
on  circuitously  through  any  country  in  Europe,  including 
Great  Britain.  A  natural-lx>ro  subject  of  Great  Britain,  ad- 
mitted a  citizen  of  the  United  States  of  America,  either  be- 

Q  Robinson  ▼.  Touray,  IM .  &  S.  217.  fan  E.  T.  56  Gen.  3. 6  Maule  k  8el« 

8.  P.  Same  ▼.  Cheewwrigfat,  ib.  280.  wyn,  26. 

reooflroized  in  Hulloian  t.  Whitmore,  z  Hagedoni  v.  Reid,  1  M.  A  ^.  567. 

8  M.  ft  8. 340.  Tbe  nme  lubject  wag  y  Wilton  t.  Mairyat,  8  T.  R.  31 .    Af- 

diacuased  again  in  RnckerT.  Analey,  Armed  on  error  in  tht  Ezclieq.  Ch. 

B.  R.  Sittinga  at  SerjeanU  Inn,  be-  1  Boa.  *  Pnl.  430. 


(40)  This  treat^r  was  entefed  into  on  tbe  1 9th  of  November,  1794, 
ratified  by  the  United  States  on  the  14th  of  August,  1795,  and  by 
faii  majesty  on  the  28th  of  October  in  that  year,  and  retrospectively 
oonfirmed  by  parliament.  See  stat  37  Geo.  3.  c.  97.  The  arti- 
des  of  this  treaty,  relating  to  the  subject  now  under  consideration, 
will  be  ipund  in  a  note  to  the  report  of  Wilson  v.  Mafryat,  '8  T. 
R*  35* 

Vol.  II.  u 
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fbre  or  after  the  declaration  of  American  Independence^  has 
been  considered  as  a  citiaen  of  the  United  States,  within  the 
meaning  of  the  above-mentioned  treaty,  and  as  such  entitled 
to  the  coqamercial  privileges  thereby  granted.  Hence  a  po- 
licy of  insurance^  efTected  by  or  in  favour  of  such  adopted  ci- 
tizen of  the  United  States,  for  the  protection  of  such  circuitous 
trade,  is  valid. 

A  naturaUbom  subject  of  this  country,  domiciled  in  a  fo- 
reign country,  in  amity  with  this,  may  lawfully  exerqise  the 
privileges  of  a  aubiect  of  the  country  where  he  is  domiciled, 
to  trade  with  another  country  in  hostility  with  this';  there- 
fore where  plaintiff,  a  British-born  subject  domiciled  in  Ame- 
rica, effected  a  policy  of  assurance  on  ship,  freight,  and  goods, 
at  and  from  Virginia  to  any  ports  in  the  Baltic,  and  the  siiip 
was  captured  in  her  way  to  Elsineur,  in  Denmark ;  Denmark 
being  in  amity  with  America,  but  at  war  with  this  country  : 
held,  that  the  plaintiff  was  entitled  to  recover. 

Although  insurances  upon  goods,  the  exportation  or  im- 
portation of  which  is  prohibited  by  the  law  of  England,  or 
by  the  law  of  nations,  be  illegal^  yet  where  the  prohibiU<^  is 
founded  merely  on  the  law  of  a  foreign  state,  the  insui'ance 
will.be  valid;  because  one  nation  never  takes  notice  of  the 
revenue  Uws  of  another*. 

The  mere  circumstance  of  an  alien^  residing  in  an  enemy's 
country  will  not  invalidate  an  insurance  ejected  by  him  on 
goods  to  be  delivered  at  a  neutral  or  friendly  port 

Though  a  state  may  be  in  the  military  possession  of  one  of 
two  belligerents,  that  will  not  constitute  her  subjects  enemies 
to  the  other  belligerent,  if  the  sovereign  power  of  the  latter 
chooses  to  permit  a  continuance  of  commerce  with  them*: 
therefore,  where  an  insurance  was  efibcted  on  pltiperty, 
•hipped  in  this  country,  on  account  of  persons  who  were  do* 
miciled  at  Hambureb,  at  a  time  when  that  country  was  in  the 
possession  of  French  troops^  the  senate  continuing  to  exercise 
the  powers  of  civil  government,  in  the  same  manner  as  be- 
fore, held  that  the  assured  were  entitled  to  recover  for  a  loss 
which  happened  in  the  course  of  a  voyage  permitted  by  his 
majesty*s  orders  in  council. 

Where  a  particular  trade  is  prohibited  by  express  statute, 
insurances  made  for  the  protection  of  such  trade  are  illegal*. 

The  owners  of  a  vessel^  who  by  performing  the  legal  sti- 

X  Bell  ▼.  Reid,  1  M.&  S.  726.  c  Hagpcdoru  ▼.  Bell,  1  M.  &  S,  456. 

a  Flanche  t.  Fletcher,  Doug.  250.  d  MobnstOD  ▼.  I^uttoo,  Doug^.  254. 

b  Bromley  y.  Heieltine,  1  Carop  N.  P. 
C.  75. 
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pulations  of  a  charter  party,  provoke  confiscation  by  the  ille- 
gal and  piratical  act  of  a  foreign  state,  do  not  thereby  avoid 
their  assurance*. 

Trading  in  contravention  of  a  proclamation,  whereby  an 
embargo  is  laid  on,  in  time  of  war,  is  illegal ;  and  consequently 
an  insurance  Cipon  such  trade,  even  when  carried  on  by  a 
neutraKy  is  void. 

If  a  vessel  brings  hither  from  an  hostile  country,  under  a 
license,  a  cargo  of  enumerated  goods,  and  also  certain  other 
goods  not  licensed,  the  insurance  on  the  licensed  goods  is  not 
thereby  vitiated*. 

If  there  be  an  infirmity  in  any  part  of  an  integral  voyage, 
it  will  make  the  whole  illegal,  so  that  the  insured  cannot  re- 
cover upon  a  policy  on  any  part  of  it*.  So  if  a  party  insure 
goods  altogether  in  one  policy,  and  some  of  them  are  of  a 
nature  to  make  the  voyage  illegal,  the  whole  contract  is  ille- 
gal and  void. 

A  policy  was  effected  on  goods  to  be  thereafter  specified 
to  a  certain  amount* ;  by  the  specification  it  appeared  that 
the  ^oods  consisted  principally  of  hardware,  but  partly  of 
naval  stores,  the  exportation  of  which  was  prohibited,  under 

{^ain  of  forfeiting  the  stores,  treble  their  value,  and  the  ship, 
t  was  holden,  that  the  exportation  of  the  stores  being  illegal, 
all  contracts  for  protecting  the  stores  so  exported  were  impli- 
edly avoided ;  that  the  policy  was  one  entire  contract  on  gpods 
to  be  thereafter  specified,  to  which  the  underw^rite^s  sub- 
scribed; and  the  subsequent  specification  by  the  assured 
could  not  alter  the  nature  of  the  contract  with  respect  to*  the 
underwriterG|«  so  as  to  sever  that  which  was  originally  one 'en- 
tire contract 


3.  MisreprernntatUm^  Qmoeahnent,  and  Supprtstion, 

The  all^ation  of  a  falsehood^  or  misrepresentation,  (though 
by  mistake')  or  the  concealment  and  suppression*  of  tne 

e  Sewell  ▼.  Roy.  Ex.  An.  Gomp.  4  i  PftrUii  t.  Dick,  2  Camp.  N.  P.  C. 

Taunt.  856.  221.  U  Eart,  502.  8.  C 

f  Delmada  t.  Motteaz,  Park,  234.  k  Skin.  327.    Roberta  v.  FoDnewau^ 

f[  PietcfaeU  y.  Alinutt,  4  Tannt.  792.  Ftak,  176. 

See  1  Bf .  &  S.  450.  1  MacdowaU  y.  Fraser,  Doag.  260. 

h  Admitted  by  Ld.  Kenyon»  C.  J.  in  mDe  Costa  v.  Scandret,  2  P.  Wms. 

Wilson  V.  Manyat,  8  T.  R.  46.  and  170.    Hodgson  y.  Ricbardson,'!  Bl. 

expressly  laid  down  by  the  same  R.  463.  RatcUffe  t.  Sboolbred,  Park, 

learned  judg«  in  his  charge  to  the  -   160;  WUlet  y.  GMoftr»  IBai.<DPu]. 

jniy,  in  Biid  v«  Pigov,  loddon  Sit-  N.R.  14. 

tings  after  H.  T.  40  G«  3 .  fi.  R.  MSS. 

U2 


08«  INSURANCE. 

truth,  as  to  a  fact  or  circumstance  material  to  the  risk^  eitber 
by  the  assured  or  bis  agent*,  is  considered  as  a  fraud  on  the 
underwriter,  and  consequently  will  vacate  the  policy  or  annul 
the  contract  from  the  b^innin^.  Hence  the  underwriter  may 
avail  himself  of  this  ground  of  defence,  even  where  the  loss 
arises  from  a  cause  wholly  unconnected  with  the  fact  or  cir- 
cumstance misrepresented  ^ 

Goods  were  insured  as  the  goods  of  a  Hamburgher,  who 
was  an  ally,  and  the  goods  were,  in  fact,  the  goods  of  a 
Frenchman,  who  was  an  enemy ;  this  was  holdeu  by  Holt, 
C.  J.  to  be  a  fraud'. 

So  where  a  letter  had  been  received^,  stating  that  a  ship 
sailed  on  the  24th  of  November,  after  which  an  insurance 
was  made,  and  the  agent  of  the  assured  told  the  insurer,  that 
the  ship  sailed  the  latter  end  of  December;  this  was  holden 
by  Lee,  C.  J.  to  be  a  fraud. 

So  where  a  ship  was  insured  in  London,  on  the  30tb  of 
January%  on  a  voyage  from  New  York  to  Philadelphia,  and 
the  broker  represented  the  ship  to  be  safe  in  the  Delaware, 
on  the  1 1th  of  December,  whereas  in  fact  it  was  lost  in  that 
river  on  the  ninth  of  December ;  it  was  holden,  that  as  the 
representation  was  false  in  point  of  fact,  and  as  it  related  to  a 
material  circumstance,  namely,  the  safety  of  the  ship  at  a  cer* 
tain  time,  the  contract  was  annulled ;  and  although  it  ap- 
peared that  the  assured,  at  the  time,  believed  the  representa- 
tion to  be  true,  yet  the  court  were  of  opinion  that  this  did 
not  vary  the  case ;  for  it  was  incumbent  on  the  assured  to 
make  a  fair  and  true  representation,  and  if  be  represented 
material  facts  to  the  underwriter,  without  knowing  the  truths 
he  took  the  risk  on  himself  (41). 

n  Fitzberbert  ▼.  Mather,  1 T.  R.  12.         q  Roberti  v.  Foonereau,  London  Si(> 
o  Per  Lee,  C  J.  in  Seannaa  ▼.  Pone-        tings  after  Tirin.  1742.  Park,  2S&. 
'  reau,  Str.  1183.  r  Macdowall   ▼.  Fraser,    Doug.  26a 

p  Skin. 327.  See  also  Stewart  v.  Dunlop,  4  Bra. 

P.  C.  483.  Tomlin*8  ed. 


(41 )  It  was  said  by  Lord  Mansfield,  in  Barber  v.  Fletcher,  Doug. 
306*  that  it  had  been  determined,  in  a  variety  of  cases  *,  that  a  re- 
presentation to  the  first  underwriter  eitendej  to  the  others.  **  By 
an  extension  of  an  equitable  relief,  in  cases  of  fraud,  if  a  man  is  a 
knave  with  respect  to  the  first  underwriter,  and  makes  a  false  repre- 
sentation to  him  in  a  point  that  is  mateu'ial,  as  where,  having  notice 
of  a  ship  being  lost,  ne  says  she  was  safe,  that  shall  affect  the  po- 
licy with  regard  to  all  the  subsequent  underwriteis  who  are  presumed 

•  Q.  Ififacn  bt  as/  in  the  piiated  books 
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Theiame  rule  holds',  where  the  misrepreseDtation  is  made 
by  the  proper  agent  of  the  assured » although  the  assured  be 
not  guilty  of  any  improper  conduct ;  for  the  act  of  the  agent 
biiMs  the  principal;  and  it  will  be  presumed,  that  the  princi- 
pal knows  whatever  the  agent  knows. 

In  a  case  where  the  word  expected  was  used,  as  that  the 
vessel  insured  was  expected  to  set  sail  at  such  a  time,  this 
was  holden  not  to  amount  to  a  representation  ^ 

A  representation  by  the  owner  of  goods  insured  as  to  the 
time  of  the  ship's  sailing  is  matter  of  expectation,  and  if 
made  bond  fide  does  not  conclude  him*. 

In  effecting  a  policy  of  insurance  from  Russia  to  iMs 
country  while  the  ship  was  on  the  outward  voyage,  the 
broker  represented  to  the  underwriters  that  a  cargo  was 
ready  fof  her,  and  she  was  sure  to  be  an  early  ship*  Held*, 
that  this  amounted  only  to  a  represesentation  of  what  was  ex* 
pected  on  the  part  of  the  assured,  and  that  the  underwriteni 
were  liable,  although  from  the  delay  in  beginning  to  load  the 
cargo,(tbe  voyage  home  was  turned  from  a  summer  to  a  win* 
terrisk. 

A  representation,  as  it  does  not  form  an v  part  of  the  writ* 
ten  policy,  requires  only  to  be  substantially,  performed.  It 
is  distinguishable  in  this  respect  from  a  warranty,  which  be* 
ing  part  of  the  policy,  must  be  strictly  performed. 

•  ntdierbert  ▼.  Mather,  1  T.  R.  12.         z  Mubbaid  ▼.  Glover,.  3  Camp.  N.  P.  C. 
t  Buber  ▼.  Vleteher,  Doug.  305.  313. 

u  Boindcii.y.  Vaugbaiv  10  East,  415. 


to  follow  the  first.**  Per  Lord  Mansfield,  C.  J.  in  Pawson  v.  Wat-^ 
•on,  Cowp.  789.  Agreeably  to  this  doctrine,  the  Court  of  King's 
Bench,  in  a  recent  case  of  Mfarsden  v.  Reid,3  East,  573.  intimated 'aa 
opinion,  that  where  it  appears  that  a  material  fact  has  been  repre- 
sented, to  the  first  imKlerwriter,  to  induce  him  to  sobscribe  the  po* 
licy,  it  shall  be  taken  to  be  made  to  all  the  rest  without  the  neces* 
sity  of  repeating  it  to  each*.  A  representation  made  by  an  insur- 
ance broker,  when  the  names  of  the  underwriters  are  put  upon  a 
slip,  is  binding  on  the  assured,  unless  there  is  evidence  of  its  being 
altered  or  withdrawn  between  that  time  and  the  execution  of  the  po* 
licy.  Edwards  v.  Footner,  1  Camp.  N.  P.  C.  530.  The  authority 
of  the  brokers  is  revocable  even  after  the  underwriters  have  signed 
^he  sUp,  and  until  they  have  actually  subscribed  the  policy.  War* 
wick  V.  Slade,  3  Camp.  N.  P.  C.  127. 

*  But  a  rrpiCMiitation  made  to  any  underwrilcr,  except  the  fliat,  i«  not  to  be 
eoBiideied  as  made  to  sabeequent  nndcrwritera.  Btli  v.  Cantairt,  t  Oamp.  N, 
P.  C  543. 
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Insuring  a  ship  by  an  English  name  does  not  amount  to  a 
warranty,  or  a  representation,  that  she  is  as  English  ship^. 

A  merchant  having  received  intelligence*  that  a  ship  de- 
scribed like  his  was  taken,  insured  her,  without  giving  any 
information  to  the  insurers  of  what  he  had  bea^;  it  was 
holden,  that  the  concealment  was  a  fraud  on  the  under- 
writers. 

So  where  in  an  action  on  a  policy  of  assurance  of  a  ship 
on  a  voyage  from  Lisbon  to  London*,  it  appeared  that  the 
plaintiff  had,  on  the  £4th  of  November,  received  information 
of-'ihe  ship  having  sailed  on  the  8th ;  it  appeared  also,  that 
an^er  vessel,  which  had  sailed  at  the  same  time  with  the 
ship  insured,  had  arrived  in  safety;  after  which,  viz.  on  the 
2d  of  December,  the  plaintiff  had  effected  the  insurance  in 
question,  without  making  any  disclosure  to  the  underwriter; 
it'  was  holden,  that  there  was  a  concealment  of  circum- 
stances sufficient  to  avoid  the  policy..  But  where  a  broker, 
in  pursuance  of  instructions  previously  received  from  Sun- 
derland, effected  a  policy  at  Lloyd's  at  a  time  when  a  letter 
lay  on  his  table  at  the  coal  exchange  unopened,  announcing 
the  ship's  lo6s\  Held,  that  the  conduct  of  the  broker  did 
not  avoid  the  policy ;  for  be  had  a  right  to  presume  that  he 
had  possession  of  all  the  information  on  which  he  was  to 
effect  the  policy* 

In  an  action  on  a  policy  of  insurance^,  on  goods  on  board 
the  ship  W.  from  Berderygge  to  London,  it  appeared  that 
the  shippers,  on  the  30th  of  November,  1802,  wrote  to  the 
plaintiffs,  who  were  the  consignees,  in  these  words,  '*  I  think 
the  captain  will  sail  to-morrow ;  but  should  he  not  be  arrived 
in  your  port,  you  will  be  so  kind  as  to  make  the  insurance  as 
low  as  you  possibly  can,  for  my  account*'  This  letter  having 
been  received  by  the  plaintiffs  on  the  13th  of  December,  they 
effected  a  policy  on  the  next  day,  without  communicating 
the  letter  to  the  underwriters.  It  was  also  proved,  that  it  Was 
not  the  custom  for  ships  to  sail  from  Berderygge  to  London 
without  a  fair  wind ;  tnat  the  voyage  was  oflien  performed  in 
four  or  five  days,  and  when  the  weather  was  not  very  favour- 
able,  in  about  ten  days.  The  ship  W.  did  not  in  fact  sail 
until  the  94th  of  December.  The  jury  found  a  verdict  for 
the  plaintiffs.  On  a  motion  for  a  new  trial,  it  was  contended, 
that  as  the  ship  did  not  sail  until  ten  days  after  the  policy  was 

J  Clapham  ▼.  Ck>lo^ii,  3  Camp.  N.  P.    a  M'AndKw  v.  BeU,  1  £ftp-  N.  P.  C 

C.38».  373. 

z  De  Coita  T.  Scandret,  2  P.  Wma.    b  Wake  ▼.  Atty,  4  Taunt.  493. 

170.  c  WiUes  v.  Glorer,  1  Boa.  k  Pul.  Nl 

R.  14. 
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efTected,  the  risk  was  in  no  respect  yaried  by  the  concealment 
of  the  letter:  that  unless  the'  cih:um8tance  concealed  would 
vaiy  the  amount  of  the  premium,  the  concealm^t  would  not 
vitiate  the  policy ;  that  the  expectation  of  the  shipper  in  tbif^ 
case,  which  was  hot  realized  by  the  sailing  of  the  ship  at  the 
expected  time,  was  not  material,  and  therefore  need  not  be 
communicated  to  the  underwriters.  But  Sir  J.  Mansfield, 
C.  J.  conceived  that  the  letter  was  material  to  be  communi- 
cated to  the  underwriters,  in  order  that  they  might  have  an 
opportunity  of  exercising  their  judgment  in  settling  the 
premium.  Had  it  not  been  for  the  opinion  of  the  jury,  he 
should  not  have  entertained  the  least  doubt  on  the  subject. 
But  though  great  respect  was  due  to  their  opinion^  still  he 
thought  their  judgment  had  been  too  hastily  formed,  and 
that  the  case  ought  to  be  reconsidered  (42). 

Where  the  platntifTs  effected  a  policy  of  assurance  on  wines, 
from  Oporto  to  London,  on  the  19th  of  November,  at  which 
>time  they  were  in  possession  of  two  letters  from  their  corre- 
spondents at  Oporto;  the  first  of  which,  dated  11th  of 
October,  stated  thus ;  **  We  are  loading  the  wines  on  the  Stag, 
captain  Wheatley,  who  pretends  to  sail  after  to-morrow  ;'* 
the  other,  dated  the  Idtn  of  October,  enclosed  the  bills  of 
lading,  which  were  filled  up  '*  with  convoy ;"  which  letter 
the  plaintiffs  did  not  communicate  to  the  underwriters;^ 
beld^  that  it  was  a  materia)  concealment 

**  The  reason  of  the  rule  which  obliges  the  part^  to  dis- 
close%  is  to  prevent  fraud,  and  encourage  good  faith :  it  is 
adapted  to  such  facts  as  vary  the  nature  of  the  contract, 
which  one'  privately  knows,  and  the  other  is  ignorant  of, 

d  Bridges  and  others  y.  Hunter,  1  M.  Ld.  Ellenborougfa,  C.  J.  delivering 

and  S.  15.  judgment  in  lUywood  ▼.  Rodgen, 

e  Per  Ld.  Mansfidd,  C.  J.  in  Carter  4  Bast,  596. 
▼.  Boehm,  3  Burr.  1005.  cited  by 


(42)  The  nature  of  this  work  will  not  permit  the  iasertton  of  all 
(he  cases  relating  to  concealment;  neither  is  it  necessary,  since  the 
reader  will  perceive  that  they  are  cases  depending  wholly  on  their 
own  special  cifcumstances.  If  he  is  desirous  of  pucsuing  the  8ub-« 
ject,  he  may  peruse  tl^e  following  cases:  Seaman  v.  Foneia^,.Str« 
1183.  Carter  v.  Boehm,  3  Burr.  1905.  1  Bl.  R.  594.  Webster 
V.  Foster,  1  Esp.  N.  P.  C.  407.  Littledale  v.  Dixon,  1  Bos.  &  Pul. 
N*  R.  151.  Freeland  v.  Glover,  7  East,  457.  Lynch  v.  Hamil- 
ton, 3  Taunt.  37..  Bell  v.  Bell,  2  Camp.  N.  P.  C.  479.  ffirby 
V.  Smith,  1  B.  &  A.  672.  Weir  v.  Aberdein,  2  B.  &  A.  320  '  Bufe 
V.  Turner,  6  Taunt.  338.  2  Marsh.  Rep.  46.  S.  C. 


M0 


INSURANCE. 


and  has  no  reason  to  suspect*'  The  question,  therefore,  iir 
cases  of  this  kind  is,  **  Whether  there  were,-  under  all  the 
ctrcumstSDce^  at  the  time  the  policy  was  underwritten,  a 
iair  stiitement  or  a  concealment,  fraudulent,  if  designed^  er, 
though  not  designed,  varying  materiallv  the  object  of  the 
policy,  and  changing  the  risk  understooa  to  be  run  ?'* 

• 

Information  respecting  the  subject  matter  of  warranty, 
either  expressed  or  implied,  need  not  be  communicated  to 
the  underwriter,  unless  there  be  a  specific  request  on  his 
part  for  such  information. 

• 

Hence  in  the  case  of  Shoolbred  ▼•  Nutt,  Park,  346* 
where  the  owner  had  received  letters  from  his  captain  the 
day  before  be  effected  the  insurance,  stating,  that  the  ship 
had  arrived  at  Madeira,  but  was  very  leaky,  and  that  the 
pjpes  of  wine  had  been  half  covered  with  water,  which  let- 
ters were  not  communicated  to  the  underwriters;  Lord 
Mansfield  told  the  jury,  ''That  there  should  be  a  represen- 
tation of  every  thing  relating  to  the  risk  which  the  underr 
writer  has  to  run,  except  it  he  covered  by  a  warranty.  It  is 
a  condition,  or  impliea  warranty,  in  every  policy,  that  the 
ship  is  seaworthy,  and  therefore  there  need  be  no  represen- 
tation of  that  If  she  sail  without  being  so,  there  is  no  valid 
Policy.  Here  the  16ak  was  stopped  t^fore  she  sailed  from 
Madeira,  and  she  sailed  in  good  condition  from  thence,  and 
there  is  no  occasion  to  state  the  condition  of  a  ship  or  caiigo 
at  the  end  of  the  former  voyage.'*    Verdict  for  plaintiff. 

So  where  in  an  action  on  a  policy  of  insurance  upon  a 
ship  from  Trinidad  to  London^  it  appeared  that  the  assured 
had  received  a  letter  from  his  captain,  informing  him  that  he 
bad  been  oblijpfed  to  have  a  survey  on  the  ship  at  Trinidad, 
on  account  of  her  bad  character^  but  the  survey,  which  ac- 
companied the  letter,  gave  the  ship  a  good  character :  it  was 
holden,  that  the  concealment  of  the  letter  and  survey  from 
the  underwriter,  did  not  vacate  the  policy,  inasmuch  as  the 
assured  impliedly  warranted  the  ship  to  be  seaworthy,  and 
it  did  not  appear  that  he  had  concealed  any  circumstance  re- 
lative to  the  seaworthiness  of  the  ship,  or  that  at  tt^  time  of 
effecting  the  poljcv  he  knew  of  any  ract  which  rendered  her, 
with  reference  to  the  risk,  otherwise  than  seaworthy. 

It  will  be  presumed  that  the  underwriter  is  acquainted 
with  the  usage  and  circumstances  of  the  branch  of  trade  to 
which  the  policy  relates  >,  and  consequently  the  assured  is 


n. 


f  Raywood  T.  Rodgen,  4  Eait^  690.  KiogBton    t.   Knibbs,  ib.   50S.    ~. 

r  VaUance  ▼.  Dewar,  1  Camp.  N.  P.  C.       If  axon  y.  Atkint,  3  Ounp.  Iff.  P.  C. 
S03.    OasiarT.Jeiiiiiiigi^lb.606.  n.       900. 
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tbi  bound  to  make  a  discloaure  ibereof ;  aii  e.  g.  upon  an 
insurance  on  an  East  India  voyage,  the  underwriters  are 
bound  to  know  the  course  of  the  East  India  Company's 
chartei^parties  and  trade,  and  that  the  ship*s  destination  is 
liable  to  be  changed  after  the  policy  is  effected  \  If  the 
usage  of  the  trade  is  general,  it  is  immaterial  for  this  purpose 
that  it  is  not  uniform^ 


4.  Breach  of  Warranty; 

h  Time  of  sailing^ 
V^rn^    1 2.  Safety  of  Ship  at  a  particutar  Time, 
nxprese^^^  To  d^ort  lottA  Convoy. 

4.  Neutral  Property. 


Implied  \  J- 


Not  to  deviate. 
SeaworUmeu. 


Another  ground  of  defence  which  may  be  taken  by  the 
underwriter  to  defeat  the  action,  is  the  noncompliance  with 
a  warranty,  either  express  or  implied. 

Every  warranty  incorporated  in  the  body  of  the  policy,  or 
appearing  on  the  face  of  the  instrument,  e.  g.  in  the  margin^» 
or  at  the  bottom  of  the  policy ^  or  inserted  in  any  print  or 
writing,  which  is  by  reference  incorporated  with  l^he  policy*, 
must  be  strictly  and  literally  complieid  with  (43) ;  and  in  this 
respect  it  is  distinguishable  from  a  mere  representatioug 
which,  if  it  be  substantially  fulfilled,  it  is  sufficient 

The  most  usual  kinds  of  warranties,  inserted  in  policies, 
are,  1.  As  to  the  time  of  sailing.  2.  The  safety  of  the  ship  at 
a  particular  time.  3.  Departing  with  convoy.  4.  That  the 
thing  insured  is  neutral  property, 

h  Grant  t.  Paxton,  I  Taunt.  46S.  1  3  T.  R.  360. 

i  See  cases  in  note  a.  ante  p.  963.  m  Worsley  ▼.  Wood,  6T.  R.  710.  Ront- 

k  Bean  ▼.  Stopan,  Doug.  1 1.  De  Hahn  ledge  y.  Burrell,  1  H.  Bl.  254. 
▼.  HaiUey,  I  T.  R.  343. 


(43)  **  A  warrant  in  a  policy  of  insuraoce  is  a  condition  or  a 
contingency,  and  unless  that  be  performed,  there  is  not  any  con- 
tract. It  IS  perfectly  immaterial  for  what  purpose  a  warranty  is  in* 
troduced ;  but  being  inserted,  the  contract  does  not  exist,  unless  it 
be  /aera//tf  complied  with/*  Per  Lord  Mansfield,  C.  J.  I  T.  R. 
345,  6.  The  very  meaning  of  a  warranty  is  to  preclude  all  ques« 
tions,  whether  it  lias  been  substantially  complied  with ;  it  must  b^ 
UteraUy  so/'    Per  A^hhurst,  J.  \  T.  R.  346. 
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I  shall  proceed  to  cooBider  the  nature  of  these  warranties 
ID  the  preceding  order* 

Express  Warranty.  1.  Time  of  sailing. — A  ship,  which 
was  insured  at  and  from  Jamaica  to  London,  warranted  to 
have  sailed  on  or  before  a  particular  day^  with  a  return  of 
premium  in  case  of  convoy  *,  sailed  before  the  day  from  the 
port  of  her  lading,  with  all  her  cargo  and  clearances  on  board, 
to  the  usual  place  of  rendezvous  at  another  part  of  the  island, 
in  order  to  join  the  convoy  which  then  lay  ready,  where  she 
arrived  in  safety,  but  was  detained  there  by  an  embargo  be- 
yond the  day.  It  was  holden,  that  although  the  place  of 
rendezvous  was  out  of  the  direct  course  of  the  voyage,  yet 
as  the  ship,  when  she  sailed  from  the  port  of  lading,  had  not 
any  view  or  object  but  to  make  the  best  of  her  way  to 
England,  and  as  she  did  not  go  to  the  place  of  rendezvous 
for  any  purpose  independent  of  the  immediate  prosecution  of 
her  voyage,  the  voyage  began  from  the  port  of  lading,  and 
consequently  the  warranty  had  been  complied  with. 

A  French  ship  was  insured  "  at  and  from  Guadaloupe  to 
Havre*,'*  warranted  to  sail  on  or  before  a  particular  day.  The 
ship  took  in  her  compleat  lading,  and  all  her  clearances,  at 
Point-a-Pitre,  and  sailed  thence  before  the  day  for  Basseterre, 
a  condition  having  been  inserted  in  one  of  the  clearances^ 
that  the  ship  should  pass  that  way  to  take  the  orders  of 
government,  and  the  captain  also  expecting,  in  consequence 
of  a  notice  which  had  been  given  by  his  governor,  that  there 
would  be  a  convoy  at  that  place.  It  appeared  that  the 
captain  had  paid  an  extra  fee  in  order  to  procure  his  clear- 
ances, that  he  might  take  the  benefit  of  the  convoy.  The 
ship  arrived  at  Basseterre  two  months  before  the  day  on 
which  she  was  warranted  to  sail,  and  was  detained  there 
by  the  governor  until  after  the  day.  It  was  proved  that 
Basseterre  was  in  the  direct  course  of  the  voyage.  Under 
these  circumstances,  it  was  holden,  that  there  had  been  a 
bond  fide  and  complete  inception  of  the  voyage,  on  the  day 
the  ship  sailed  from  Point- a^Pitre^  and  consequently  that 
the  warranty  had  been  complied  with. 

A  ship  was  insured  p  **  at  and  from  Surinam  and  all  or  any 
of  the  West  India  islands  (except  Jamaica)  to  London,  war- 
ranted to  sail  on  or  before  the  1st  of  August^  The  vessel 
sailed  before  the  1st  of  August  from  Surinam,  where  she  had 
taken  in  her  homeward  cargo,  and  arrived  at  Tortola,'  one 
of  the  West  India  islands,  on  the  4th,  to  find  the  convoy, 

n  BoDdv.  Nutt,Cowp.  601.  p  Wright  ▼.  ShifFner,   11   East,  515 

0  Thellosson  v.  Ferfusson,  Pouy .  361 .        2  Camp.  N.  P.  €^247.  S.  C. 
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but  the  proper  convoy  having  before  that  tirae  sailed  with 
thetrade^  she  afterwards  took  sailing  instructions  from  ano* 
ther  ship  as  convoy,  and  was  lost  in  her  voyage  home.  The 
underwriters  contended,  that  by  the  terms  of  the  policy,  the 
vessel  ought  to  have  sailed  from  the  last  of  the  West  India 
islands  at  which  she  meant  to  touch  on  or  before  the  Ist  of 
August ;  and  that  her  sailing  from  ^urinam  for  Tortola,  so 
as  not^o  arrive  there  in  the  ordinary  course  till  the  4th,  and, 
consequently,  notbein^  able  to  sail  from  Tortola  till  after  the 
1st,  was  a  breach  of  the  warranty,  and  precluded  the  plain* 
tiff  from  recovering.  But  the  court  were  of  opinion,  that 
there  was  a  bond  fide  compliance  with  the  terms  of  the  war- 
ranty, according  to  the  meaping  of  the  parties. 

Under  a  warranty  to  depart  on  or  before  a  particular  day, 
it  is  necessary  not  only  that  the  ship  should  set  sail  on  the 
voyage,  but  also,  that  she  should  be  out  of  the  port  on  or 
before  the  day^-  To  "sail"  is  to  sail  on  the  voyage.  To 
•*  depart"  is  to  depart  from  some  particular  place'. 

Where  a  license  is  gfanted  for  a  voyage  to  a  hostile 
country,  to  continue  in  force  till  a  given  day,  if  the  voyage  is 
bond  fide  begun  before  that  day,  it  continues  to  be  protected 
by  the  license  though  delayed  beyond  the  day  by  stress  of 
weather  or  other  accident  over  which  the  assured  have  no 
control*. 

So  where  there  is  a  policy  "  at  and  froml*  if  the  ship  has 
her  cargo  on  board  and  is  ready  to  sail  before  the  day  when 
the  license  expires,  although  she  is  detained  in  port  till  after 
the  day  by  contrary  winds,  the  policy  remains  valid  ^ 

2.  Safetif  of  Ship  at  a  particular  Time. — Goods  were. in- 
sured from  the  lading  of  them",  on  board  a  certain  ship, 
**  lost  or  not  lost,"  and  at  the  bottom  of  the  policy  was  added 
**  warranted  well  on  a  particular  day'*  It  appeared  that  the 
defendant  underwrote  the  policy  in  the  afternoon  of  that  day, 
and  that  the  ship  was  lost  about  eight  o'clock  in  the  morning 
of  the  same  day.  It  was  holden,  that  the  warranty  did  not 
mean  that  the  ship  was  well  at  the  time  when  the  defendant 
subscribed  the  policy,  but  at  any  time  on  that  day,  and  con- 
sequently that  it  had  been  complied  with. 

Action  on  policy  of  insurance  against  fire  on  ship  Hero', 
for  one  nCionth,  on  the  terms  that  the  ship  should  be  safe 

q  Moir  T.  The  Royal  Ezcbaoge  As-  t  Schioeder  ▼•  Vauz,  3  Camp.  N.  P.  C. 

surance,  3  M.  ftS.461.  84  n. 

r  Moir  ▼.  The  Royal  Ezybange   As-  u  Blaxskhunt  ▼.  Cockell,  3  T.  R.  360. 

suraoce,  6  Taunt.  245.  x  Clarke  v.    Weitmore,  London   sit- 
j  GroniDg  ▼.  Crockett,  3  Camp.  N.  P.  G         tings,  B.  R.  25  May   1 807 . 
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moored  in  the  harboar  of  Portsmouth  during  the  |>eriod  for 
which  the  insurance  was  made ;  the  ship  was  accidentally 
burned  within  that  time.  It  appeared  in  evidence,  that  the 
ship  was  first  moored  off  the  beach,  in  order  to  clear  her 
bottom ;  she  was  then  reonoved  to  Hardway,  and  lastly  was 
moored  at  March's  wharf,  in  order  the  more  conveniently 
to  take  in  her  cai^go,  but  had  never  been  taken  out  of  the 
harbour.  It  was  insisted,  for  the  defendant,  that  the  re- 
moving the  ship  from  her  moorings  at  one  place  to  the  other, 
was  a  discontinuance  of  the  risk :  so  also  the  laying  her  down 
on  the  beach  to  clear  her  bottom.  But,  per  Lord  £Ilenbo- 
rough,  C.  J.,  '*  where  a  vessel  is  only  removed  from  one 
part  of  the  harbour  to  the  other,  for  the  more  convenient 
purpose  of  repairs,  or  of  taking  in  her  cargo,  but  does  not 
go  beyond  the  bounds  of  the  harbour,  and  is  safely  moored 
at  the  different  parts  of  the  harbour,  when  she  is  so  removed 
according  to  the  policy,  it  is  not  such  an  act  zs  will  avoid 
the  policy."     Verdict  for  plaintiff. 

3. .  To  depart  with  Convoy. — ^The  next  species  of  warranty 
which  falls  under  consideration,  is  a  warranty  that  the  ship  . 
insured  shall  sail  or  depart  with  convoy^  by  which  term  is  to 
be  understood,  *'  a  naval  force  under  the  command  of  a  per- 
son appointed  bv  the  government  of  the  country,  to  which 
the  vessel  insured;  belongs." 

The  form  of  expression,  as  to  this  warranty,  is  different 
in  different  policies ;  in  some,  that  the  ship  shall  depart  with 
convoy ;  in  others,  that  she  shall  depart  with  convoy  for  the 
voyagCm  In  substance,  however,  these  expressions  are  the 
same ;  for  it  has  been  solemnly  decided,  that,  although  the 
words  of  the  policy  are  merely  **  to  depart  with  convov,'* 
yet  those  worcis  must  be  understood  to  mean  that  the  snip 
shall  depart  with  convov  for  the  voyage^  as  much  as  if  the 
words  "  for  the  voyage    had  been  added  ^ 

If  a  ship  does  not  sail  with  the  convoy  appointed  by  go- 
vernment, it  is  not  a  sailing  with  convoy  within  the  terms  of 
the  warranty';  hence  the  protection  of  a  ship  of  war  acci- 
dentally bound  on  the  same  voyage,  although  discharging  the 
office  of  convoy,  is  not  a  convoy  within  the  meaning  of  the 
warranty;  but  a  convoy  appointed  by  the  admiral  command- 

y  Per  Holt,  C.J.  and  the  greater  part  of  Cartb.  217.     Lilly  ti  Ever,  Doog* 

the  court,  in  Jeffeiy  v.  Lcgendra,  72.  S.  P. 

3  Lev.  321,  after  several  aigumeots  z  Hibben  v.  Pigou,  Park,  498.  Manh. 

on    special    verdict    per   tot.   cur.  272. 
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mg  in  chief  upon  a  foreign  station,  will  be  considered  as  a 
convoy  appointed  by  government*. 

It  may  be  laid  down  also,  as  a  general  rule,  that  a  war- 
ranty to  depart  with  convoy  is  not  complied  with,  unless 
sailing  instructions  are  obtained  before  the  ship  leaves  the 
place  of  rendezvous,  if  by  due  diligence  of  the  master  they 
can  then  be  obtained  (44). 

When  the  policy  is  silent  as  to  the  place  from  which  the 
vessel  is  to  depart  with  convoy,  the  usage  of  merchants  puts 
a  construction  on  it,  and  the  warranty  must  be  understood 
to  mean,  that  the  ship  shall  sail  with  convoy  from  the  place 
of  general  rendezvous,  or  that  place  where  convoys  are  to 
be  had:  as,  if  a  vessel  be  insured  from  London  to  the  East 
Indies,  warranted  to  depart  with  convoy,  and  the  ship  sail 
with  convoy  from  the  Downs,  it  is  a  fulfilment  of  the  war- 
ranty* (46). 

It  is  not  necessary,  that  the  vessel  should  in  all  cases  sail 
with  convoy  bound  precisely  to  the  place  of  her  destinations 

M  8. C. Seealao AudleyT.Duff,  2Bot.       C.J  contra.    Goidon t. Morley, Str. 

Ifc  Pol.  111.  1266.  per  Lee^ C.  J. 

b  UtiMitter*fctw,  Sftlk.  443.  but  Holt,    c  D*£^no  ▼.  Bewicke,  SH.  B1.56I. 


(44)  **  The  value  of  a  convov  appointed  by  govemment,  in  a 
great  measure  arises  from  its  tanng  the  ships  under  control,  as 
well  as  under  protection.  But  that  control  does  not  commence 
until  sailing  instructions  have  been  obtained,  nor  can  it  be  enforced 
otherwise  than  by  their  means.  Indeed  the  reason  of  that  rule, 
which  requires  that  the  convoy  should  be  appointed  by  govern- 
ment, shews  the  necessity  of  havrog  sailing  instructions,  since  with- 
out them  the  ship  does  not  stand  in  that  relation,  or  under  those 
circumstances  in  which  she  can  take  the  full  benefit  of  the  govern- 
ment convoy.*'  Per  Eldon,  C.  J.  in  Anderson  v.  Pitcheir,  2  Bos. 
it  Pul.  169. 

(45)  No  convoy  ever  sails  from  the  port  of  London.  Abbott's 
Law  relative  to  Merchant  Shins  and  Seamen,  2d.  ed«  p.  216.  Oc* 
casional  convoys  ai«  appointed  by  the  admiral  on  the  station  tasful 
from  the  Downs  to  Portsmouth,  &o.;  bat  such  convoys  are  never 
appointed  by  the  admiralty.  'Ships  sailing  from  foreign  ports  are 
not  within  the  convoy  act,  unless  there  are  persons  at  ttiose  parts 
aathoriied  to  grant  convoy  licenses.  And  it  is  not  sufficient  to 
shew  that  convoys  have  been  actually  appointed  from  those  ports» 
but  proof  must  be  given  that  there  are  persons  stationed  there,  le- 
gally authorised  by  the  adnliralty  to  appoint  them*. 

•  D'Afullsr  V.  ToUn,  1  HoH'i  N.  P.  C.  1S6. 


s . 


092  INSURANCE. 

Whether  the  coDtoy  be  8ui&cieot  must  depend  od  the  usage 
of  trade  and  the  orders  of  government;  and  it  is  the  province 
of  the  jury  to  determine,  whether,  under  the  circumstances, 
the  warranty  has  been  satisfied  (46). 

It  sometimes  happens',  that  the  force  first  appointed  is  to 
accompany  the  ships  only  for  a  part  of  their  voyage,  and  to 
be  succeeded  by  another;  at  other  times  a  small  force  is  de- 
tached from  the  main  body,  to  bring  them  up  to  a  particular 
point;  if  a  vessel  sail  under  the  protection  of  a  force  thud 
appointed  •  or  detached^  the  warranty  is  complied  with.   ' 

Although  the  terms  of  this  warranty  do  not  express  it,  yet 
it  is  essentially  necessary,  that  the  ship, should  not  only  de« 
part,  but  also  continue  with  the  convoy  until  the  end  of  the 
voyage,  unless  she  be  prevented  by  absolute  necessity. 

Case  on  a  policy  of  insurance  on  the  ship  Speedwell',  from 
London  to  Lisbon,  warranted  to  depart  from  Kng^and.mtk 
convoy.  The  ship  sailed  from  London  in  Decerhber,  and 
arrived  at  Spithead,  (the  place  where  the  Lisbon  convoy  was 
to  be  met  with)  whence  she  sailed  on  the  €5th  December, 
with  the  convoy.  On  ^6th  December  a  storm  arpse,  which 
separated  her  from  her  convoy,  and  rendered  her  so  leaky, 
that  she  was  obliged  to  sail  for  Plynfioutb,  where  she  arrived 
on  the  28th  December.  Having  been  refitted  and  made  a 
tight  ship,  as  was  supposed,  she  sailed  again  on  13th  Febru- 
ary following,  but  tpUhout  convoi/p  A  few  d9ys  after,  she 
encouotered  another  violent  storm,  and  on  19th  February, 
she  was  totally  lost  near  Ireland.  Lee,  C  J.  held,  that  the 
sense  of  the  warranty  was  not  to  be  taken  literally :  that  the 
meaning  was,  not  only  to  depart  with  coi!ivoy»  but  to  keep 
mlh  convoy  during  the  whole  voyage,  and  that  this  had  al- 
ways been  so  holden;  that  absolute  necessity  alone,  such 
as  rendered  it  impossible  to  keep  with  convoy,  could  ex- 
cuse; as  being  driven  by  a  tempest  to  some  foreign  port  or 
place  where  convoy  could  not  be  had ;  but  that  was  not  the 
present  case,  the  ship  having  been  driven  into  an  English 

d  Abbott,  217.  *      .  g  Moriice  vrDilloD,  London  SittiDgi 

e  Smitii  V.  Readftfaaw>  Pftrk,  eh.  18.       after  M.  T.  22  Q.Q.  coram  Lee,  C.  J. 

p.  AlO.  JDe  Oaiay  ▼.  Clagget,  ^b.  61 1.       MSS. 
f  Manning  v.  Giat^  Marab*  269-    Aud- 

ley«T.Duff,2Boa.APul.  111. 


(46)  ^*  It  has  always  been  understoods  that  provisibns  f9r.  a  de- 
parture with  convoy  luive  relation  to  thje  cus^^pi  of  trade,  ai^d  the 
orders  of  government,  and  ought  therefore  to  receive  a  liberal  con- 
struction.'^   Per  Heath,  J.  in  Audley  v.  Daff,  2  Bos.  &  Pul.  115. 
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{)ort.    He,  therefore,  was  of  opinion,  that  this  wad  not  a 
OSS  within  the  policy;  and  accordingly  a  verdict  was  foond 
for  the  defendant. 

But  if  a  ship  sails  with  convoy  \  and  is  separated  by  stress 
of  weather,  and  does  all  in  her  power  to  rejoin  the  convoy, 
this  will  be  considered  as  a  sufficient  compliance  with  the 
warranty,  sp  as  to  render  the  insurers  liable. 

The  security  of  trade,  in  time  of  war,  has  been  considered 

as  depending  so  essentially  on  ships  sailing  with  convoy, 

•    that  by  a  late  statute^  (47),  (which  continued  in  force  during 

hostilities  with  France)  it  was  enacted,    1.  That  no  ship, 

belonging   to  any  of  his    majesty's  subjects,    (except    as 

'  .  therein  provided  (48),)  should  sail  from  any  port  or  place 

without  convoy.    2.  That  the  master  should  use  his  utmost 

,  /endeavour  to  continue  with  the  convoy  during  the  whole  or 

.    such  part  of  the  voyage  as  the  convoy  was  appointed  to  pro- 

..  tect  him,  and  not  separate  without  leave  of  the  commanding 

.  ofiipei:;  sind  a  penalty  of  1000/.,  or  in  case  the  cargo  be  naval 

or. military  stores,  1500/.  was  imposed  on  him,  if  he  sailed 

h  Jeffeiy  v.  Legendra.     ^  Lev.  320.    i   Stat.  43  6.  ^.  c.  57.    See  Cohtt  y. 
.   Carth.  216.  Sdlk.  443.    I  Show.  320.        Hinckley,  1  Taunt  IL  349. 
-   4  Mod.48.    . 


i  • 


(47)  A  similar  statute  wa^'faade  dtuing  the  preceding  wan  See 
Stat.  38  O.  3.  c.  76. 

(48)  The  cases  excepted  from  the  operation  of  th\9  act  will  be 
found  in  the  6th  and  8tn  sections,  and  are  as  follow:  I.  Ships  not 
required  to  be  registered.  N.  Foreign-built  ships  in  British  own- 
ership are  not  reqorred  to  be  registered;  consequently,  they  fall 
within  this  exception :  and,  where  such  ships  ate  insured,,  it  has  been 
holdenoiot  to  be  necessity  to  coinmunicate  to  the  underwriters  at 
the  time  of  making  the  policy,-  th^  the  ship  is  foreign««built» ,  Long 
V.  Duff,  2  Bos.  ac  Pul.  209,  2.  Ships  licensed  by  the  lord  high 
admiral  to  depart  without  convoy.  N.  A  policy  on  gobds  will  not 
be' affected  by  the  terms  of  the  license  not  having  been  complied 
with  on  the  part  of  the  ship  owner.  Edwards  y.  Footner,  V  Camp. 
N.  P«  C.  532^  3.  Ships  proceed^,  with  due  diligence,  from  their 
port  of  clearance  outwards,  to  join  convoy  appointed  to  sail  from 
some  other  port.  4.  Ships,  boun^  to  or  from  any  place  in  Ireland. 
5.  Ships  bound  from  one  place  in  Great  Britain  to  another.  6.  Ships 
belonging  to  the  East  India  or  Hudson's  Bay  Cot^aily.  7.  Ships 
sailinjg  from  ,a  foreign  port  or  place,  in  case  there  be  not  any  convoy 
appointed,  nor  persons'  at  such  foreign  port  duly  authorised  to 
appoint  convoys,  oi  to  grant  licenses  for  sailing  without  coovoy. 
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Without  conyoy^  or  aefiaiiited  therefrom  without  leave,  sub- 
ject, however,  to  a  reduction,  by  the  court  in  which  the  ac- 
tion for  the  penalty' was  brought,  to  a  sum  not  less  than  50/. 
3.  In  case  of  a  departure;  without  conyoy,  or  wilful  separa- 
tion, insurances  upon  ship,  goods,  freight,  or  other  interest 
(the  property  of  the  master  or  commander,  or  persons  inter- 
ested in  ship  or  cargo,  or  being  privy  to  such  sailing  without 
convoy  or  wilful  separation,)  were  declared  void :  no  pre- 
mium to  be  recovered,  and  persons  settling  lasses  upon  such 
insurances  to  forfeit  200/. ;  and  further,  tne  master  was  to 
give  a  bond  before  he  could  be  allowed  to  clear  outwards, 
in  the  penalty  of  the  value  of  the  ship,  to  be  forfeited  upon 
sailing  without  convoy  or  wilful  separation. 

4.  Neutrdl  Property. — ^If  the  insurance  be  effected  in  time 
of  war,  and  the  pirty  insuring  be  the  subject  of  a  neutral 
state,  it  is  usual  tor  him,  in  order  to  induce  the  underwriter 
to  accept  a  smaller  premium,  to  warrant  that  the  subject  mat* 
ter  of  tne  insurance  is  neutral  property,  which  is  usually  done 
by  inserting  in  the  policy  the  words  **  warranted  neutral,"  or 
**  warranted  neutral  property;"  by  which "^  is  to  be  under- 
stood, that  the  thing  insured  is  neutral  property  at  the  time 
when  the  risk  commences,  not  that  it  shall  continue  so  dur- 
ing the  whole  voyage,  for  the  risk  of  future  war  is  undertaken 
by  the  insurer  in  every  policy.  But  though  it  is  not  neces- 
sary, that  a  ship,  warranted  neutral,  should  continue  neutral 
during  the  whole  voyage;  because  if  she  be  neutral  at 
the  time  of  sailing,  the  breaking  out  of  war  on  the  next 
day  will  not  discharge  the  underwriter,  yet  the  ship  must  not 
.  forfeit  its  neutrality  by  the  misconduct  of  the  parties,  on 
board ;  hence  where,  on  an  insurance  of  a  ship  warranted 
neutral  \  it  appeared  that  the  master  and  crew  had  broken 
their  neutrality,  in  the  course  of  the  voyage  insured,  by  forci- 
bly rescuing  the  ship,  which  had  been  seized  and  carried  into 
port  by  a  belligerent  power,  for  the  purpose  of  search,  it  was 
nolden,  that  the  assured  could  not  recover. 

That  a  warranty  of  neutrality  may  be  satisfied,  it  is  neces- 
•aiy, 

1.  That  the  vessel  insured  should  belong  to  the.suhgect  of 
a  neutral  state. 

5^  That  the  vessel  should  be  navigated,  not  only  accord* 
ng  to  the  law  of  nations,  but  also  in  conformity  to  the  par- 

k  Eden  T.  Fukinton,  Doug.  73S.    Tj-       ler,  J.  in  Silouoci  t.  Johnion,  Faxk, 
•on  T.  Gamqr,  3  T.  R.  477.  per  Bul«       65S. 

1  Gwreto  v .  Kwningtwr,  S  T.  B.  230. 
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ticttlar  treaties  aubaisting   between  the  country  to  which 
she  oelongs  and  the  belligerent  states  (49). 

If,  thereforeyia  state  in  amity  with  a  belligerent  power 
has,  by  treaty,  agreed  that  the  ships  of  their  subjects  shall 
only  have  that  character  when  furnished  with, certain  docu- 
ijnents,  whoever  warrants  a  ship  to  be  the  property  of  such 
subject,  should  provide  himself,  at  the  time  when  the  ship 
sails,  with  those  evidences,  which  have,  by  the  country  to 
which  she  belongs,  been  agreed  to  be  the  necessary  proof  of 
that  character  (50). 

In  an  action  on  a  policy  upon  a  ship  warranted  Dutch 
property",  it  appeared  that  the  ship  in  question  was  origin- 
ally a  French  privateer  bearing  a  French  name ;  that  having 
been  captured  by  the  English,  she  was  carried  into  Liver* 
>  pool,  and  there  named  the  Three  Graces.  A  merdiant  there 
purchased  her  for  a  house  at  Amsterdam.  Having  been 
insured  by  a  Dutch  nafne,  and  warranted  as  in  the  po- 
licy, she  went  to  sea,  was  captured  bv  the  French,  and  fi« 
qally  condemned  by  the  parliament  of  Paris,  under  her  Eng* 
lish  name  as  lawful  prize.  The  court  were  of  opinion,  that 
the  sentence  of  the  parliament  of  Paris  was  conclusive  against 
the  warranty. 

So  where  it  appeared,  that  a  ship,  warranted^  American*, 
bad  not  on  board  a  passport,  which  was  required  by  the 
treaty  between  France  and  America;  it  was  holden,  that 
the  assured  could  not  recover,  inasmuch  as  the  warranty  had 
not  been  complied  with;    format  required  that  the  ship 

mBaraillay  ▼.  Lewis,  Park,  526.  and  n  Rich  t.  Parker,  7  T.  R.  705.    Res 

MS.  noteofBuUer,  J.dtedbyLaw-  further  on  this  subject,  Bariog  t. 

MQce,  J.  in  PoUaid  t.  BeU»  8  T.  R.  Christie,  5  East,  398. 
441. 


-r 


(49)  **.  Coarts  of  admiralty  are  to  proceed  on  the  known  ju^  gen^ 
twmf  or  on  the  treaties  between  particular  states ;  such  treaties  d6 
not  alter  the  jW  gentium  with  respect  to  the  rest  of  the  world,  b«t 
as  between  those  particular  states  they  are  considered  as  engrafted 
on  the  Jus  gnUiwn,"  Per  Ld.  Kenyon,  C.  J.  in  Bird  r^  Apple- 
ton,  6  T .  R.  567. 

(50)  N.  TheieisnotanimpUedwahantjroB  the  part  of  the  owner 
of  ^ooii.  insured,  that  the  snip  shall  he  in  all  respects  properly 
documented.  Where  through  the  negligence  of  the  captain  the 
goods  had  not  been  regularly  entered  in  the  ship's  manifest,  for 
exportation,  as  requireid  by  stat  13  &  14  Car.  2.  and  other  statutes; 

.the  loss  not  baring  been  occasioned  by  this  omission,  it  was  holden 
that  the  underwriters  were  liable.    Carruthers  v.  Gray,  3  Camp* 
N.  P.  C.  142.    15  East,  35,  S.  C. 
Vol.  II.  X 
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riKMild  be  eDtitled  to  all  the  priTileges  of  the  American  far; 
and  in  order  to  be  entitled  to  these  privileges^  she  sbouui 
hate  bad  a  passport  (51). 

But  it  is  not  necessary  %  in  order  to  satisfy  a  warranty  of 
neutrality,  that  the  vessel  should  be  navigated  in  conformity 
to  an  ex  parte  ordinance  made  by  one  of  the  belligerent 
states,  and  to  which  the  neutral  state  is  not  a  party. 

A  neutral  ship  may  carry  enemy's  property  from  its  own 
to  the  enemy's  country,  without  being  guilty  of  a  breach  of 
neutrality  P;  provided  that  neither  the  voyage  or  commerce 
be  of  a  hostile  description,  nor  otherwise  expressly  or  im- 
pliedly forbidden  by  tue  law  of  this  country ;  although  such 
ship,  in  consequence  of  carrying  enemy's  property,  be  liable 
to  detention  or  being  carried  into  British  ports,  for  the  pur- 
pose of  search. 

The  evidence  usually  adduced  to  falsify  this  warranty^, 
or  to  prove  a  breach  of  forfeiture  of  neutrality,  Which 
amounts  to  a  breach  or   forfeiture  of  the  warranty,  is  the 

{'ud^ment  or  sentence  of  a  court  of  admiralty,  or  other  court 
laving  Jurisdiction  in  questions  of  prize,  by  which  the  ship 
or  goods  insured,  and  warranted  neutral  property,  have 
been  condemned  as  prize. 

Since  the  judgment  of  the  House  of  Lords,  in  Lothian  y. 
Henderson',  it  may  be  assumed  as  the  settled  doctrine  of  a 
court  of  English  law,  that  all  sentences  of  foreign  courts,  of 
competent  jurisdiction  to  decide  questions  of  prize,  are  U> 
'be  received  here  as  conclusive  evidence  in  actions  upon  po- 
licies of  insurance,  upon  every  subject  immediately  and 
properly  within  the  jurisdiction  of  such  foreign  courts,  and 
upon  which  they  have  professed  to  decide  judicially. 

Consequently,  where  such  sentences  are  given  in  evi- 
dence, and  it  appears,  that  they  proceed  on  a  ground  whi<^h 
fiilsifi^  the  warranty  <^  neutrality,  the  assured  will  thereby 

•  MajfQt  V.  Walter,  Fvk,  531.    Pol-    »  3BM.attdPul.499.perEll«iiboiouff)i, 


btfd>.BeU,8T.  R.434.  Birdv.Ap. 

pleton,  8  T.  R.  562.    Price  v.  Bell, 

1  Etst,  663. 
p  Barker  t.  Blaktt,  9  East,  383. 
q  Manb,  'MS. 


C.J.  delivering  the  opinion  of  tnc 
court  in  Bolton  t.  Gladstone,  5  East,. 
165.  and  per  Sir  J.  Manafieid,  C.  J. 
in  Siff  ken  t.  Lee,  2  N.  R.  489. 


*   -}•'  -^ 


-t^m^^i^^i^m^^ 


(51)  In  the  case  of  an  insurance  upon  soods,  in  a  certain  ship, 
which  ship  is  not  represented  as  a  neutral,  at  the  time  when  the 
insurai^ce  is  effected,  although  she  be  in  fact  a  neutral,  it  is  not 
Becesfary  that  she  should  be  documented  as  such,  Dawson  v. 
Atty,  7  East,  367.    See  Bell  ▼.  Carstairs^  14  East,  393. 
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be  prevented  from  recovering.  In  one  case'  indeed,  where 
^  ship  was  condemned  as  lawful  prize  in  a  foreign  court  of 
admiralty,  and  it  was  not  stated  in  the  sentence  upon  what 
ground  the  condemnation  proceeded,  it  was  bolden,  that  it 
should  be  presumed  that  it  proceeded  on  the  ground  of  the 
ship  being  the  property  of 'enemies,  and  that  the  sentence 
was  conclusive  evidence  to  falsify  the  warranty. 

In  Baring  v.  Cla^ett,  3  Bos.  &  Pul.  201.  the  court,  being 
of  opinion,  that  the  sentence  of  condemnation  proceeded 
either  on  the  ground  of  the  ship  not  being  neutral  property, 
or  on  Che  ground  that  she  was  not  properly  documented,  so 
as  to  entitle  herself  to  the  privileges  of  a  neutral^  adjudged 
the  sentence  to  be  conclusive  evidence  against  a  warranty  of 
neutrality. 

Whether  the  foreign  sentence  profess  distinctly  and  di- 
rectly to  condemn  the  ship,  on  the  ground  of  its  being  ene- 
mies property,  or  whether  it  can  be  collected  only  from 
othef  parts  of  the  proceedings,  that  such  was  the  ground 
of  decision  %  our  courts  are  equally  bound  by  tl^e  sentence; 
and  this  rule  holds,  although  it  appears  on  thq  face  of  the 
sentence,  that  the  prize-court  arrived  at  the  conplusioa 
through  the  medium  of  rules  of  evidence,  and  rules  of  pre- 
sumption, established  only  by  the  particular  ordinances  of 
their  own  country,  and  not  admissible  ou  general  p^inciples^ 

In  short,  wherever  the  foreign  courts  adjudge  the  vessel 
to  be  good  prize,  upon  a  ground  within  their  jurisdiction, 
and  such  ground  falsities  the  warranty,  our  courts  will,  by 
tlie  comity  of  nations,  which  has  always  prevailed  among 
civilized  states,  give  credit  to  and  consider  themselves  as 
bound  by  their  adjudication,  without  examining  the  rea- 
sons by  which  the  foreign  courts  haze  arrived  at  their  conplu- 
sion  (52). 

•  Saloucd  ▼.  W(M)dmMt,  Pftrk,  302.        a  Bolton  t.  Gladstone,  2  Ta.iint.  S5» 
t  Bolton  T.  Gladstone,  5  Etst,  155. 


\Q^)  **  A  warranty  of  neotiality  mutt,  I  eoneeive,  now  be  under-' 
stood,  as  containiiie  in  itelf  (among  other  thines)  a  stipulaiioii 
that  the  contract  c?  aaaiueance  shall  be  void*  if  the  subject  mattst 
warranted  neutral  beooademned  as  enemies*  propertgr;  aoid,  if- a 
warranty  of  neutrality  contains  this  ttipulatioUf  tne  sentence  of  a 
court  of  competent  jurisdiction,  condemning  a  ship  on  account  ot 
its  want  of  neutrality,  is  the  proper  evidence,  acconiing  to  every 
principle  and  rale  of  our  law,  to  determine  that  fact.*^  P<ir  Law- 
nence»  J,  in  Lothian  v.  Henderson,  3  Bos.  &  PuL  524. 
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Hence  as  foreign  courts  of  admiralty  may  decide  on  tbe 
construction  of  treaties',  if  they  expressly  adjudge  a  ship  to 
be  good  and  lawful  prize  for  a  breach  of  treaty,  such  sen- 
tence is  conclusive  in  our  courts  against  a  warranty  of  neu- 
trality, although,  in  this  sentence,  the  foreign  court  may 
have  referred  to  ex  parte  ordinances,  and  drawn  inferences 
>  from  such  ordinances,  jn  order  to  shew  an  infraction  of 
treaty. 

The  sentence  is  equally  to  be  regarded,  as  evidence  of 
the  facts  inducing  the  condemnation,  and  upon  which  the 
condemnation  proceeds,  as  of  the  judicial  act  of  condemna- 
tion. 

In  the  case  of  an  insurance  upon  ship'',  goods,  and  freight^ 
all  belonging  to  nearly  the  same  American  proprietors, 
which,  as  it  appeared  by  the  sentence,  had  been  condemned 
on  account  of  the  common  default  of  all  the  proprietors, 
in  their  joint  character  of  ship  owners  in  not  having  a  regu- 
lar passport  on  boards  as  required  by  the  treaty  of  their 
own  state  with  France:  it  was  holden,  that  the  assured 
could  not  claim  from  the  underwriter  an  indemnity  for  a 
loss  thus  occasioned  by  themselves;  although  the  ship  was 
not  warranted  or  represented  to  be  an  American ;  for  the 
ship  owner  is  bound  to  have  such  documents  as  are  required 
by  treaties  with  particular  nations  ob  board,  to  evince  bis 
neutrality  in  respect  to  such  nations. 

By  the  sentence  of  a  French  court  of  Admiralty  *  it  appeared, 
that  the  ship  insured,  "  warranted  American**  had  been  con- 
demned as  enemy's  property,  for  want  of  having  on  board  a 
roie  (f  equipage^  or  list  of  the  crew,  such  as  is  required  by  a 
marine  ordinance  of  France,  and  adjudged  by  the  court  there 
to  be  requisite  within  the  meaning  of  the  treaty  of  com- 
merce between  France  and  America,  it  was  holden  to  be 
conclusive  evidence  against  the  warranty  of  neutrality^ 
though,  in  fact,  the  ship  was  Americao. 

So  where  the  sentence  states,  that  the  ship  was  condemned 
en  the  ground  of  having  violated  her  neutrality*,  and  acted 
contrary  to  the  law  of  nations  and  the  faith  of  treaties,  siich 
sentence  is  conclusive  evidence  against  the  warranty  of  neu- 
trality. But  where  the  grounds  of  confiscation  are  stated  ob- 
aeurely,  and  the  court  cannot  collect  what  the  precise 
ground  was^  or  where  the  seirtence  adjudges  the  ship  to  be 

X  BwEiiig  ▼.  Royal  JBzch.  Am.  Cottip.  s  Garrdi  v.  RemiDgtoiif  6  T.  tl.  290. 

5ltet,00.  b  Beraardi   ▼.  Motteux,  Dodg.   574* 
J  Ball  ▼.  CaitUdn,  14  Bait,  374.  Fisher  ▼.  Qfle,  I  Canp.  N.  P.  C.  41S. 

a  etyar  v.  Afuilar,  7  T.  R.  SSI. 
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lawful  prize,  not  because  it  is  enemies*  property,  but  fqr 
sons  which  lead  Ufa.  contrary  conclusion^:  or  if  it  appear, 
that  the  condemnation  proceeded  solely  on  the  ground  of  the 
Bhip  having  violated  an  ex  parte  ordinance,  to  which  the 
neutral  country  had  not  assented ' ;  in  such  cases  the  sen- 
tence is  not  conclusive  evidence  against  the  warranty  of  neu- 
trality.   . 

A  vessel,  warrantecl  Dantzic,  was  captured  by  a  French 
privateer  •,  and  condemned  as  prize  by  a  French  court  of  ad- 
miralty. This  sentence  of  condemnation  was  afterwards  re- 
versed by  a  court  of  appeal,  which  court,  however,  refused 
to  give  the  appellants  their  costs  and  damages,  because  the 
muster-roll  did  not  express  the  place  of  nativity  of  the  crew, 
which  was  required  by  French  regulations.  The  ship  was 
proved  to  be  a  Dantzic  ship,  and  to  have  had  on  boards  at 
the  time  of  the  capture,  all  the  papers  ever  carried  by  Dantzic 
ehips.  The  French  regulations  were  not  shewn  to  have  been 
with  the  knowledge  of  the  people  of  Dantzic.  In  an  action 
on  the  policy  it  was  contended,  that  the  underwriters  were 
not  liable,  because  the  sentence  of  restitution  had  refused  da- 
njages  and  costs  to  the  assured;  but  the  court  were  of  a 
contrary  opinion.  Sir  J.  Mansfield  observing,  that  no  ques- 
tion had  ever  arisen  as^yet  with  respect  to  the  refusal  of  a 
prize  court  to  allow  damages  and  costs,  as  discharging  the 
underwriters  from  their  liability;  and,  indeed,  it  would  be 
very  strange  if  such  a  refusal  could  discharge  them.  It  was 
a  matter  of  mere  discretion  in  the  court*  In  this  case  the 
refusal  to  allow  them  was  founded  on  two  private  ordi- 
nances of  France^  not  shewn  to  be  within  the  knowledge  of 
the  people  of  Dantzic,  and,  therefore,  the  refusal  of  tbe 
French  court  could  afford  no  ground  for  holding  the  under- 
writers released  from  their  engagement  to.  pay.  The  C.  J. 
added,  that  he  saw  no  reason  for  extending  the  doctrine  of 
the  conclusiveness  of  sentences  of  courts  of  admiralty. 

It  is  to  be  observed  also,  that  the  sentence  of  a  foreign 
court,  where  it  is  conclusive,  is  conclusive  only  as  to  the 
grounds  of  the  sentence,  aad  not  as  to  the  premises  which 
led  to  the  conclusion '. 

The  preceding  remarks,  as  to  foreign  sentences  of  condem- 
nation, being  conclusive  evidence  against  the  warranty  of  neu- 
trality, must  be  confined  to  legal  sentences,  that  is,  sentences 
of  a  prize  court,  acting  and  exercising  functions  either  in  the 
belligerent  country,  or  in  the  country  of  a  co-belligerent  or 

.«  covert  ▼.  BoTil,  7  T.  R.  523.  e  Siffken  ▼.  Lee,  2  If .  R.  4S4. 

d  Bird  T.  Appleton,  S  T.  R.  5S3.  f  Chriitie  t.  8c«rataa«  S  T.  R.  IM. 
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atty  in  the  war  >^ ;  for  sentences  of  condemnation,  pronounced 
by  the  authority  of  the  capturing  power,  tchkin  the  dominions 
of  a  neutral  country,  to  which  the  prize  may  have  been 
taken,  are  illegal ^  and  consequently  inadmissible.  And 
that  is  to  be  conisidered  as  a  neutral  country  for  this  pur- 
pose*, in  which  the  forms  of  an  independent  neutral  govern- 
ment are  preserved,  although  a  belligerent  may  have  such  a 
body  of  troops  stationed  there,  as  in  reality  to  possess  the 
sovereign  authority. 

Free  of  capture  in  por/.-— If  a  vessel  is  taken  at  her  moor- 
ings, being  neither  within  the  caput  portus,  nor  within  that 
part  of  a  haven  where  ships  unload,  the  underwriter  is  not 
discharged  by  a  warranty  against  "  capture  in  the  ships  port 
of  destination  V* 

Whether  a  vessel  warranted  free  of  capture  in  port,  be  in 
a  port  or  not  at  the  time  of  her  capture*,  is  purely  a  question 
of  fact  for  the  jury. 

See  further  Oom  v.  Taylor,  3  Camp.  N.  P.  C.  204.  and 
Maydhew  v.  Scott,  ib.  203.  The  assured  upon  a  policy  on 
•hip,  not  having  leave  to  carry  simulated  papers,  cannot  re- 
cover for  a  l6ss  by  capture;  if  it  appear  by  the  sentence  of 
the  foreign  prize  c6urt  that  one  of  the  causes  stated  for  the 
condemnation  was  the  carrying  of  simulated  papers  "• 

Implied  Warranty.  1.  Not  to  der/aic— Another  condition 
implied  in  the  contract  of  insurance  is,  that  the  ship  shall 
not  deviate.  Hence  arises  another  ground  of  defence,  on 
which  the  underwriter  tnay  insist,  viz.  that  there  has  been  a 
deviation,  by  which  term  is  to  be  understood  a  wilful  and., 
unnecessary  departure  from  the  due  course  of  the  voyage  in- 
sured, either  with  or  without  the  consent  of  the  assured, 
for  any,  even  the  shortest  space  of  time. 

The  effect  of  a  deviation  is  not  to  avoid  the  contract  ab 
initio,  but  only  to  determine  it  from  the  time  of  the  devia- 
tion, and  to  discharge  the  insurer  from  all  subsequent  re- 
sponsibility. Hence,  damage  sustained  before  the  actual 
deviation  must  b^  made  gocxl  by  the  underwriters".  From 
the  moment  of  deviation,  however,  the  contract  is  at  an 
end,  and  it  is  immaterial  from  what  cause  the  subsequent 
loss  arises. 

g  Oddy  V.  Bovill,  2  East,  473.  m  OsweU  r.  Vigne,  16  £ast,'70.  But  m- 

h  Uavelbck  v.  Rockwood,  8  T.  R.  268.  cus,  if  leave  be  j^ivcD  ^o  ^^^^"7  sin&u- 

The  Find  OyeD,  1  Rob.  A.  R.  135.  lated  papers.     Bell  ▼.  Bromfield,  15 

i  Donaldson   v.   Thomson,    1    Camp.  East,  364. 

N.  P.  C.  420.  n  Green  ▼.  Young,  2  Raym.  840.  Stiik 

k  Keyser  ▼.  Scott,  4  Taunt.  6fi0.  444« 
1  Rtyner  ▼.  Pearson,  4  Taunt.  662. 
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'  If  two  ports  of  discharge  are  named  in  the  po'Kcy,  and  the 
«hip  intends  going  to  both,  she  must  take  them  in  the  ordef 
named  in  the  pdicy.  Hence,  where  a  ship  insured  for  A, 
mnd  B.^,  meaning  to  go  to  bath,  went  first  to  B.  in  her  way 
to  A. ;  it.  was  holden  to  be  a  deviation  from  the  voyage  io- 
"Suredy  not  being  in  the  order  named  in  the  policy. 

Upon  a  policy  frotn  London  to  Trinidad  or  the  Spanish 
Main,  with  leave  to  call  at  all  or  any  of  West  India  islands  or 
-settlements,  and  with  liberty  to  touch  ajid  stay  at  any  ports 
or  places  whatsoever  and  wheresoever,  the  assured  must 
take  all  the  ports  at  which  he  touches,  in  the  same  succession 
in  which  they  occur  in  the  course  of  his  voyage  insureds 

A  policy  at  and  from  Martinique  and  all  and  every  West 
India  islands,  warrants  a  course  from  Martinique  to  islands 
»ot  in  the  homeward  voyage^i. 

A  ship  having  liberty  to  put  into  one  port,  put  into  ano- 
th^  equally  in  her  way* ;  this  was  holden  to  he  a  deviation, 
mnd  to  avoid  the  contract,  though  neither  the  risk  nor  the  pre^^ 
miura  would  have  been  greater,  if  the  puttiiq;  into  such 
■other  port  had  been  allowed  by  the  policy. 

A  ship  was  insured  from  Lisbon  to  England',  with  li- 
berty to  call  at  any  one  port  in  Portugal;  it  was  holden, 
that  under  such  a  policy  the  party  bad  only  a  libeHy  to  call 
at  some  port  in  Portugal,  in  the  course  of  the  iroyage  t6 
England. 

Where  a  ship  insured  to  Martinique  and  all  or  any  of  the 
Windward  and  Leeward  islands,  landed  the  greatest  part 
Of  her  cargo  at  Martinique,  and  sailed  with  the  residue  to 
Antigua,  where  she  was  wrecked,  while  stopping  partly  Id 
dispose  of  the  residue  of  the  outward  cargo,  and  partly  to 
attain  a  homeward  cargo  ;  it  was  bolden  %  ^taat  the  under- 
writers were  not  liable. 

A  policy  of  insurance  on  goods  at  and  from  London  to  the 
ship's  disdiarging  port  or  ports  in  the  Baltic  *,  with  liberty  to 
touch  at  any  port  or  porti  for  orders,  or  any  other  purpose^ 
does  not  warrant  the  assured,  after  having  touched  at  C.  for 
drders,  and  gone  on  to  S.,  a  morel  distant  port,  in  retouching  at 
C.  for  orders:  but  if  the  policy  be  to  any  and  all  portfe  and 
places  in  the  Baltic  forwards  and  backwards^  and  backwQfds 
and  forwards ,  it  is  otherwise. 

0  Beatson  ▼.  Hawdrtb,  6T.R.531.  t  Hoggv.Horn^,  Manh.197. 

p  Gairdnerv.Seiibouse,3  Taunt.  16.  t  Inglis  t.  Vaux,  3  Camp.  N.  P.  C 
q  BiaggT.Andenos,  4Taunt.!^9.  437.  Ld.ElleDborougb,  C.J. 

t  ElHot  ▼.  Wilson,  7  Bro.  P.  C.  459.  a  lfelU«b  ▼.  Andrewf,  IS  Eait,  3IS. 
4  fird.  P.  C.  470.  Tomlitt's  ed. 
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Under  a  liberty  to  touch  and  stay  at  all  ports  for  all  pni^ 
poses  whatsoever,  the  stay  must  be  for  some  purpose  con- 
nected with  the  furtherance  of  the  adventure'. 

Whether  the  purpose  is  within  the  scope  of  the  policy,  is 
a  question  for  the  court  sotely  and  not  for  the  jury  ^ 

If  the  policy  does  not  limit  the  time  of  stay,  whether  a  ship 
has  staid  an  unreasonable  time,  is  purely  a  question  for  the 
jury*. 

A  policy  of  insurance  **  at  and  froln  London  to  Berbice,*^ 
was  effected  upon  the  receipt  of  a  letter  from  the  captain, 
(which  was  shewn  to  the  underwriters),  stating  that  he  had 
passed  Barbadoes,  and  the  words  **  at  sea**  were  inserted  in 
the  policy  after  the  printed  clause  describing  the  beginuing 
of  tne  adventure  on  the  goods.  It  was  holden*,  notwith- 
standing, that  the  policy  was  vacated  by  a  deviation  at  Ma* 
deira,  in  a  former  part  of  the  voyage. 

A  ship  was  insured  from  London  to  the  southern  whale 
fishery  and  back  again ^,  *'  with  leave  to  carry  letters  of 
marque,  and  to  cfuise  for,  chase,  capture,  man,  and  see  into 
port,  any  ships  of  the  king's  enemies.*'  It  was  holden,  that 
although  the  ship  insured  might  be  authorised  under  the 
terms  of  this  policy,  in  accompanying  prizes  to  any  conve** 
nient  port  consistently  with  the  mam  tulventure,  seeing  them 
safely  moored  there,  and  perhaps  stopping  a  reasonable  time 
to  give  directions  for  their  proceeding  on  their  final  destina- 
tion, yet  remaining  in  port  until  a  prize  was  repaired,  could 
not  he  considered  as  warranted  by  those  terms. 

A  deviation  never  puts  an  end  to  the  insurance,  unless  it 
be  the  voluntary  act  of  those  who  have  the  management  of 
the  ship. 

Hence,  where  a  policy  was  efiected  on  a  ship  carrying  let* 
ters  of  marque%  from  Bristol  to  Newfoundland,  and  the  or- 
ders of  the  owners  were  to  put  a  few  hands  on  board  any 
prize  that  might  be  taken,  and  send  her  to  Bristol,  but  that 
the  ship  should  proceed  to  Newfoundland;  notwithstanding 
which  the  crew  obliged  the  captain  to  go  back  to  Bristol  with 
a  prize,  taken  during  the  voyage,  and  in  so  doing  the  ship 
was  captured,  it  was  holden,  that  this  deviation  was  justin- 
able,  and  that  the  underwriter  was  not  discharged  from  his 
obligation  to  indemnify  the  assured. 


X  Langhorn  ▼.  Alnatt,  4  Taunt.  511. 

y  lb. 

»  lb. 

«t  lUdmtn  ▼. London, 3  Camp.  N  P.O. 


503.  C.  B.  per  Sir  J.  Manafleld,  and 
aflenrardt  confirmed  by  the  court. 

b  Jarratt  v.  Ward,  1  Camp.  N.  P.  CU 
263. 

a  Elton  Y  Brogden,  2  Str.  1264. 
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The  owner  of  a  ship  ( whjcb  was  about  to  sail  od  a  voyage 
from  Lisbon  to  Madeira*,  from  Madeira  to  Saffi,  on  the  coa§t 
of  Africa,  in  ballast,  and  thence  to  Lisbon,  with  a  caro^o)  was 
desirous  of  having  the  insurance  effected  on  part  of  the  freight 
from  Saffi  to  Lislx>n.  The  underwriters  objected,  on  account 
of  the  distant  period  at  which  the  risk  was  to  commence; 
however,  on  a  representation  some  time  afterwards  by  the 
owner,  that  he  had  received  intelligence  of  the  ship's  arrival 
at  Madeira,  and  that  she  was  about  to  proceed  immediately 
on  her  voyage,  the  insurance  was  effected.  When  the  ship 
arrived  at  Madeira,  all  the  crew,  except  two,  being  alarmed 
by  reports  of  some  Moorish  cruisers  boing  off  Saffi,  and  of 
their  having  captured  and  ilUtreated  a  Dane  and  an  Ame- 
rican, quitted  the  ship,  and  refused  to  return  to  it,  unless 
the  captain  would  promise  to  sail  immediately  for  Lisbon. 
Under  these  circumstances,  the  captain  carried  the  ship 
back  to  Lisbon  :  but  on  his  arrival  there,  the  charterers  in- 
sisted  on  his  proceeding  directly  from  thence  to  Saffi,  which 
be  accordingly  did,  and  was  captured  in  his  return  from 
Saffi  to  Lisbon.  It  was.  in  evidence,  that  the  difference  of 
season,  arising  from  this  delay,  did  not  vaiy  the  risk.  It  was 
holden,  that  the  deviation  was  justified  by  the  special  cir- 
cumstances, 

.  And  this  rule  holds  as  well  in  the  case  of  a  limited  as  a 
general  policy. 

Hence,  where  a  policy  was  effected  on  goods  on  board  a 
ship  for  a  certain  voyage*,  **  against  sea  risk  and  fire  onlvr' 
auQ  the  ship  was  forcibly  carried  out  of  the  course  of  her 
voyage,  and  detained  by  a  king's  ship,  but  afterwards  was 
released,  and  permitted  to  proceed  on  the  voyage  insured, 
during  which  the  goods  insured  sustained  sea-damage;  it 
was  holden,  that  the  deviation  having  been  occasioned  by 
force,  and  without  any  consent  on  the  part  of  those  who 
bad  the  management  of  the  ship,  the  underwriter  was  li- 
able, although  the  voyage  was  made  longer  than  it  other- 
wise would  have  been,  by  the  detention  of  the.  king's 
ship. 

Grounds  -of  necessity,  which  will  Justify  a  deviation, 
are, 

1.  Going  into  port  for  the  purpose  of  refitting  or  repair- 
ing'. 

d  Drifool  T.  Panmoie,  1  Bos.  k  Pul.  f  Admitted  by  Ld.  Hardwicke,  Cb.  in 
201.  See  alio  DiIbcoI  v.  Bovii,  1  Bos.  Motteaux  v.  London  Am.,  1  Atkyof, 
ft  Pul.  313.  545. 

•  Scott  ▼.  Thompton,  1  Bos.  k  Pul. 
N.R.  181. 
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%  Stress  of  weather*.  t 

3.  Avoiding  an  enemy,  or  seeking  for  convoy*. 

A  vessel  may  deviate  somewhat  from  the  straight  line  of 
ber  track  to  seek  for  convoy ;  and  the  captain,  unless  ex^ 
pressly  prohibited  by  the  terms  of  the  policy,  may  always  do 
what  is  neeessaiy  for  the  safetv  of  the  ship.  A  vessel  in* 
sured,  tnay  do  whatever  it  would  be  expedient  for  the  com* 
moo  security  to  do  if  uninsured ^ 

But  where  a  ship  was  insured  from  London  to  Berbice^  with 
an  extensive  liberty  of  touching  and  trading  at  all  places;  it 
was  holden^  that  by  putting  into  Madeira,  and  voluntarily 
staying  there  for  the  purposes  of  trade  after  the  convoy  with 
which  she  mailed  had  proceeded  on  the  voyage,  she  was  guilty 
of  a  deviattoa  which  discharged  the  underwriters. 

Whenever  sbch  circumstdnces  exist  as  render  a  deviation 
necessary^  the  voyage  {which  may  then  be  termed  the  voy- 
age of  necessity)  must  be  pursued  according  to  its  due  course 
in  like  manner  as  the  original  voyage. 

An  intention  to  deviate  from  the  due  course,  not  carried 
into  execution*,  will  not  be  considered  as  a  deviation. 

Where  goods  were  insured  from  Heligoland  to  Memel, 
with  liberty  to  touch  at  any  ports,  and  to  seek,  join,  and  ex- 
change convoy,  warranted  free  from  capture  in  the  port  of 
Memel,  and  the  ship  sailed  from  Heligoland  with  oraers  to 
l^o  to  Gk)ttenburgh  to  know  whether  to  proceed  to  Anholt  or 
Memel,  and  was  captured  in  her  way  to  Grottenburgh,  which 
IS  in  the  track  either  to  Anholt  or  Memel :  held*^  that  this 
was  to  be  considered  as  a  voyage  to  A^emel,  although  it  was 
Subject  to  be  changed  according  to  circumstances  upon  the 
ship's  arrival  at  Gottenburgh ;  and  therefore  the  risk  com- 
menced on  her  leaving  Heligoland ;  and  the  ship  never  hav- 
ing reached  Gottenburgh,  the  purpose  of  going  thither  for 
orders  was  merely  an  intention  to  deviate,  which  did  not  va- 
cate the  policy ;  neither  was  it  a  restraint  on  the  captain's 
judgment  as  to  the  place  of  seeking  convoy,  it  not  appearing 
that  he  could  have  met  with  convoy  before  the  capture  ;  and 
consequently  the  underwriter  was  liable. 

Policy  of  assurance  on  goods  at  and  from  London  to  the 
ship's  discharging  port  or  ports  in  the  Baltic,  uith  liberty  to 

g  Delany  v.  Stoddart,  1  T.  R.  22.  1  Lavabre  ▼.  Wilson,  Doug.  284. 

h  BoDd  V.  Gonsales,  Salk.  445.  m  Foster  v.  Wilmer,  Str.  1249.  Thellui- 

t  D^Aguilar  ▼.  Tobin,  1  Holfi  N.P.  C       son  ▼.  Feigusson,  Doug.  361.    Xew- 

183.  C.  B.  Gibbs,  C.  J.  ley  v.  Ryan,  2  H.  Bl.  343. 

k  Williams  v.  Shee,  3  Camp.  N.  P.  C.  n  Heselton  v.  Ahiutt»  1  M .  &  S.  46. 

469.  B.  R.  Ld.  BUeoborougfa,  C.  J. 


^ 


l 


n 


% 


« 


INSURANCE.  1005 

J 

touch  at  any  port  or  ports  for  orders  or  any  other  purpose,  and 
to  touch  and  stay  at  any  ports  or  places  whatsoever  and 
wheresoever:  held*  that  the  ship  having  touched  at  C.  for 
orders,  and  gone  on  to  S.,  a  more  distant  port,  for  further  or- 
ders, and  having  received  orders  at  S.,  because  it  was  unsafe 
to  land  there,  to  return  to  C.  and  wait  for  orders,  might  so 
return  to  C.  without  being  guilty  of  a  deviation ;  it  being 
found  that  she  went  to  S.  for  orders  in  the  prosecution  of  her 
voyage ;  and  returned  to  C.  to  obtain  orders  as  to  the  farther 
progress  of  the  voyage,  and  no  fraud  being  found. 

It  IS  to  be  observed  also,  that  in  a  policy  on  ship  and 
freight,  it  is  not  an  implied  condition  that  the  ship  shall  not 
trade  in  the  course  of  her  voyage,  if  that  may  be  done  with- 
out deviation  or  delay,  or  otherwise  increasing  the  risk  of 
the  underwriters.  Hence,  where'  a  ship  was  compelled  in 
tfie  course  of  her  voyage  to  enter  a  port,  for  the  purpose  of 
obtaining  a  necessary  stock  of  provisions,  which  she  could 

,  not  obtain  before  in  the  usual  course,  by  reason  ofa  scarcity 
at  her  loading  ports,  and  during  her  justifiable  stay  in  the 
port  to  enteir^  for  that  purpose,  she  took  oh  board  bvHion 
for  freight,  the  jury  having  ftrand  that  no  delay  in  the  voy** 

'  age  was  occasioned  thereby,  it  was  hoiden  not  to  avoid  the 
policy. 

So  where  a  ship  had  liberty  to  touch  at  a  port^  it  was 
bdiden^  not  to  be  any  deviation  to  take  in  a  quantity  of  salt 
daring  her  stay  there,  the  ship  not  baying  thereby  exceeded 
the  |)eriod  allowed  for  her  remaining  there.  N.  In  this  case 
a  coimnunication  had  been  made  to  the  underwriter  that  the 
ship  was  to  touch  for  the  purpose  of  trade.  It  seems,  bow- 
ever,  that  the  words  *'  liberty  to  touch*^  will  not  aatborise  a 
general  trading'.  See  farther  on  this  subject  Phelps  v.  Auld- 
jo,  2  Camp.  N.  P.  C.  350. 

2.  Seatoorthines^, — ^In  every  marine  insurance,  whether  on 
ship  or  goods,  there  is  an  implied  warranty,  that  the  ship  is 
seaworthy  at  the  commencement  of  the  risk,  or,  in  the  lan- 
guage of  the  charter  party,  tight,  staunch,  and  strong.  Any 
defect,  which  may  endanger  the  ship,  though  unknown  to 
the  assured,  will  discharge  the  underwriter;  for  it  is  the  ditty 
of  the  assured  to  provide  a  good  ship  in  sach  state  and  con- 
dition as  to  be  able  to  perform  the  destined  voyage,  t.  el  sea- 
worthy. 

0  MeUith  t.  Aodrewi,  2  Maule  &  Sel-    q  Urquhart  v.  Barnard,  I  Taunt.  460. 

"Wjm,  27.  r  Per  Sir  J.  Mantileld,  S.  C.  1  Taunt 

p  Raine  t.  Bel1»  9  Eait,  195.  recog-        456. 

niud  in  LaTOdieT.  Oiwin,  12  East, 

131. 
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As  to  any  decay  to  which  the  loss  of  the  ship  may  be  at- 
tributed, the  question  will  be,  whether  the  same  commenced 
previously  to  or  after  the  insurance  made.  If  a  ship,  in  a 
short  time  after  having  sailed,  become  leaky,  and  founders,  or 
is  t  bliged  to  return  to  port,  there  not  having  been  any  storm, 
ex  emal  ;accident,  or  cause  adequate  to  the  producing  such 
effect,  it  may  be  presumed  that  she  was  not  at  the  time  of 
sailing  seaworthy,  but  the  conclusion,  in  all  cases  of  this 
kind,  is  to  be  drawn  by  the  jury,  to  whom  the  several  circum- 
stances are  to  be  submitted. 

If  a  ship  be  insured  at  and  from  a  port,  although  in  want  of 
repairs,  she  is  protected  by  the  policy,  whilst  in  the  port 
The  condition  that  she  shall  be  seaworthy  for  the  voyage,  does 
not  attach  until  her  sailing*. 

Where  a  ship  is  insured  at  and  from  a  foreign  port,  it  is 
necessary  that  she  should  have  once  been  at  the  place  in  good 
safety ;  for  if  she  arrives  at  the  outward  port  so  shattered  as 
to  be  a  mere  wreck,  a  policy  on  the  homeward  voyage  never 
attaches^ 

It  is  also  an  implied  condition,  that  the  ship  insured  shall 
be  furnished  with  every  article  necessary  for  the  purpose  of 
safe  navigation  during  her  voyage,  i.  e.  properly  equipped 
with  sails",  a  sufficient  number  of  hands  on  board  (53),  an 
able  capt^n,  skilful  pilots,  &c. 

In  an  action  on  a  policy  of  insurance  on  ship  and  goods, 
from  Stettin  to  London*,  in  which  the  plaintiff  declared  upon 
a  loss,  by  reason  of  the  vessel  sinking  before  she  had  been 
aKX)red  twenty-four  hours,  in  consequence  of  an  anchor 
having  been  driven  into  her ;  it  appeared,  that  the  captain  had 
taken  a  pilot  on  board  at  Orfordness,  on  entering  the  river 
Thames,  who  quitted  her  at  Halfway'  Reach ;  after  which, 
and  before  she  had  come  to  her  moorings  higher  up  the  river, 
the  accident  happened,  which  occasioned  the  loss,  «and  in 
consequence  of  which  the  vessel  filled  with  water,  before  she 
had  been  moored  twenty-four  hours;  but  the  precise  time  at 
which  the  damage  was  sustained  within  those  limits,  or  by 
whdt  particular  default,  was  not  ascertained.    The  captain 

t  Annen  ▼.  Woodman,  3  Taunt.  299.       u  Wedderburne  v.  Bell,  1  Camp.  N.  P. 
t  P&nneterT.Couains,2Camp.N.P.C.        C.  1.  * 
235.  X  Law  v.  HolUngswortb,  7  T.  R.  160. 

(53)  In  Hunter  v.  Pof  s,  London  Sittings  after  Trin.  T.  45  G.  3. 
Lord  Ellenboroup^h,  C.  J.  said,  that  the  vessel  must  not  only  be  sea* 
worthy,  but  the  crew  must  be  adequate  to  dis^har^e  the  ordinary  du* 
ties,  and  to  meet  the  usual  dangers  to  which  she  is  exposed. 
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had  also  left  the  ship  before  the  time  of  the  actual  loss.  It 
was  holiden,  that  the  underwriter  was  discharged;  Lord 
Kenyon,  C.  J.  observing,  that  in  this  case  the  captain  did 
not  perform  his  duty,  for  he  had  no  pilot  on  board  at  the 
time  when  the  accident  happened;  and  it  is  one  of  the 
things  implied  in  contracts  of  this  kind,  that  there  '^hall  be 
some  person  on  board  the  ship  apparently  qualified  to  na- 
vigate her.  If  the  underwriters  had  been  previously  in- 
formed, that  there  would  be  no  pilot  on  board  during  the 
ship's  sailing  up  the  river  Thames,  probably  they  would  not 
have  undertaken  the  risk.  On  the  ground,  therefore,  that 
.there  was  no  pilot  on  board  the  vessel  when  the  accident 
happened,  he  was  of  opinion  that  the  underwriter  was  dis- 
charged (54). 

When  the  assured  have  once  provided  a  sufficient  crew,  the 
negligent  absence  of  all  the  crew,  at  the  time  of  the  loss,  is 
not'  any  breach  of  the  implied  warranty  that  the  ship  shall 
be  properly  mauoed. 

Where  a  vessel,  engaged  in  the  southern  whale  and  seal 
fishery,  and  with  liberty  to  chase  and  capture  prizes,  is  in- 
sured in  August,  1807»  with  a  retrospect  to  the  first  of  August, 
1806,  although  at  the  time  of  her  insurance  she  was  not  com- 
petent to  pursue  all  the  purpcKses  of  her  voyage,  her  crew 
being  reduced  by  death  and  casualties;  if  she  bad  a  compe- 
tent force  to  pursue  any  part  of  her  adventure,  and  could  be 
safely  navigated  home,  she  is  to  be  deemed  seaworthy  ^  , 

y  Bosk  ▼.  R.  Ezch.  An.  ft  B.  ft  A.  73.     z  Hucki  ▼.  ThorntOD,  1  Holt*i  N.  P.  C. 

30.C.  B.  GiblM,C.J., 


(54)  Another  question  was  agitated,  viz.  Whether  the  defendant 
would  have  been  answerable,  if  there  had  been  a  pilot  on  board, 
whom  the  captain  believed  to  be  of  sufficient  skill,  but  who  was  not 
duly  (^uaTifiea  under  stat.  5  G.  2.  c.  20.  The  court  declined' giving 
an  opinion,  as  in  the  case  before  them  no  pilot  was  on  board. 

Pilotage  from  Dover,  Deal,  and  the  Isle  of  Thanet,  up  the  rivers 
Thames  and  Medway,  is  regulated  by  statutes  3  Geo.  I.  c.  13. 
7  Geo.  1.  c.  21.  and  43  Geo.  3.  c.  152.  Pilotage  doton  the  Thames, 
and  through  the  North  Channel,  to  or  by  Orfordness,  and  round 
the  Long  Sand-Head  into  the  Downs,  and  down  the  South  Channel 
into  the  Downs,  and  from  or  by  Orfordness  up  the  North  Channel 
and  the  Thames  and  Medway,  by  stat.  5  Geo.  2.  c.  20. ;  and  pilot- 
age into  or  out  of  the  port  of  Liverpool,  by  stat.  37  Geo,  3.  c.  78. 
See  Abbott*s  Law  relative  to  Merchant  Ships,  p^  168.  ed.  2d.  See 
also  modern  regulations  as  to  pilots  in  recent  statutes  47  Geo.  3. 
Sess,  2.  c.  70.  Local,  48  Geo.  3.  c.  104.  continued  and  amended  by 
52  Geo.  3.  c.  39. 
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5.  Remouuremce^ 

Re-aB8urance  is  a  contract  made  by  the  6rst  insurer  or  un- 
derwriter, with  a  view  of  securing  himself  fVom  a  risk,  by 
throwing  it  on  other  underwriters,  who  are  termed  re-assurers. 
This  is  allowed  in  almost  all  the  trading  countries  in  Europe 
and  was  permitted  by  the  law  of  England,  until  the  stat  19 
6.  2.  c.  37 •»  by  the  fourth  section  of  which  re-assurance  is 
prohibited,  except  in  three  cases :  1.  The  insolvency ;  ^.  The 
bankruptcy ;  3i  The  death  of  the  insurer ;  and  even  in  these 
cases,  it  must  be  expressed  in  the  policy  to  be  a  re-assurance, 
and  the  xe-assurance  must  not  exceed  the  amount  of  the  sum 
before  assured. 

Although  the  first  section  of  .the  above-mentioned  sta* 
tute  does  not  extend  to  foreign  ships%  yet  the  fourth  section 
does.  Consequently  a  re-assuranc^,  even  by  a  foreigner  on 
a  foreign  ship,  is  illegal. 

6.  Wager  Policy — Stat.  19  Cr.  2.  c.  37, '■^Interest  of  Assured* 

An  insurance  being  a  contract  of  indemnity,  its  object  is 
not  to  make  st  positive  gain,  but  to  avert  a  possible  loss. 
Hence,  as  a  person  cannot  be  said  to  be  indemnified  against 
a  loss  which  can  never  happen  to  him,  a  policy  without  in*- 
terest  is  not  an  insurance,  out  a  mere  wager  only.  Such  po- 
licy, therefore,  is  properly  denominateU  a  wager  policy.  Al- 
though contradictory  decisions  are  to  be  found  in  the  books, 
as  to  the  legality  of  wager  policies,  before  the  statute  19 
G.  2.,  yet  they  have  been  recognised  as  legal  contracts  by  mo- 
dern judges;  and  it  seems  now  to  be  admitted^,  that  by  the 
law  of  merchants,  and  particularly  by  the  law  of  England,  as 
it  stood  at  the  time  of  passing  tht  act  19  6.  %,  a  wager  por 
licy,  in  which  the  parties,  by  express  terms,  such  as  the 
words,  "  interest  or  no  interest,"  or  "  without  proof  of  in^ 
terest,"  disclaimed  the  intention  of  making  a  contract  of  io- 
demnity,  was  then  (contrary  tQ  older  determinations)  deemed 
a  valid  contract  of  insurance;  but  that  a  policy  containixigno 
such  clause,  disclaiming  or  dispensing  with  the  pTQot  of  in- 
terest, was  to  be  considered  as  a  contract  of  indemnity  only, 
upon  which  the  assured  could  never  recover  without  proof  of 
an  interest  (55).    But  it  having  been  found  by  experience, 

.«  Andr^  ▼.  Fletcher,  2  T.  R.  161.  Lucena  v.  Craufuid,  3  Boi.  St  PuL 

b  See  the  opinion  of  Chambre,  J.  ia        101. 


v(55)  This  opinion  of  Chambre,  J.  is  coQfinned  by  an  observatioa 
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tb9t  the  makiDg  aasiiraiices,  **  interest  or  no  interast,  or  witfa- 
out  further  proof  of  interest  than  the  policy/'  had  been  pro- 
ductive of  many  pernicious  practices^  and, by  introducing  a 
miscbJeTous  kind  of  gaming  or  wagering,  under  the  pretence 
of  assuring  the  risk  on  shipping  and  fair  trade,  the  institu- 
tion and  laudable  design  of  making  assurances  had  been 
perverted ;  and  that  which  was  intended  for  the  encourage- 
ment of  ti:ade  and  navigation,  bad,  in  many  instances,  be- 
come destructive  to  the  same :  it  was  enacted,  by  stat  19  G. 
2.  c.  37.  s^  1.,  **  that  no  assurances  should  be  made  by  any 
persons,  bodies  corporate  or  politic,  on  any  ships  belonging 
to  his  majesty^  or  any  of  his  subjects  (56),  oo  any  goods  laden, 
or  to  be  laden,  on  board  such  ships,  interest  or  no  interest,  or 
without  further  proof  of  interest  than  the  policy,  or  by  way 
of  gaming  or  wagering,  or  without  benefit  of  salvage  to  the 
assurer,  and  that  such  assurances  should  be  void." 

But  by  8.  9.  it  is  provided,  **  That  insurances  on  private 
ships  of  war,  fitted  out  by  any  of  his  majesty's  subjects,  solely 
to  cruize  against  his  enemjes^  may  be  made  by  or  for  the  own- 
ers thereof,  interest  or  no  interest,  free  of  average,  and  with- 
out benefit  of  salvage  to  the  insurer.*' 

A  nd  by  s.  S.  it  is  also  provided,  **  That  any  effects,  from  any 
port  or  places  in  Europe  or  America,  in  possession  of  the 
crowns  of  Spain  and  Portugal,  may  be  insured  in  the  same 
manner  as  if  this  act  had  not  been  made.*' 

•  • 

Having  detailed  the  provisions  of  the  stat  10  G.  2.  c.  37f » 
it  will  be  necessary  briefly  to  consider  what  that  interest  is, 
the  protection  of  which  is  the  proper  object  of  a  policy  of 
assurance.    And  this  is  to  be  collected  from.qonsidering  what 


of  Lord  Haidwicke,  in  a  case  which  was  decided  befooe  the  passiiig 
of  the  stat.  19  Q.  2»  c.  37.  Sf»o^kiAg  of  the  dtierenee  betveen  ia- 
surances  from  fire  and  maripe  iDsuranees,  he  says,  ^^ia  the  insur- 
ance of  ships,  '  interest  or  no  interest'  is  almost  constantly  inserted, 
and,  if  iMt  uMsrted,  you  c^nat  repover,  uple^s  yo;^  pK)ve,apxo- 
perty."  Per  Lord  Harawicke,  C.  in  the  Sa^l^r's  Qoippany  v.  fi?ul- 
CQcl^  2  Atlc.  556. 

.(56)  In  consequence  of  these  words  it  has  been  holden,.  that  this 
section  does  not  apply  to  the  case  of  foreign  ships,  and  that  insur- 
ances, **  interest  or  no  interests"  may  be  mwie  upon  tbem^p  Thellus- 
8on  v.  Fletcher,  Doug.  3l5.  And  although  the  words  **  interest  or 
no  interest**  are  omitted  in  the  policy  on  a  foreign  ship,  yet  in  de- 
daring  on  such  policy*  it  is  not  necesaai^  to  aver  that  the  assured 
had  an  interest.  Craufmd  v«  Hunter,  8  T.*  R.  13.  Nantes  v.  Thomp- 
son, 2  East,  385. 
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'  18  the  nature  of  each  ccmtract*.  Now  insurance  is  ft  contiflet 
by  which  the  one  pa^ty,  in  consideration  of  a  price  paid  to 
him  adequate  to  the  risk,  becomes  security  to  the  other,  that 
he  shall  not  suffer  loss  or  damage,  by  the  happening  of  the 
perils  specified  to  certain  things,  which  may  be  exposed  t6 
them.  This  being  the  general  nature  of  the  contract,  itfoU 
lows,  that  it  is  applicable  to  protect  persons  against  uncertain 
events,  which  may  in  anywise  be  of  disadvantage  to  them  ; 
not  only  those  persons,  to  whom  positive  loss  may  arise  by 
'such  events  occasioning  the  deprivation  of  that  which  they 
may  possess,  hut  those  also,  who,  in  consequence  of  such 
events,  may  have  intercepted  from  them  the  advantage^  or 
profit,  which  but  for  such  events,  they  would  acquire  accord* 
ing  to  the  ordinary  and  probable  course  of  things.  "Jbat  a  per- 
son must  somehow  or  other  be  interested  in  the  preservation  of 
the  subject-matter  exposed  to  perils,  follows,  from  the  nature 
of  this  contract,  when  not  used  as  a  mode  of  wager»  but  as 
applicable  to  the  purposes  for  which  it  waa  originally  .intro- 
duced; but  to  confine  it  to  the  protection  of  the  interest 
which  arises  out  of  property,  is  adding  a  restriction  to  the 
contract  which  does  not  arise  out  of  its  nature.  Interest* 
therefore,  with  reference  to  the  subject  under  consideration, 
does  not  necessarily  imply  a  right  to  the  whole,  or  a  part  of 
a  things  nor  necessarily  and  exclusively  that  which  may  be 
the  subject  of  privation,  but  the  having  some  relation  to,  or 
concern  in,  the  subject  of  the  insurance,  which  relation  or 
concern,  by  the  happening  of  the  perils  insured  against,  may 

,  be  so  affected  as  to  produce  a  damage  to  the  person  insuring ; 
and  where  a  person  is  so  circumstanced,  with  respect  to  mat- 
ters exposed  to  certain  risks,  as  to  have  a  moral  certainty  of 
advantage  but  for  those  risks,  he  may  be  said  to  be  interested 
in  the  safety  of  the  thing.  Having  endeavoured  to  explain 
the  nature  of  an  insurabte  interest,  it  will  be  proper  to  add, 
that  it  is  not  necessary  such  interest  should  be  indefeasible; 
for  the  consignee  of  goods,  under  a  bill  of  lading,  has  an  in- 
surable interest  in  such  goods,  although  they  may  be  stopped 
in  transitu  on  their  passage  home^  So  also  has  an  executor 
before  probate.  In  like  manner  it  has  been  holden,  that 
where  a  ship  was  taken  as  pri^  by  the  conjoint  forces  of  the 
army  and  navy,  the  captors,  before  condemnation,  bad  an  in- 
surable interest  under  stat  45  G.  3.  c.  72.  s.  3.  whereby  the 
crown  gives  up  its  right  in  the  prize  to  the  captors,  although 
such  interest  was  defeasible,  as  well  by  the  release  of  the 

c  P^  Lawrence,  J.  in  Lucena  y.  Crau-    d  Vtt  Lord  JElknboroiiflrby  C  J.   11 
fnrd,  D.  P.  2  Bot.  &  Pul.  N.  R.  300.        East,  6SS. 
where  this  subject  is  yery  elaboratelj 
discussed. 
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^  ownerr  of  a  fttir^i^wti^liab  dMiteFed  tverjMr  a  f>ai1ri<'ulaf  voy- 
ige,  has  an  insr^rabte  i^eVest  ki  tHe  atrrp  during  that  voyage, 
although  the  chfliter«p«rt)|l  c<tiilttiiria»Bti|ui)aticni  that  in  case 
the  «htp  be  lo^,  the  cbHrttmr  •hail  fay  the  ownbr  the  estl^ 
mated  iftillfeof  th^dhipV  ^  '^  ."^    fii'  ,   •   >  ^        .  r  »• 

*^^"\r«     ri      •.   !'     '.       ./.v     IT-C.    '>|j    '.>MC>W   ■. '    ■'       ^      i 

iNjord^  toBupport  tiie  alctiofi«  the  pl4i»tiff  mtiatfbepr^ 
pafedi'wk'hitbi^  fiollowiiigc^oofii/  L  iThe  policy  roust  be  pro^ 
diiced  >  I  ID  i«vJHltf  ac^f  idnd .  >the  autnicrcotion  \pf  .  tl)e<  .defend^it 
faMi8t.be>fHroiredI  i  fijoEviflittceianust he  gttfn  of/4ihe  iiiter^t 
ofi(tbe;*tn8orad^  ia^tobfe  aafojecl^-matter  of  Ihe*  in^raoce(5}}. 
In  iii8«»ran€eif^>uf>dDjBiiipt>>ith^  m^r6.(fe.ctof  the  poseetaion  of 
liid  fitaunkli. iab^QvltitrBv  ib  aaifieietit  ftivm  fcti^it  ewide^e  c^ 
ownerships,  without  the  aid  of  any  cktetknutotary.  proof  or 
l9A)e^^ed«^ ;aBj^cjsul)}9ipt,.>mchia8(f^  of  salAiftTi.shilP'* 
Rflftist^r, . uiQiLesa  pM^b  fMrtheri  i^vi^i^^^i  i i»  irei>c|ere4  p^fpesaary 
M^  amiport  of  ih^rpnaii/wp^fdepfif.piEpwfterabjp,!  in  .con; 
aequence  of  the  adductiop>)^fe^:4PKR€|  Y^QtraFjfnP^ft^roo  the 

tAa  Jo  ab  aqCioof^n.arpolky.^f  ioaurance  im^jQiietgfajt \  whece 
the  interest. iiona  iship^'and  ^tsiloanMagaftvere  aUegedilo  be.  \^ 
foyr  pbiaonag  iifhe>weii8  part^^.  inrtrade,>;apd(iit  was  proved 
by  the  pl^atifla^wtbat  the  ship  \  bad  been  paid  for  by  all  the 

a(atirlinf!'iri.;Ht««lnor.]llEMlb)«i9.    .f.a#ealtQTInmaBy.F9fle«5  V«Pr  K- 
29^mPf^l^.P.C^|2^5.  S.  C.  ciud,in     |,Pj,/U88.        ,  . 
KoberUon  and  pih'qn  v.  HamiltoDy ,  h  Ciimdeli  v.  Andersoo,  5  T.  R-  709. 
•  fcil.'M. 620.3.'^''^  .«1  i»r.  .   .7    Hpii^^fflSrisedbyLeBlitnt,  J.ioMMrt 

f>iiol^bi  filHtnoaai^  3€aatiJNfl^Cl  111/  v.  Robinfon,  B.  ft.  ;LoiidQn.9ittiQg% 

HI    iR'.'^i'PJflf    I'"    **1M<     /<'     Hfi   <  jiw   'V"    1'^'    ■■  '      *     '      ''  ' VI.'   '" '* 

J[57)  li  Am^ry  ♦.  iftogeri^^'lTEsD^.N^  P.  C.  20^.  where  Vn  action 

Wa3  brought' (At  a  pplicy  o^  intliftncegn  a  ship^'Lord  Keiybn^  C.  J» 

\  was  of  djJiioiK,'  thkt  flife  proof  irf  ttiiA'assuifetfliavinifexfercfeed  'acti 

j  of  owD^bUip,  in  dir^ctihg'tBy  toiditi]^/'  &c.  of  the  ^hip;*  attd  oayihg 

the  peot^le  employed,  wis  suffifcienft  proof  of  interest.  And  in  M*An- 
drew  V.  JBei],  1  Eisp.  N.  P.  C.  373.  where  the  insurance  was  on  a 
ship  and  her  cargo,  the  plaintiff,  in  order  to  prove  interest,  produced 
the  bill  of  lading,  and  the  captain  proved  that  it  was  his  bill  of 
lading,  and  that  he  h^ad  the  goods  specified  in  it  on  board.  Lord 
Kenyon,  C.  J.  held,  that  the  interest  was  sufficiently  proved* 
Voi.  II.  Y 
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four  paitnere;  but  the  defendant  having  produced  the  rogit- 
tett  wherein  the  ship  was  regiatered  in  the  naaiea  of  two  at 
the  partners  only;  it  was  holden»  that  as  the  title  to  freight 
arose  only  from  ownership,  and  the  register  was  conclusive 
evidence  that  only  two  were  owners,  and  as  there  was  not 
any  count  in  the  declaration,  stating  the  interest  to  be  in 
.two  only,  the  plaintifis  could  not  recover. 

Where  the  plaintiffs  declared  on  a  policy  of  assurance^ 
and  averred  that  they  were  the  persons  residing  in  Great 
Britain  who  received  the  order  for  and  effected  the  insurance; 
this  was  considered  as  a  material  averment,  and  not  sustained 
by  levidenoe  of  a  letter  received  by  them  after  the  policy 
was  effected^  directing  to  make  assuranoe;  although  th^  pof 
licy  was  originally  on  goods  on  board  the  Ann,  or  ships,  or 
by  whatsoever  other  name  the  ship  should  be  named ;  and 
the  plaintiffs,  upon  the  receipt  of  tbe  letter,  procuied  a  me^ 
morandum  tp  be  made  on  the  policy,  signed  by  the  defend^ 
knt,  declaring  the  interest  to  be  on  iioard  the  Herald^  tbe  ship 
mentioned  in  the  letter. 

In  insurances  upon  goods,  the  mere  productioh  tf  ^'bill 
of  parcels  from  the  seller  abroad  S  with  tne  receipt  to  it,  and 
proof  of  his  hand-wlriting,  haft  been  bolden  to  oe  soA^iettt 
proof  of  the  interest  of  tte  assured. 

In  a  declaration  on  a  policy  of  insurance  effected  by  th)^ 

filatntifi^^  as  agent  of  A.  and  6.,  it  was  averred,  **  that  A.  and 
.,  at  the  time  of  effecting  the  poliqr,  and  thence  until  the 
time  of  the  lota,  were  luterestea  ia  the  goods  iasorodv  I*  d 
lArge  amount,  to  wit^  id  the  amount  iff  ait  the  money  ever  in*' 
sured  thereon**  At  the  trial  it  appeared,  that,  at  the  time 
when  the  fx>licy  was  eflected,  anotber  person  wasjomtly  kt^ 
terested  in  the  goods,  together  with  A .  and  B.  Tbt  eonrt 
were  of  opinion,  t)ia|;  although  A.  land  fi.  bad  not  an  e^cju* 
sfve  interisst^  yet  they  had  such  an  inteiest  as  would  ttswcar 
the  terms  df  the  aVeritient;  Chambre,  J.  observing,  that  the 
averment  in  substance  was  nothing  knore  than  that  the  partis 
for  whose  benefit  the  assurance  was  made,  had  en  JBterest  in 
the  subject  of  that  in9ucanoe«  T^ev  were  not  bound  hf  the 
Iterms  of  the  avdrment  to  shew  anv  thhi^  more  tb&in  that  tjiie^ 
had  kn  ioterest;  and  ^1f  tihey  had  shewn  ap  interest  to  1^ 
extent  ojT  on/e-bundreclth  part  of  the  ca?gQ,  it  would  be  ^\i^ 
cient.  Thie  spirit  pf  tbe  Ktat  W^*  ^  only  Tequlrbot  that 
the  policy  should  not  be  a  giiming  poliqy. 

I    Dell  V.  jQtiROD,  )  M.  &  S.  ^01.  see  Bell  v.  AtsUv,  ISlSast,  l4l.  re- 

K  Kussel  V.  fibtftm,  Str.  n^'.'perLe^,  tog^iJeci  ItL  OoKefl  V.  Baftiliim,  & 

C.  J  '  ,      '^  Tatiiit.  >#8:  '  "^^ 

1    Pafev.Fry,«Boi.l:rul.-MO.    fal 
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Sft  lit  muA^  be  proved;  that  the  loss  happeqed  in  the  smm 
«iaiiiier  a^  is  stated  in  the  daclarations  that  the  underwriter 
may  be  apprised*  of  the  ca^e,  which  he  has  to  encounter  by 
#Tidaice.  ' 

Goods  are  iMored  at  and  from  Mogadore  to  London.  The 
declaration  avers  **  that  after  the  loading  the  goods,  tl^  ship 
departed  on  her  intended  voyage,  and  while  in  the  course  of 
hsr  said  voyage,  was  lost  by  perils  of  the  sea*"  Held  **  that 
tbia  was  a  material  allegation^  and  therefore,  the  ship  having 
been  lost  while  aft'  her  mioorings,  and  before  the  cargo  was 
con^pietsd,  the  insured,  could  not  recover. 

Where  a  loss  is  averced  to  be  by  perib  of  the  sea  *",  arid 

some  of  the  goods  insured  are  spoiled,  and  others  saved^  the 

expenses  of  tile  salvage  may  be  given  in  evidence  (wiehotft 

stating  them  specially)  on  l^is  averment,  as  being  a  danfiage 

^  within  the  cause  of  aetion  a»  laid. 

If  a  total  loss  of  the  ship  is  stated  in  the  declaration*;  and 
damages  laid  accordingly,  evidence  of  a  partial  loss  may  b^ 
received,  and  the  plaintiff  may  recover  to  the  amount  of  such 
loss  as  be  is  able  to  prdve. 

Under  an  averment  that  after  loading  the  cargo,  the  ship 
sailed  on  the  voyagje,  and  was  lost,  the  plaintiff  cannot  recor 
ver^  on  proof  that  the  ship,  before  she  had  half  of  her  cargo 
on  boaro^  was  driven  from  her  moorings  and  lost 

{p  ^n  actiofi  upop  aii  insurance  upon  profits^  the  assured 
PMpt  prove  a  Ipsa:  for  where,  upoq  an  insurance  of  profits  of 
f  qiig4>  <^  6|lave#,  valued  at  400/.,  the  plaintiff  dledared  fcNT 
.a  total  loss  by  perils  of  the  seas,  and  it  appear^  tha^  thq 
vessel  was  wn^ed*  whereby  many  of  the  slaves  were  lo^i^ 
t>ut  the  remf^ipder  got  into  the  market,  and  were  there  ^d% 
it  v^as  holdeq,  t^at,  although  tb^  produce  of  the  slaves  &oi4 
^  Qf^A  give  f^  profit  upop  the  whole  adventure^  the  plaintiff 
W^  n^t  e^tittsa  to  recover,  because  it  did  not  appear,  ^thajt  || 
ii^  had  \mn  qo  shipwreck,  apd  all  the  slav^  h^d  gqt  (Q 
oprlMsi^  «iny  piEofit  woiijld  have  been  produced. 

it  ia  a  geoeral  rule,  that  notiu^g  vrhich  depeads  on  the 
proceedings  of  a  court  can  be  proved  by  parol  testimony ' ; 
nence,  in  eases  of  captwn  and  recapture^  neither  the  salvage 
nor  the  earpenees  incurred  for  ascertaining  the  amount  of  the 

9  4bttbol  ▼.  Bi|«t0W|  a  Manh.  Rjq^  p  AbUbolT.  fiiistow,  6  Taunt. 464. 

157. 6  TAont  464.  S.  C  q  Hodgacm  ▼.  Olorer,  6  Bail,  316. 

a  OaqrT.ICin^  CSiTeaip:  Hsvdw.  B.  t  TIMomoaw.9bMm,%Bo^^Fjah 

ft.  304.  N.  E.  828. 

o  a  Ban.  804.  * 
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saWftge  (58),  cfth  be  ol;hrerwi6e  proved  tbati  by  prodttcin«f  the 
proc^ijfWnflf!*  of  the  admiralty  court.  The  copydf  a  aentefice 
of  eonkteiii nation'  of  a  ship  or  car^o  in  a  foreign  admiralty 
court,  is  not  made  admissible  evidence  for  the  undeffTribers^ 
btybeiup^.  handed  over  to  theni,  by  the  asaucedv-aloiig  ynith 
qthsr  (mpers,  to  aatisiy  them  of  tbi^  loss'. 

AifWp  df  paper,  wherein  the  names  of  the  underwriters 
we^  mentioned,  in  the  otder  in  ^hiclrtbey  had  originaHy 
beetiappKed  to<  and  had  agfeed  td  und<erwrite,  (and  which 
was  'dit^r«nt'  from  that  iif  whibbtlieit  rNRneb iippilgaMi  ra 
the  policy)  having  t)een  tendered  in-  evMetioe^to  abuwtbe 
true  order  of  the  naoies*  for  tbepiir|K)P»of  l6ttiagin  eyidfence 
of  a  &lae)'fepfesnBl;atton  Qiade.:to  i^be  first  uociefv^iter  is 
fact;  the  coult  were  of  opinion,  (bat  suQb  papefoMiki  iy>t 
be  received  iii  evidence,  fur  want  of  a  stamp,. the  effecli.^ 
the  evidence  being  to  shew,  through  ^he.ip^ium  of  a  lyri- 
ting,  that  the  contract  enter^  into  between  the  parties  was 
different  from  that  which  it  appeared  to  beoutbefoo^of 
the  policy. . 

In  a  case  where  it  appeared  that  a.  license  to  trad^  i^itb;ap 
enemy ",  granted  abroad,  had  been  returned,  after  being  used, 
to  the  secretary  of  the  governor  by  whom  it  was  issued,  and 
the  secretary  was  examined,  who  said  that  he  bad,  as  he  be- 
lieved, thrown  it  aside  among  the  waste  papers  of  his  office', 
and  did  not  know  what  was  become  of  it ;  that  he  bad  after- 
wards searched  for,  but  did  not  recollect  the  finding  it,  and 
thought  that  he  had  not  found  it:  it  was  holden,'thHt  tfm 
was  reasonable  and  probable  evidence  of  the  loss  of-toeh 
license,  so  as  to  let  in  pafol  evidence  ^of  its  coiitetits ;  th^ 
papertiot  being  considered  as  ofany  furtW  useat  tbetiine,^ 
and  the  attention  of  t-he  witness  not  having  been  tbeif  callisd 
particularly  to  the  circumstances ;  aiid  further,  that  the  w;ity 
ness  might  speak  to  thf^oontents  of  the  licence  from  meitloiyV 
though  he  had  madea^eiitry  of  it  in  bis  nfiemorandnm-b66hf 
for  the  private  information  of  himaelf  s(nd  tbe  governor,^ 
which  b6ok  was  not  produced,  he  having  given  it  to  ^e  go^' 
?€mor^  wbo  was  gone/ abffoAd  without,  returning,  it  tabiti; 


< '  -I 


t^.Pliiidl^v.  Atktnt,  SCamp.  .lk.;9;.e.   t  Ma«deii'«hRtcd^attt,67$:  . 


[6^i  By  §tat.;i3  g.  i.:^0^.^.  *5;  whicti  ipe  an£f  p,  944.  ,tf.i<^ 
exprtesly  ceq^uweiioa  all  caseiriDi;  captiw.apA/ecapti^rfty  tbiU  JBf^% 
proceeding  shonld  be^ad  i^  the  admiralty  court,  to  ascertaai 
the  amount  ol'  salvage  shall  be.  ''*-'''  ' 
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for  such  book,  if  iq  court,  would  not  have  been  eviden^^e  p^ 
se^  but  could  only  have  been  used  by  the  witnests  to  jefhsh 
hm  memory. 

When^-sht))  intufed  is  captured  in  a.voyagei  ta an enemy'fl 
country*,  and  the  British  license  legalizing  the  voyage  ia 
lost,  to  8hew):fcbat8bi$  b&d.i|uchiL.  license,  it  is  necessary  to 
prove  tbe.jioia of  the  paper  purporting  to  be  a  .license  put  on 
^oard  tbei8bip»'aiid  to. produce  examined  copies  of  the  order 
in  council  for  granting  the  license,  and  of  the  copy  of  the 
license  preserved  in  the  secretaiy  pf  state  s  office. 

To  support  an  averment  in  a  declaration  on  a  policy  of  in- 
surance on  goods,  '*  that  the  sbip»  with  the  goods  on  board, 
when  at  A.  was  arrested  by  the  persons-exercising  the  powers 
of  government  there,  and  the  goods  were  then  and  there  by 
the  said  persons  seized,  detained,  an^  confiscated,**  it  is 
enough  to  shew,  that.lhe  goods  were  forcibly  taken  on  board 
the  sjbip  by  the  officers  of  government,  and  never  delivered 
to  the  consignees,;  without  putting  in  any  sentence  of  con- 
<]einnfitioa>,  . 

To  prove  a  warranty,  that  a  ship  insured  was  of  a  particu- 
jfLT  natiqb^  it  is  primd  facie  evidence^  that  she  carried  the  flag 
of  tl^t  natioi)  at  times  when  she  was  free  from  all  danger  of 
j^ppturei  and  that  the  captain  addressed  himself  to  the  consul 
vf  th^,  option  jfl  a  foreign  pprt*.    . 

•  Tlie. production  of  a  tetter  dated  abroad,  and  addressed  to 
dL«  S.  in  BtiglMdrJWitli  the  £nglish  ship-letter  post-mark 
itpon^it,  which  directed  a  policy  to.  be  effected,  is  sufficient 
to ,  pkove:  that  J*  S^  w«9  '*  the  person  residing  in  Great  Bri« 
tifQ .  who  received  the  order  for,  and  effected  such.po* 
licyV    .  . 

^!'^Ti^  an-adtioti  on  a  policy  on  a  voyage  *'to  any  port  in  the 
B^Hid,^"^Vid^ificb  was  admitted  to  prove  that  the  Gulf  of 
R'riil^d^.is'ibonsidei'ed  in  mercantile  contracts,  as  within  the 
BaKUj;"^  althotigh  the  two  seas-  are  treated  as  separate  and 
«Rwlmi«Vfeel^rapberBH    ' 

J  'XT^n^^  a  question  concerning  the  seaworthiness  of  a  shipS 
aTOr^  the  evidence  of  persons  who  feave  examined  her  condi- 
tion.' expe.ri^d<:e(li  shipwrights,  who  never  saw  her,  may  be 
pitted  im  today  whether,  upon  the  fticts  sworn  to,  she  was,  in 

z  Ejtt  ▼.  FttlagntTe,  2  Camp.  N.  P.  C.  a  S.  C. 

,i*JM..  b  Ubde  V,  WalteiTij  3  Camp.  N.P,  C. 

y  Canutbem  y.  Qray, 3  Camp.  N.  F.  C.  16.    Se«  Moxon  t.  Atkim,  3  Camp. 

.  US. I.Qrd £U«iiborough, C.  J.  *  n.P:Q§8^. 

1  Arcaagdo  y<Tbomp«»D«  2  Ounp.  N.  o  Beckwl^  tvj  8id«boUi8ia.  1  Camp. 

P»C.(«0.  N.  KC.UG. 
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fb^r  opinion,  seaworthy  or  not,  in  conformity  to  the  nfle  ^ 
Evidence,  that  where  a  matter  of  sktU  or  acientie  ia  to  be  de^ 
cided,  the  jury  may  be  assisted  by  the  opinion  of  persona 
pecuttariy  acquainted  with  it  from  their  profesaiona  or 
parauits. 

In  an  action  on  «  policy  of  gooda  on  board  a  ahip^,  the 
master  and  owner  was  held  not  a  competent  witness  to  prdve 
the  %hip  seaworthy^  until  be  had  been  releaaed  by  the  owner 
of  the  goodSb 

So  in  an  action  against  an  underwriter^^  for  a  loss  by  bar- 
ratry of  master,  it  was  hdden,  that  the  master  cooid  not  be 
examined  by  the  defendant,  to  prove  that  the  bamtiy  wa§ 
committed  by  the  consent,  and  with  the  privity,  <A  this 
owners,  without  a  release  by  the  defendant 

In  an  action  on  a  policy  on  goods  ^  the  declaration  con- 
tained  an  averment  that  the  plaintiffs  were  interested  in  the 
subject-matter  of  insurance ;  the  defendant,  meaning  to  dta- 
putethis  at  the  trial,  gave  them  notice  to  produce  certain 
articles  of  agreement  executed  by  the  plaintiffs  and  the  cap- 
tain (who  was  not  a  plaintiff).  The  instrument  was  produced 
in  pursuance  of  the  notice,  when  there  appeared  to  be  two 
subscribing  witnesses  to  it ;  the  ^plaintiffs  insisted  that  the 
defendant  could  not  give  it  in  evidence  without  calling  one 
of  those  witnesses  to  prove  it  Lord  EUenborough  being  of 
that  opinion,  the  plaintiffs  recovered.  A  motion  was  made 
for  a  new  trial,  on  the  ground  that  the  inatruntient  coming  out 
of  the  iiands  of  the  plaintiffs,  parties  thereto,  upon  notioeto 
produce  it,  it  was  not  necessaiy  to  be  proved  l^one  'of  the 
subscribing  witnesses,  according  to  the  rule  laid  down  in  R. 
V.  Middlezoy,  2  T.  R.  41.  But  Lord  EUenborough  said/ that 
that  case,  which  was  much  questioned  at  the  time,  had  been 
since  overruled*  and  that  the  production  of  the  instrument^ 
in  pursuance  of  the  notice,  did  not  supersede  the  necessity 
of  proving* it  by  one  of  the  subscribing  witnesses,  if  any,  as 
in  ordinaiy  cases.  -And  Lawrence,  J.  said,  that  this  had  been 
so  ruled  by  Lord  Kenyon  in  a  subsequent  case  respecting:  a 
will,  which  the  adverse  party,  in  whose  hands  it  was,  had 
notice  to  produce,  and  did  produce  at  the  trial,  when  it  ap- 
peared that  there  were  subscribing  witnesses  to  it ;  and  Lord 
Xenyon  held,  that  the  party  who  gave  the  notice  was  bound 
to  call  one  of  the  subscribing  witnesses  to  prove  the  wilL    In 

d  Botheroe  ▼.  Elton,  Paake^s  N.  P.  C.  f  GonionandoU)enT.Secretan,SEl«t, 

S4.    KcnyOB^CJ.   Fox  ▼.  Luihiog-  •   648.    Bateton  ▼.  Lewin,  lAiddl«ftes 

tob,  ib.  n.  S.  P.  per  Keayon,  C.  J.  SitUogv  After  H.  T.  sa  G.  3.  Lotd^El 

«  Biid  V.-llMliipMiDf  1  Esp.  N.P.C.  OiHboiooghyC.J.Q.'P.    * 
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the  pMieiit  cu^  bowefcr.  the  oonit  made  Die  lule  ab«9luCe 
for  a  new  trial,  on  payment  of  coflnts,  the  defendant  havu|g 
made  an  affidavit  of  bi»  beii^  surprised,  and  not  prepared  at 
the  trial,  for  wast  of  knowii^  who  the  subscribing  wit- 
nesses were  (69). 

The  plea  of  alien  ensmy,  which  goes  merely  in  disability 
of  the  person,  muat  be  supported  by  the  strictest  proor. 
-Hence  it  is  not  sufficient  merely  to  shew  that  some  tioKe 
6e/bf«  action  was  brought,  the  party  was  domiciled  in  a  ter- 
ritory which  has  become  hoatile,  without  shewing  that  he 
saas  a  native  of  that  territory,  or  living  there  at  the  time  of 
•Mtion  bioaght'.- 


XI.  Return  of  Premium. 


to  cfise9  where  the  contract  of  insurance  is  void,  as  on  the 
ground  of  non-compliance  with  a  warranty,  e.  g.  to  sail  wit^ 
.convoy,  sea-worthiness  or  the  like,  and  fi^ud  cannot  be  im- 
puted to  the  assured,  tbeas^urdd  will  be  entitled  to  a  return 
of  premium;  because  where  the  contract  does  not  attach, 
tbei9  ^  not  any  risk  (60). 

f  Hannan  y.  Sjpgtton,  3  Camp.  N.  P;  C.  153. 


(59)  The  doctrine  established  m  Gordon  ▼.  Secretan,  was  recc«- 
niseo  by  Heath,  J.  in  Wetfaerston  v.  Bdgington,  2  Camp.  N.  P.-C. 
-94.,  and  there  applied  to  m  ^reement  not  under  seal.  ButaU 
though  the  mere  pcMsession  of  an  instrument  does  not  dispense  with 
Ae  neces3ity»  which  lies  on  the  party  calling  for  it,  of  producing  the 
attested  witness,  yet  where  a  person  is  called  on  to  produce  a  deed 
to  which  he  is  a  'party,  and  under  which  he  claims  toxoid  an  estate, 
and  he  produces  it,  it  shall  be  taken  to  be  a  good  deed,  $0  fatas 
relates  to  the  execution  as  against  himself.  Pearce  v.  Hooper, 
3  Taunt.  60.  See  also  Orr  ▼.  iforrice,  3  Brod.  k  Bing.  139.  where 
it  was  hoklen,  in  an  action  for  use  and  oocupation  of  premises,  affainst 
the  assisnees  af  a  henkn^,  that  the  deed  of  aa^gamant  of  the  banfc- 
Tupt's  eleets,  prodnced  by  the  deteiknts,  at  the  trial*  under  a  aotioe 
from  the  plaintiff,  was  admisriUa  in  evidence,  without  proof  of  the 
txecution  hy  the  subsoiihing  witness,  as  it  appeared  %h^  one  of  the 
assiflmees  had  ^sonlinued  to  oceapy  die  premises  for  some  tisiie  after 
the  nankruptcy* 

(60)  **  If  the  risk  be  not  run^  though  it  be  by  neglect,  or  eren  by 
Jmic  of  the  insured,  yet  the  insurer  shall  act  retain  thepvaoanm*" 
Ht  hotA  Alanafiekl,  C.  J.,  in  SterensQu  v.  Snow,  3  Burr.  IIMOl 
**  Where  the  risk  has  not  been  ma,  whether  itiaot  harisg  been  ina 
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the  4hip'  hite'^rrivdd  in  nfe^;  and  eafaed,frfiglitr  tbe^ai- 
iured  r^Mnofaftenvirds^c^uma  return  of  firahitluok  (Mi>^ 
groimd  that  he  Md 'nty'iiy urabletintareMi/on^acotent  oflia 
defect  in  hia  title  to  the  Bhip^  -;>>..)  ucjw     ■-  itr 

lA  caietCWbeK'theiiBk'iS'kTtijY.'Kad  bM-on'te ooh^rndtiM, 
as  M  t?h%' baie  fii*-a'dfevIatioR,  (iiere ' shall  ^gtfaeBfy>rlati]lm 
orRp^Honme'ntrof|>r0iniinnt(64).  A8)ripJ»88«naiire4E*."at 
»M  from  London  tOfttiy  port  or  place,  fot  twelve<nioiitfa^>at 
i^.  per  cent,  warranted  free  from  capture  iiy  Ib^  Amtnctni^J' 
The  ship  sailed  from  the  port  of  Loodatidndwafl'takeni-l^ 
an  American  privateer  about  two  months  afl«tfwaixM.  Itwas 
contended  that  a  proportionable  part  of  the  premium  ought 
to  be  returned,  that  9/-  was  much  more  than  ade<]uate  to  the 
riik  actually  run,  viz.  only  two  months.  .Qut  the  court  were 
of  opinion  that  there  ought  not'W^e^  return  of  premium, 
Lord  Mansfirll,  ('..)-  (.'Ii-'  luim,  "  iIilu  tiiciv  were  two  ffenenl 
rules  establUlitj.l,  uji)i!icabl>::  to  tlio  qucsLiou  :  The  prik' la, 
that  where  tlie  risk  iias  not  been  run,  wHetlieritS  not  hiAVifag 
been  run  was  owinff  to  tlie  fault,  pleasure,  or  will  of'tlie  ifr. 
sured,  or  to  any  other  cause,  the  prerhlum  shall  he'return^^ 
became  a  p-ilhii  .-/  iii-iiramc  is  a  conU-iit-t  uf  i»de/nhitg. 
The  underwrilcr  r'cujvcs  a  premiiim  fur  riiiining'theriak  of  . 
indemnifying  the  jr^ured,  and  to  whatever  cause  it  be  owit^, 
if  he  does  not  run  the  risk,  the  consideration  for  which  the 
premium  or  money  was  put  into  his  bands,  fails,  and  tbef^ 
foreJie  ought  to,  return  it.  9d<  Another  rule  is^  that  if  that 
risk  of  the  contract  o;f  ipdentnity  hOQ  once  cQmmence4,  there 
shall  he .  no  apftertionineot  or  retifEQ  ai  pietftiuia  Kf^rw)',rd<> 

b  MH^nJlodi  V.  tbaj.'  Ex!  HW.'Coinp.  t.  OnpMH  '&•  R.  BMit,  H"Q.  a. 
'    3Ckm)H.1<r.P.C;«0ft.   '    H  ,H«itb.fieSi 

i'T)frt£T.Pl«t<*»,-Cwp-«88.   Mrjti    kTyrieT.  Fkwbw,  C<»«p.66a,    .,  . 


mis  owing  tatht  ftuh«  fleafiire,  ArwiHof  theinmred,  ortoany 
Bther  cause,  <ihe  proiniuafLicMI  be  Tetvrocd^ '  btcotut  a  polity  ofi>tf 
ttMacsrimconlracta/'ifciUtMi&H.':  The  .Midefwriler  KceiUMA  pntf 
mum  for^unniAgtha.kisk  trfi  inluMi&^nng'tlie  iD»rad,.and4o  mmx- 
tiTETioaiBeiit  be>6magt  if  be  doM  BM(aiirtfaeiiik,4ba(i0UidvW)«O 
Sdi  iwbiriiitbe  pmnimmartrnMiey  wm^psl  btoMt  b«tdi»  iak,  m4 
tkuefotcheioug)iittai»Mra,iu'.T<  ,Pet]uacd  Mansfiehb  Cti.iaJ_ya9 
V.  Fletcher,  Cowp.  668.  ./,■,,;,,. 

'  (£1)  Ijfonah-inftfaBfce  Miaod'froinsBlaff^'^if  ^i*")*^^"^ 
pnwedwamiitin^&Tdnaiieeief  tht  riBk,j  tbt  inutmd  will-bp  eotUed 
tatca  apportion  loeiit  of  the  pteniueQ,  in  case  onp  of  the  tisks  be  not 
nmjr  li>8g,n.u\li(ijtfnolL-JE*25G.3,,Maob,  570,.       .  '  ■• 
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Fot^  tlioligb'  fche^ppemium  itl'tfttiinaledt  land  the  riik  depends 
upoa  the  nature  and  Ibnglbfof  tbe'Voyaee^.yfet,  if  it  has  com- 
^m&oQ^i  tkougbttt  be  pnly  forutviietttyHoiir  bouTs.oor  lesa^  the 
riak<iarun»  tbecodtraetti^  for' th^wbole  entire  risk»  ajjid  fK> 
part  of  tbe  ccinsideration  ahail^be  refeucriediM**'  .The«ame  furlaa 
were  Jaid  down  by  Lord' JVIansfieid,  C.  J.  in  Lpraine  v. 
'rjiomlinson^  Doug.  5A!7., u)  lip   i(  /)  J     f'       •  .'    ^.n     >/    • 

A  ahip,  employed  Jn  the  coasti'ng' trade;  was '  ibdiiwA 
agrainftt  <iaptor6  for  IS^moAths*';  •''at  15i.  p6r  cent,  per 
itoonth,  18/.*'  The  abrp  wad  )6st  in  t  storm,  withiff  the  fii^t 
two  months.  An  action  hating  been  brmjght  for  the  amount 
of  the  premium  (18/.),  the  defendant  pleaded  Yion^ssuimpfliit 
ae  to  allexoef»tdA»  and  as  to  that  atenden  The  jury  fonnd 
a  yerdccti  for*  the  defendant  upon  the  tender,  and  for  nie 
plajutiff  upon  the  otben* issue,;  ibr  Aheraum  «f  l6/.,.Bubjeot  to 
the  opinion  of  the  oourV  wbeUierhe  was  entitled  to  ^neoovfir 
that  sum  of  15/.  or  the  sum  of  SL  only.  It  was , contended 
on  the  part  of  the  dj^fi^ndant,  that  this  w.^s  not  .p.n^  j^^tire 
contract. fiofr^a  year^bptian^i^surs^nce  frpin  montt^'  to  mgnth 
for  tw.e;ly«  moDtl)s;,,i(,ti|e  policy , bad  been  fgr  a  year,  or 
twelve  ijp^QDths,,  andtjj^preii^tVni'agrosssum,  ^he  court  coutd 
Dot.bave  appprtion^.^  i^i^ecause  th^  risk  in  pne  iponth  might 
be  greater  thaq  in  aqoth.er^  but  here  the  pp^riie.^  ^h,ave  ap- 
poftipned  the  premium:  that  the  insurance  .was  the  same  as 
if  there  had  been  Impolicies  for. each  mon,tb.  But  per  Lord 
Mansfield,  C.  J.  it  is  an  insurance  fpr  twelve  months,  for  one 
gross  9um  of  18/..  They  «bave  calculat^ed  thj^  ^um  to  be  at 
therate  ofl5.«.  per  month*  But  what  was  (oblp  paid  down? 
Not  lbs.  for  the  first, month,  and  so  frpna  month  to  month; 
but  18/.  at  once.         ...  ... 

A' ship,  with  hef  cftirgo  was  inBured*''at.  and  from  Houfleur 
to  tbe  coastof  Angola**,  during  her  stay  and  trade  tbere»  at 
and  thence  to  her  port  or  porta  of  discharge  tin^  St. .  Domingo^ 
and  at  and  from  St  Domingo  bafck  to  H<mfleur  at  a  premium 
of  \\K  per  cent."  'I'Jbe  ship  sailed  to  Av  but  in  tins  part  of 
tbe  voyage  she  was  guilty  of  a  deviatipn.^n  It  was  contended^ 
on  the  part>  of  tia^  plaintiff,  that  thece  iPMgbt  \q  be  an  ap^ 
portioQroeQt..and  return  of  pnemiiiim;  but  tbe  court  wdr^ 
ckarly  of  pinion  that  tbele<  onght  not^to  be  .any  return* 
Lord  Mansfield,  C<  J»  said»  the  question  depends  upon  this: 
Whether  the  policy  contains  one  entire  risk  on  one  voyage, 
or  whether  it  IS  to  be  split  into  six  different  risks?  for,  by 
splitting  the  words,  and  taking  **  at**  and  ''  from"  separately, 
it  will  make  six;  viz.  1.  atHonfleur;  2,  From  Hooieur  to 

1  Loraine  v.  TbornHnsosiy  Dovgl.  685.      m  B«nDoii  ir.  Woodbiidgej  Douf .  7SJ(* 
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Angola ;  3.  At  Angola,  kc  The  aminient  ntimt  be»  tbat, 
.if  the  ship  bad  been  taken  between  tionfleur  and  Angola,* 
there  must  have  been  a  return.  By  an  implied  warranty, 
every  ship  must  be  seaworthy,  when  she  first  sails  on  the 
voyage  insared,  but  she  need  not  continue  so  throughout  the 
"Toyage ;  so  that,  if  this  is  one  entire  voyage,  if  the  ship  was 
seaworthy  when  she  left  Honfleur,  the  underwritem  would 
have  been  liable  though  she  had  not  been  so  at  Angola,  &c. ; 
but,  according  to  the  construction  contended  for  on  the  part 
of  the  plaintiff,  she  inust  have  been  seaworthy,  .not  onlv  at 
tbe  departure  from  Honfleur,  but  also  when  she  sailed  from 
AngoMt  and  when  she  sailed  from  St.  Domingo* 

But  if  tbe  insurance  be  in  eSisct  on  two  or  more  voyages, 
-and  one  or  more  have  not  commenced,  there  shati  be  an 
lapportienment  and  return  of  premium  in  respect  of  those 
voyages  which  have  not  commenced,  as  will  appear  from  the 
following  case: 

An  insurance  was  effected  upon  a  ship  at  five  guineas  per 
tent*,  lost  or  not  lost,  at  and  irom  London  to  Halifax,  war- 
ranted to  depart  with  convoy  from  Portsmouth  for  the  voyage 
169).  Before  the  ship  arrived  at  Portsmouth,  the  convoy  was 
j^ne.  Notice  of  this  was  immediately  given  by  the  insured 
to  the  underwriter,  and  at  the  same  time  he  was  also  desired 
either  to  make  the  long  insurance,  or  to  return  part  of  the 

{premium.  The  jury  found  that  the  usual  settled  premium^ 
rom  London  to  Portsmouth,  was  one  and  one  half  per  cent^ 
and  that  it  was  u^ual,  in  cases  like  the  pre^nt,  for  tne  under- 
writer to  return  part  of  the  premium,  but  the  quantum  was 
uncertain.  It  was  stated,  that  the  plaintiif  made  to  the 
defendant  an  offer  of  allowing  him  to  retain  one  and  one  half 
per  cent  for  the  risk  from  London  to  Portsmouth.  It  ^was 
nolden,  that  the  plamtiff  was  entitled  to  recover  such  part  of 
tbe  premium  as  had  been  given  for  insuring  the  ship  on  the 
voyage  fixMn  Portsmouth  to  tialtfax:  Denison^  i.  observing, 
that  it  was  most  equitable  'that  the  defendant  should  retain 
the  premium  foreuch  part  of  the  voyage  only  as  he  had  run 
the  risk  of;  that  tte  insured  bad  a  right  to  have  the  other 
part,  restored  to  him.  And  this  was  agreeable  to  the  general 
principle  of  actions  for  money  had   aud  received   Ip  the 

n  ateveiMOii  ▼.Snew;  3  Bun.  1297. 


(62)  ¥n  Mr.  J.  Blaokstone^s  tepoftof  ^this  case,  1  BL  R.  315, 
the  words  of  tbe  policy  are  "warranted  to  depart  with  convoy  for 
tbe  voyage,"  omitting  the  #ords  "from  Portsmetith.*" 


insurance: 
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MUftntifTs  use ;  where  the  defendftnt  liad  no  right  to  retain  it, 
tie  tnint  refand  it.  Foster,  J.  added,  that  there  was  not  any 
eovistderation  for  the  remainder  of  the premiam,  t.  c.  for  the 
voyage  from  Portsmouth  to  Hahfax,  wnerera  no  risk  was  run 
by  the  insurer,  who  only  insm^  the, voyage  with  convoy ; 
therefore  he  had  no  riglrt  to  retain  the  premium  for  this. 
Wilmot,  J.  said,  that  upon  this  policy  there  were  two  distinct 
points  of  time,  in  effect  two  voyages,  which  were  clearly  in 
the  contemplation  of  the  parties^  and  only  one  of  the  two 
voyages  was  made,  the  <xtber  not  at  all  entered  upon.  It 
l^fts  a  eondrtional  contract,  and  the  second  voyage  was  not 
begun,  therefore  the  premium  must  be  returned  :  for  upon 
the  second  part  of  the  Voyage  tbe  risk  never  took  place. 

Lord  Mansfield, C  X,  commenting  on  the  preceding  case 
in  Tyrie  V.  Fletcher,  Co^.6fl9.,  observed,  "that  the  first 
object  of  insunmce  was  from  London  to  Halifax :  but  If  the 
sbip  did  not  depart  from  Portsmouth  with  convoy,  then 
there  was  to  be  no  contract  from  Portsmouth  to  Halifax : 
why  then,  the  j>arties  have  said,  *  we  make  a  contract  ironi 
London  to  Halifex,  but,  on  a  certain  contingency,  it  shall 
only  be  a  contract  from  London  to  Portsmouth.'  That  con- 
tingency not  happening,  reduced  it  in  fact  to  a  contract  iVom 
London  to  Portsmouth  on(Iy.**  All  the  judges  in  delivering 
their  opinion  laid  the  stress  upon  the  contract  comprising  tw6 
difltiBct  conditions,  and  considering  the  voyage  as  being  in 
hct  two  voyages.  And  in  Bermon  v.  Woodbridge,  Doug.  790. 
the  same  learned  jodge  observed,  tbat  in  Stevenson  v.  Snow 
there  was  a  contingency  specified  in  the  policy,  upon  tbe  not 
happenmg  of  whicn  the  insurance viroukl  cease.  It  depended 
on  the  contingency  of  the  ship  sailing  wttb  convoy  from 
Portsmouth,  whether  there  should  be  an  insurance  from  tbat 
place.  This  necessarily  divided  the  risk,  and  made  two  voy- 
ages. And  in  Loraine  v.  Thomlinson,  Doug.  587.  Lord 
Mansfield  again  remarked,  tbat  Stevenson  t.  Steow  was  de- 
cided on  tbe  ground  of  there  being  two  voyages. 

The  next  case  in  which  an  apportionment  has  been  tillowed 
is  that  of  Long  v.  Allen,  B.  R.  E.  95  6.  3.  Park,  589.  Marsh. 
570.  There  the  terms  of  the  policy  were,  "  at  and  from  }ib^ 
imiica  to  London,  warranted  to  depart  with  convoy."  The 
ship  sailed  without  any  convoy.  An  express  usage  was  found, 
that  on  insurances  couched  in  tbe  same  terms  with  the  .policy 
itf  (jijuestion  the  premium  had  bfien  returned,  deducting  one 
halt  percent  if  the  ship  departed  without  convoy.  Thecoart 
deciaed  in  favour  of  the  return  of  premium,  on  the  ground  of 
the  usage. 

In  Rothwell  v.  Cook,  1  Bos.  and  Pul.  179.  the  policy  was 
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an.sbmi  **  at  and.  from  Hull'  to  Bilboa,  warranted  to  deMvt 
from  EogUnd  with  convoy;"  the  ship  sailed  fi-^opQ;  HuH  to 
Portsmouth,  aod  thence  departed  with  cqniroy.«  whkb  not 
Jl^f^ing  direct  for  Bilboa  she  afterwards ^eft«aivl^as  c^ptiir^; 
tl^e,  vy^rranly.  not  l^avitj^  been  coii^plied  ,w.ith>  the  plaintiff 
wqujd  have  been,  nonsuited,  but  it  w<|8.ii)siBted  that  he-was 
eqtitM  to  <a  verdict  for  the  preniiuoi, '  which  was  found  ac^ 
•  cor/jingiy.  On  motion  to^et  asid^  this  verdict*  Eyre«  €•  J* 
said,  ihe  verdict  fK>w  stands  for  the.rr^turn  ^of  thewlvale  pre? 
ipium»  apd  the  question  is.  whc;ther  i!^  sboiild  stand  for  the 
whole,  for  none,  or  for  a  part?  If  for  a  part»  I  do  aot  know 
how,  we  are  to  settle  it;  it  must  depend  on  there  beiotg,  or 
not  beings  some  rule  to,  be  found  t9,4irect  u^  in  roakingr  the 
decision^  Certain  it  is«.tbat  if  the  ship  had  been  lost  in 
cotping  rpund.to  Pprtsmputb,  the  ^n(;femriters  would  have 
beealial^le;  it,i8i  <f>ot  tl^^fefpi-e  rea^ppable,  tbat.tbev  should 
have  hejCD  ^b  liaW^,withqpt  rcttajniug^  propOrtipix .of  the  pre,- 
miunu.  \  fpu  shpuld  inquiry  whether  there  is  any  rate,  of 
premiuni  amo^g  the  underwriters  franj  Hull  to  Portsn^outh, 
and. whether,  the  premium  b.&s^  ^y^/*  been  apportioned  where 
there  has;  been. only  p^e  ipsui^fice^'vyithojiii  distipguishing  the 
different  risks  in  the.  policy,  if  .you  car^  find  any  rule,  ^ 
recommend  ypu.  to  adopt  it.  Bvit  jF  you  cannot  agree,  w^ 
think  the  whole  premium  piugtit  not  to  be  returned;  and, 
therefore,  the  present  verdict  must  be  set  ^»\dj^,  and  the  case 
go  to  a  ^ew  tnah    JE?.ul^  aj^splute.' ?        ...  ... 

.  Where' there*. is  an  agreement -to  return  part  of  the  pre- 
mium, V  if  thp  ship  arr  jD^^,! '  Ahe  assured  will  be  entitled  to  a 
ireturn^  ^  in  the  event  of  *  an  arris?al  of  ihe.ship  at  the.. port  of 
destinatico^  althoi^h  it  should  appear*'  that  the  ship  has  8iiS9> 
tained  a  loss  occasioned  by.  a  sea  risk^  or  that  the  ship  bak 
been  capUired  and,. recaptured,  and  the  assured  has  beeq 
obliged  to  pa¥>(the  salvage  ^  But  every  arl^ivad  of  the  ship 
at  the^portro^P  her  destination  is  not  an  arrival  within  tbe.&i'r 
construction  of  the  agreement;  such«  for  instance,  as  an  ar« 
rivjsl  in  possession  of  an  eneiny  ataneut^al  i>ort,  to  which 
she  was  insured,  or^an^  arrival' at  her  port  ia  England  as  the 

Erpperty  of  other  person^  ^^fter  a  capture. .  In  short,  it  must 
ean  arrival  a(  the  destined  port  in.  the  course  of  her  voy*- 
age  \        /.,..■.,  t ,/,  .'      / ,    ;    .  '  .  "   . 

The  capltors  of  a  ship  and  cargO  effected  an  insurance: 
restitution  Was  afterwards  awahled  to  the  owners  (With  the 
exceptibh  of  a  smalt  pavt  of  the  cargo) ;  it  was  bolden,  that 

'    '       -••  •     .'         »  .     .  • 

o  Simond  v.  Boydell, Doug.  268.  q  Adm.  by  Keuyon,  C.  J.' S.  C. 

p  Aymlarv.|lodig;«nv,rT.ft.4tli     .  ' 
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tbe  cupiore  were  not  entitled  to  a  return  of  preiiiiairf*"flW  ' 
tbey-had  possewwn  of'theptoperty  insnrfed!  srttt  If'^ft'SfliW! 
aleffal-captute,' they  wc^eMtifled;  if  it  AVerenot,  ihe'COliVS 
6f  Adthfrnlty  obigtttBmerttethem'iii  the-d;iiii:ip^s  mA  costs'. 

■  Palicy  at  and'from  Gottenbiirgh'to',Rig,T  upon  gooils  And 
»h!^',  begirtning'  the'  adventure  upon  Jlie  goods  from  tlie 
Ibiuing  thereof  aboard  the  ship  at  Gbtteiiburfjh — it  aiipeurwl 
thai:  there  were  notany  goods  laden  at  Gotteiiijurgli  but  oiily 
flt  London;  it  was  hdldun',  tliat  as  the  risk  upon  the  goods 
never  com'meOced,  the  plaintiff  was  entitled  to  a  proportional 
i^turn  of  premium'.  In'  th'«  preceding  case  the  adventure 
open  the  goods  is  expressly  mentioned  to  begin  from  the 
lOHditigat'GMtertbui^h;  btltiftheptece  had  been  omitted, 
tti«  eaurt  woi*W  have' Intended  h  Idiidiiij'M  the  t>litce  wflanrt 
the  voyage  comm^nCedP,' '.    '   ■  'nt'  '■■••'•'■  ■      i  ■   ,  ■^.l^ 

.'  ThoformiLnneipt  in  themtlitcyi-ia  cottoldsive'  efidcnde/of 
the  recciptiof  the  pnecniuBi  Ub^een  tUe'<an(ined'flnd  tk|J 
derwriter  in  an  action  for  the  return  of  the  premiun^'*J>>  "■ ' 
Where  the  assured  or  his  agent"  has  been  guilty  of  fraud, 
i  lost 


,time  of  effecting'  the  ,pQiicy,^  t^'^.,pre^iu(n  ^9^ot  be  reco- 
;  rule  nolasi  where  the  contract  of  i 


B  where  the  assured  knew  that  the  ship'  was  fost,  at  the 
.  irae  of  effecting- the, pgl' 
▼ered;  and  the  same  rule 
■urance  isillEsal*,  unless  the  assured  was  igoorent  of  tha  il- 
I^ality  at'the  nme  of  'el|fectin?^he,  insurance*-  or  unless 
every  thnig  lias  beeii' done'by^He  As^ijred  which  laym  his 
pdw^r  to  (eghliZ^  the  voyaged 'though  the  ende^Vbur  pas 
laijra.  '  '.,,/.'('.'    '.' ■       '-      i  ':    '•'■  ,  '    .     '■     .|'-'/ 

A.poticy  brokier  is'libeageiit^'bfitli  tlie ^psured  anil  ui^, 
derwriter,  and  is  the^rijsfg^Jor  i|)e  a^ur^  W  Ic^ng  jaa  (|i$ 
policy  iremams  In'hip'nands,  to  adjust;  ^ndreceiye,'r¥turns',pf 

Eiremium  for  hini  wliea  the  events  have  happened  ori.whi,q|f 
bey  are  to  be  madcj.  Hence  the  broker,  ji^iing  notice  tba^ 
the  events  {tavefiapperied  which  iotitlet^  t^e  ma^r^d,  to  s|ucb 
ret^rns^,  js.|autho'fi2e([  to  deduct  so  ^uc)i  Ijrofp  tlie  gpi;^ 
amodnt  o'{  iti^ 'pjre'njyuiiiB^  and  ,to  pay  over  the  dinerence 
^jjly^'li^jiihe^'ijnSj^ri^ritpp**  ■ , ;  . ;  ,'7  ,  '  './,.  ■..'„,,.,: 
„■  'ifi  kaa^w,^;:  W.fl' ROlifiy  ftf  infHWPPft*.  «rit.il »  CQUOt  to! 

r  Bochm  t.  Bell,  B  T.  R.  IM.  i  Lowij  i.  Boutdieu,  and  otl>'«r  ciiui; 

■  Romejer  T.  Luibli^ton,  16  £ut,46.  anie,  vol.  I.  p.  06. 

t  BplHiiT.  WtwuiBBB,  JTBlinl.tie'.    ■  ■  Ocin('T.enice,'l2  Ea>t,2aG.' 

u  DiilieU*.  Muil,  1  Cunp.  N.  P.  C.  b  Hentlgv.  Suolfoitli,  sniUlcSScl- 

£33.  wyn,.I82     .                          .      . 

;t  Cbaptnaa  t.  Ftun,  B.  R.T.33G.3.  c  Skee  v.Clarluon,  UEut.SOT, 

.   Pv|^320,             ...  tl  PiD^ui  y,  t^  C;„9..M,|41.Q.  3. 

H.T.iSG.S.LordMuuflHd,  C.5.'      '  '"    ■     '    "''    ■■■-■'-'■'■'   '■ 
Puk.33&.  -''i   ■ 
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tMney  had  and  9C|ceLved«  tho  defendMit  bad  not  (laid  any.  mo« 
Q^y  into  court  Tbe  defence  was,  that  tJne  abip  waa  qoI 
leawortby ;  on  wbich  point,  without  any  direct  evidence  of 
fraud*  the  case  was  submitted  to  the  jury.  General  verdict 
^  for  defendant    N.  U  was  not  intimateid  to  the  jury,  that  the 

Elaintiff  was  iqtitled  to  a  verdict  for  a  return  of  premium. 
^D  an  application  to  the  court,  it  was  holden  that  the  plaintiff 
was  intitled  to  a  verdict  for  the  premium  on  the  count  for 
money  had  and  received ;  but  the  court  hoped,  that  in  future 
the  counsel  would  in  his  opening  demand  the  premium,  in 
eveiy  case  where  it  was  intended  to  insist  upon  it  on  failure 
of  his  claim  for  the  loss. 

WheDe  a  Uxtal  loss  is  recovered,  there  cannot  be  a  r^tufn 
of  premium  for  convoy,  because  the  total  Iqsn  iDpludiw  ^ 
entire  premium  added  to  the  invoice  prtf:^^ 

Upon  a  mere  misrepresentaliQii  without  fraud,  wheae  the 
riak  never  attached^  tw  aaaurod  ia  intitled  to  a  letum  af  tbe 
premium^ 


XII.  Of  Bottomry  and  Respondeniuf. 

Bottomry^ — An  agreement  entered  into  by  the  owneir,  or^ 
under  certain  circumstancea,  by  the  master  of  a  ship  163)^ 
whereby,  in  consideration  of  a  sum  of  money  advanced,  (for 
the  purpose  of  enabling  the  borrower  to  fit  out  the  ship,  or 
purchase  a  cargo  for  an  intended  voyage)  the  borrower  un- 
dertakes to  repay  the  same  with  a  stipulated  interest,  if  the 
Voyage  shall  terminate  successfully,  and  binds  himself  and 
the  ship  apd  tadcle  for  the  due  performance  of  the  agree** 
ment,  is  termed  bottomry.  The  tern:i  **  bottomry*'  is  derived 
from  the  origmal  language  of  the  agreement,  which  merely 
spoke  of  the  ked  or  iiottom  of  the  ship ;  but  the  expres- 
sion was  always  considered  as  being  used  flgurativdy,  viz. 
pars  pro  toto.  This  agreement  is  sometimes  made  in  the 
form  of  a  deed-poll,  cdled  a  bill  of  bottomrv,  executed  by 
the  borrower,  and  sometimes  in  the  fomi  of-  a  bmid  with  a 
penalty. 

«  Per  JuijF,  in  l.«MliQm  ▼.  AUn^t^    f  I^eii^  ▼,  P^kinino,  4  l^piint.  040- 
4T^U|it.51t 


't-^F- 


(63)  In  a  foreigu  country  in  the  absence  of  the  H^wneis,  and  in 
cases  of  necessity,  the  master  may  take  up  moi]|ey  op  bot^pmiy  for 
the  use  of  the  ship. 


t_ 


/ 
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An  aisured  on  bottomry  caanot  recover  agaiE^I  the  uM^r- 
writer,  uale88  there  hee  been  an  actual  totalloM  of  the  sbipS:  • 
for  if  the  ahip  exiat  in  specie,  in  the  hands  of  the  owners* 
though  under  circuoiBtanoes  that  would  intitle  the  assured 
on  the  ship  to  abandon^  it  will  prevent  its  being  an  utter 
loss  within  the  meanmg  of  the  bottomiy  bond. 

Respandentia.*^l(  the  loan  is  not  upon  the  vessel,  but  upon 
the  goods  and  merohandize,  which  must  necessarily  be  soM 
or  exchanged  in  the  course  of  the  voyage,  then  by  the  terms 
of  the  agreement  the  borrower  only  personally  is  boond  to 
answer  the  contract,  who,  therefore,  in  this  case,  k  said  to 
take  up  money  at  respondentia. 

Bot^mry  and  respondentia  differ  veiy  materially  from  a 
simple  loan\  1.  In  the  case  of  a  loan  the  money  is  at  the 
risk  of  the  borrower,  and  must  be  repaid  at  all  events.  But 
where  money  is  lent  on  bottomry  or  respondentia,  the  mo- 
B^  is  at  the  risk  of  the  lender  during  the  voyage.  3.  Upon 
a  KMin,  legal  interest  only  can  be  reserved.  But  upon  bot- 
liomfy  or  respondentia,  ,any  interest  upon  which  the  parties 
agree  may  be  resei*ved. 

By  Stat  7  6. 1.  c.  91.  s.  2.  **  all  contracts  and  agreements 
made  or  entered  into  by  any  of  his  Majes^'s  subjects,  or  any 

gsrson  or  persons  in  trust  for  them,  for  the  loan  of  any  mo- 
y  by  way  of  bottomry  on  any  ship  or  ships  in  the  service 
of  foreigners,  and  bound  to  or  designed  to  trade  in  the  East 
Indies,  are  void." 

By  Stat  19  G.  i.  c.  37.  s.  5.  **  all  money  lent  on  bottomry, 
or  at  respondentia,  upon  ships  belonging  to  any  of  his  Ma- 
jesty's subjects  bound  to  or  from  the  Bast  Indies,  must  be 
lent  only  on  the  ship,  or  upon  the  merchandizes  on  boanil,  and 
shall  be  so  expressed  m  the  condition'  of  the  bond,  and  the 
benefit  of  salvage  shall  be  allowed  to  the  lender  who  alone 
shall  have  a  right  to  make  insurance  ou  the  money  so  lent; 
and  no  borrower  of  money  shall  recover  more  than  the  value 
of  his  interest  on  the  ship,  or  in  the  effects  laden  on  board,  ex« 
elusive  of  the  money  so  borrowed;  and  in  case  it^ail  appear 
that  tisa  valoe  of  his  share  in  tbe  skip,  or  die  effects  on  hoard, 
d^et  not  amoimt  to  the  fiiU  sum  or  sumi  he  has  boiTowed  as 
afopantd,  sadi  bocrower  shall  bn  mponsible  to  the  tender 
fiMT  sodiuchof  thettonf^  borrowed,  as  he  has  not  InMout 
on  the  ship  or  merchandize  laden  thereon,  with  lawful  inter- 
est for  the  same,  in  the  proportion  the  money  laid  out  shall 
bear  to  the  whole  money  lent,  notwithstanding  the  sbip^r 
merchandize  shall  be  totally  lost" 


g  Thompson  v.  The  Roy.  Ex.  Au.  Comp. 
1  M.  a  S.  30. 


h  Manh,  694. 
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By  Stat  l6Ciir.  2*  c.  6.  (in«de  petpetaal  by  sUt  92  and  %3 
Car*  9.  c.  II.  ft.  13.)'  reciting  that  masters  and  nia¥?ners  of 
ahipa,  having  insured  or  taken  upon  bottbmry' greater  sums 
of  money  than  the  value  of  tberr  adventure,  do  wilftrtly 
ca^«Wfly,  burn^  ^dr  othen^ise  destroy,  the  sbipef  under  theit 
charge,  to  the  merchants*-  and  owners*  gretft  losst  'for  the 
preyeq^ion  ftbereof .  for  4|be  fuAui^  it  is  enacts  ^Uhat  if  axiy 
oaptaia>«  mfi^r,  mariner,  or  other  ofiicer,  beiougingto  an^^ 
sbjf>»  shall  wilfully,  castaway,  bum,  or  otherwise  <)0stfoy». 
tbeship  UQto.  which  b^  b^iongs^  of/prooore  the  same  (o  be 
donei,  he  shaU  suffer  4t^th  as  a  felon"  (64)..    .. 


.''. 


•        t  > 


•  •  (• 


..:oi'f  ?l 
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^It,  insuraficfi  upon  Liv^s. 


.  .••II'* 


The  insui^QC/p  of  life  is  a  contract  wh^erepy,  ih^  i^urer  V 
in  consideration  of.ac^r^in  pri^iu%,ejtberip  agross.j&uvn 
or  hy  annual paArin^^^  MDdertakes  to  pay  tp,,i()ej>er^j|^.^<>r 
whose  benefit  the  insurance  is  niadej  a^st^^i^latied  suip  oC 
money,  or  an  apnuijty  equival^t^  upon  tf^e  ;4^^?.  ^^  .^'^^ 
person  whose  life  is  in8,ured^4ple^e»er"^/fc^/i^i^^fi(ipjpe»^.ff 
the  insurance  be  fojr. the. whole, |ife:  or  ir^  case  it  snail  hpppen 
toiihin  a  certain  period^  it  the  insurance  beforl^^r  term 
than  for  life.   .     ,  ,    r   ,  .  , 

The  utility  of  this  species  of  insurance  is>qbvioius.  Pert 
sons  possessed  of  lif^  incomes  ^re  hereby  enal;)M  to  se9Hre, 
after  their  death,  a  cpmpetedt  piipvislpn/forji^ipirifaniili^s ;  f^v^ 
thej^^re  also'  ^nftbled^  ^ypu ,  i,n  their ,  lifetime,^  ip  cajies  pi  ac« 
gent  necessity^  to,  faisp,  .money  py  way  of  lQaa^i(wl;ii.qh<,th^y 
could  not  do  on  rp^re  personal, ,^curityk  jfor,  My>  io^MriiMB 
their  lives  to  the  amount  pf  the  sum  .borrowed,^  th^  {^ud^ 
may  be  certain  of  hayipg  repaid,  the  monqy,(^nt  in  tl)^'  qf^nt 
of  their  death.    3y  tbese^  in^uwi^^s   also,   the  iJAeSc  |to  b^ 

Eaid  upon  the  rpq^^Yal  of  l^a^,  o)ron.tne;des9fspt  pf  copy^ 
old  estates,  inay,4)ei.Rirpyidedfpr^    .'      ,  .'„  ..    'i  .    ,. 

Several  ^or^iorations  apd -societies  haverbeen^estsUislied  for 
tbd  aasurancotof  livesh*  Among -tbesie  the*  following  may  be 
mfentioiied:'!.  The  Amicable  Society^  lestablished.  io-1706j 
fi.  The  iUiyal  Exchange  and  London  Assonahoe,.  so  <the>reigil 


<   • .  I  •  • 


'J  I 


ti 


ti»  ii ' 


i  Manb,  Q64.  ,4  Manb,  6^- ,  \ 

(64)  For  other  statutes  relating  to  the  destruction  of  sKips,  see 
ante,  p.  948»  n.  (22).  , 
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of  Gecme  the  First.  S.  Tbe  Equitable  Asgunince,  1762. 
4.  The  Westminster  Society.  5.  The  Pelican  Life  Insurance. 
6.  The  Globe  Insurance.  7.  The  London  Life  Association, 
established  May,  1806,  Na  48,  St  Paul's  Church-yard.  The 
distinguishing  principle  of  the  London  Life  Association  is, 
that  the  assured  are  to  be  partakers  of  the  benefit  arising 
therefrom  during  life ;  the  profits,  when  ascertained,  are  to 
be  divided  among  the  proprietors,  in  proportion  to  the 
amount  of  their  respective  interests  in  the  society,  on  the 
most  equitable  plan,  and  are  to  be  payable  to  them  during 
their  respective  lives,  at  such  times  and  in  such  a  manner,  as 
the  court  of  directors,  under  the  sanction  of  a  general  court 
ofproprietors,  shall  appoint  8.  The  Rock  Life  Assurance 
Company,  (established  A.  D.  1806,)  New  Bridge-street, 
Blackfriars.  In  this  institution,  each  proprietor  is  under  the 
necessity  of  insuring  a  sum  on  his  own  life,  if  accepted  by  the 
directors,  or  on  that  of  an  approved  nominee,  to  the  amow^t 
of  one  quarter  of  the  stock  standing  in  his  name*  The  repre- 
sentatives of  the  insured  are  to  receive  a  certain  sum  at  his 
decease,  and  also  such  addition  as  may  have  been  made  to 
that  sum  by  the  previous  resolutions  of  the  society 9. agreeably 
to  the  <]eed  of  settlement  The  insured  are  either  proprie- 
tors or  non-proprietors,  'i'he  proprietors  are  answerable 
each  to  a  certain  amount;  they  deposit  a  certain  sum,  and 
forma  capital  sufficient  to  answer  all  contingencies.  The 
insured  non-pr6|jr!etors,  have  not  any  share  in  the  risk ;  they 
pay  certain  premiums,  in  consideration  whereof,  at  their  de- 
cease, their  repre^ntatives  will  become  entitled  to«  the  sum 
insured,  and  will  partake  equally  with  the  proprietors  in 
such  addition  as  may  have  been  made  at  different  times  to 
each  policy. 

Tbe  making  insurances  on  lives,  or  other  events,  wherein 
the  insured  had  no  interest,  having  introduced  a  mischievous 
kind  of  gaming,  it  was  enacted  by  stat.  14  Geo.  3.  c.  48.  first, 
**  that  no  insurance  should  be  made  by  any  person,  body  po- 
litic or  corporate,  on  lives,  or  any  other  event,  wherein  the 
person  for  whose  benefit,  or  on  whose  account  the  policy  is 
made,  has  no  interest,  or  by  way  of  earning  or  wagenng. 
2dly,  That  in  every  policy  on  lives  or  other  events,  tbe  name 
of  the  person  interested,  or  on  whose  account  it  is  made, 
must  be  inserted.  Sdly,  That  no  greater  sum  should  be  re- 
covered, or  received  from  the  insurer,  than  the  amount  of  the 
interest  of  the  insured  (65). 


,   (65)  Marine  insurances  are  eipreasly  exempted  from  the  opera- 
lOQ  of  this  statute.     See  the  proviso  in  the  4th  section. 
Vol.  II.  Z 
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Whether  the  insured  has  an  interest  witbui  the  meaniii^ 
o£  the  preceding  statute^  is  sometimes  the  subject  of  litiga? 
tioD ;  as  to  which,  it  has  been  holden,  that  a  creditor  has  an 
insurable  interest  in  the  life  of  his  debtor,  at  least  where  he 
has  only  the  personal  security  of  the  debtor^  (66)^  But 
although  a  creditor  may  insure  the  life  of  his  debtor  to  the 
extent  of  his  debt,  yet  such  a  contract  is  substantially  a 
contract  of  indemnity  against  the  Joss  of  the  debt",  and, 
therefore,  if,  after  the  death  of  the  debtor,  his  executors 
pay  the  debt  to  the  creditor*  the  latter  cannot  afterwards 
recover  upon  the  policy,  although  the  debtor  died  insolvent, 
and  the  executors  were  furnished  with  the  means  of  pay- 
ment by  a  third,  party,  it  being  immaterial  from  what  fund 
the  debt  has  been  discharged  so  as  the  creditor  has  received 
satisfaction. 

But  where  the  debt  accrues  by  virtue  of  an  illegal  security^ 
as  a  note  for  money  won  at  play,  such  interest  is  not  insur- 
able*. 

In  an  action  on  an  insurance  on  the  life  of  J.  S«*  for  one 
year,  and  during  the  life  of  the  plaintiff,  but  in  case  the  plain- 
tiff should  die  before  J.  S.  the  policy  to  be  void  ;  it  appeared 
that  J.  S.  had  granted  an  annuity  to  the  plaintiff's  late  bro- 
ther, which  annuity  he  had  bequeathed  to  persons  not  parties 
to  this  insurance,  having  appointed  the  plaintiff  executor  of 
his  will,  and  directed  him  to  make  assurance.  It  having  been 
objected,  that  the  insurance  was  made  by  a  person  not  having 
any  beneficial  interest.  Lord  Kenyon,  C.  J.  held  this  to  be  a 
sufficient  interest  to  support  the  action,  observing,  that  the 
plaintiff  could  not  assent  to  the  le^cy,  before  the  testator's 
debts  were  paid,  without  being  guilty  of  a  devastavit;  and, 
being  executor,  all  the  interest  of  the  testator  vested  in  him. 
The  caute  proceeded,  but  it  appearing,  that  J.  S.  was  in  a 
dying  state,  when  the  policy  was  effected,  the  defendant  had 
a  verdict. 

Before  a  policy  of  insurance  upon  a  life  is  effected,  it  is 
usual  Jbr  the  party  (whose  life  is  the  obiect  of  the  insurance) 
to  subscribe  a  written  declaration,  touching  his  age,  state  of 

1  Anderson  ▼.  Edie,  HU.  1785,  per  Ld.    n  Dwyer  t.  Edie,  London  Sittings  after 

&«D7on,  0.  J.  at  N.  l».'Park,  WO.  H  17S6,  Buller,  J.  Pftric,  639. 

m  GodsaU  V.  Boldetoi  9  Bui,  7S.  o  Tidiwell    ▼.    AnkorttfeiD,    V&M^ 

N.  P.O.  161. 


(6(^)  See  the  remarks  of  Setjeant   Marshall^ on  this  point  m 
p.  673,  4,  .5. 
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beaHb,  (t.  g.  whether  he  has  ever  had  the  small  pox,  gout, 
Ac.)  and  other  cirtumstanpes. 

The  substance  of  this  declaration  is  recited,  and  the  whole 
Is  incorporated  by  reference  in  the  policy :  at  the  end  of  which 
a  proviso  is  usually  inserted^  declaring  the  policy  to  be  void 
in  case  the  insured  should  die  upon  the  seas,  or  go  beyond 
the  limits  of  Europe,  without  leave  obtained  from  the  di* 
rectors,  or  commit  suicide,  or  die  by  the  hands  of  justice,  or 
if  the  age  of  the  assured  exceed  years,  or  if  the  as- 

sured be  afflicted  with  any  disorder  which  tends  to  the  short- 
ening of  life  (67) ;  or  in  case  the  declaration  should  contain 
any  averment  which  is  not  true. 

Such  are  the  conditions  which  are  usually  required,  vary- 
ing, however,  according  to  the  regulations  of  the  different 
insurance  compatiies.  The  policy  of  imposing  these  terms  is 
obvious ;  for  if  there  be  not  any  warranty  or  condition  on  the 
tmrt  of  the  insured,  the  insurer  is  subject  to  all  risks,  unless 
ne  can  shetv  that  there  has  been  a  fraudulent  concealment  of 
suppression  of  the  truth  ^ 

p  Stackpole  v«  SinMO,  Per  Ii4.  Mwitfield,  C.  J^  H.  T.  1779»  Puk,  64S. 


(67)  It  is  not  to  be  ccmclud^*  that  a  disorder  with  which  a  per- 
«0B  is  afflicted  before  he  effects  an  insurance  on  his  life,  is  a  '*  dis- 
order tending  to  shorten  life**  within  the  meaning  of  the  declaration, 
from  the  mere  cireumstance  that  he  afterwards  dies  of  it,  if- it  be  not 
a  disorder  whieh  generally  has  that  tendency. 

J«  S«  was  warranted  in  good  health  at  the  time  of  making  the  po- 
licy. In  an  action  on  the  policy,  it  appeared,  that  in  consequence 
of  a  woand  which  J.  S.  haicl  received  in  battle  many  years  before, 
and  which  had  occasioned  a  partial  relaxation  or  palsy,  he  could  not 
fetain  his  urine  or  fcBces.  This  had  not  been  mentioned  to  the  in- 
surer. J«  S.  died  of  a  fever.  It  was  proved,  by  several  physicians 
and  surgepns,  that  the  wound  had  not  any  connection  with  the  fever, 
that  the  want  of  retention  was  not  a  disorder  that  shortened  life,  and 
that  the  party  might,  notwithstanding,  have  lived  to  the  common 
age  of  man.  Lord  Mansfield  told  the  jury,  that  the  only  question 
was,  whether  the  party  was  in  a  reasonable  good  state  of  healthi 
and  such  a  life  as  oo^ht  to  be  instired  on  common  terms.  The  jury* 
apon  this  direction,  round  a  verdict  for  the  plaintiff.  Ross  v.  Brad* 
ahaw,  1  BL  R.  312. 

.  A  warranty  that  the  party  is  in  a  good  state  of  health  will  not  be 
felsified  by  shewing,  that  he  was  troubled  with  spasms  and  cramps, 
and  violent  fits  of  the  gout.  Willes  v.  Poole,  at  N.  P.,  178a 
itfarsh.  66a 

•  Watson  V.  A^nwaziDg,  4  Taunt.  7S3- 
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lo  a  case  where  the  conditions  required  a  declinratiDn  of 
the  state  of  the  health  of  the  assured,  and  the  policy  was  to 
be  valid  only  if  the  statement  were  free  from  alL  misrepre- 
sentation and  reservation  :  and  the  declaration  described  the 
assured  as  resident  at  Fisherton  Anger;  whereas  the  assured 
was  then  a  prisoner  in  the  County  Gaol  for  Wilts,  there. 
It  was  holden^  that  it  was  a  question  for  the  jury,  whether 
the  imprisonment  were  a  material  fact,  and  ought  to  have 
been  communicated. 


XIV.  Insurance  against  Tire, 

By  this  contract',  the  insurer,  in  consideration  of  a  certain 
premium  received  by  him,  either  in  a  gross  sum,  or  by  an- 
nual payments,  undertakes  to  indemnify  the  insured  against 
anv  loss  or  damage  which  he  may  sustain  in  his  houses,  or 
other  buildings,  goods,  and  merchandize,  by  fire,  during  a 
limited  period  of  time. 

A  policy  of  insurance  against  fire  is  a  contract  which  is  not 
in  its  nature  assignable* :  it  is  merely  a  special  agreement  , 
with  the  person  insuring,  that  the  insurer  will  indemnify  him 
against  such  loss  or  damage  as  be  may  sustain.  The  poliqy, 
however,  may,  and  frequently  is,  assigned  with  the  consent 
of  the  insurer. 

In  order  to  entitle  the  plaintiff  to  recover  on  a  policy  of 
insurance  against  fire,  it  must  appear,  that  the  policy  was 
duly  stamped. 

The  amount  of  the  stamp-duty  on  insurances  against  fire 
is  fixed  by  stat  55  Gea  3.  c  184.  Schedule,  Part  I.,  and  is 
three  shillings  per  cent  on  insurances  upon  buildings,  goods, 
or  other  property,  from  loss  by  fire  only. 

It  is  necessary  that  the  insured  should  have  an  interest  or 
property  at  the  time  of  insuring*,  and  at  the  time  the  loss 
nappens ;  and  in  case  of  loss,  the  insured  can  only  recover  to 
the  extent  of  his  interest,  insurances  against  fire  being  within 
the  Stat  14  G.  3.  c.  48. 

q  Hupienin  ▼.  Rayky,  6  Taunt.  180.  t  Per  Ld.  Hardwicke  in  Okt  Sadler*! 
I  Manb.  681.  Comp.  ▼.  Badoock,  S  AUt.  666.    8«a 

a  Per  Ld.  Kiog^,  Ch.  in  Lynch  ▼.  Dal-        the  statata  in  the  preeediiif  aactiOB. 

uU,  3  Bio.  P.  C.  497.  but  in  Tomlin'a 

td.  4  0ro.  r.  C.  431. 
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The  fonn  of  the  policy  used  by  the  different  companies  is 
pearly  the  same.  The  principal  difference  consists  in  the 
articles  of  the  printed  proposals,  which  are  incorporated  by 
reference  with  the  policy,  and  are  to  be  considerea  as  part* of 
the  contract*. 

^y  the  printed  proposals  of  a  fire  insurance  company*, 
it  was  stipulated,  **  that  the  insured  should  procure  a  certi- 
ficate of  the  minister,  &c.  of  the  parish,  importing  that  they 
knew  the  character  of  the  insured,  &c."  it  was  holden,  that 
the  procuring  such  certificate  was  a  condition  precedent  to 
the  right  of  the  insured  to  recover ;  and  that  supposing  the 
minister,  &c.  bad  wrongfully  refused  to  grant  such  certi- 
ficate, it  would  not  vary  the  case,  the  rule  being,  that  if  a 
person  undertake  for  the  act  of  a  stranger,  that  act  must  be 
tione. 

The  policy  usually  provides,  that  **  no  loss  or  damage  by 
fire,  happenmg  by  any  invasion,  foreign  eneixiy,  or  any  mili- 
tary or  usurped  power  whatsoever,  will  be  made  good  by  the 


msurer.'* 


The  words  "  usurped  power,"  in  the  proviso^  mean  an 
invasion  from  abroad,  or  an  iqjtemal  rebellion,  not  the  power 
of  a  common  mob. 

The  Sun  Fire  Office,  in  the  year  1727,  introduced  into 
the  preceding  exception  the  worda  '*  civil  commotion!^  by 
reason  of  which  it  was  holden  %  that  the  office  was  not  liable 
for  a  loss  sustained  by  the  plaintiff,  whose  bouse  and  distil- 
lery were  set  on  fire  by  the  mob  during  the  riots  in  the  year 
1780(68). 

Ha  person  who  is  not  a  linen  draper,  insures  *'  his  stock 
in  trade,  houisehold,  furniture,  /i/ieii,  wearing  apparel,  and 
plate,"  by  a  policy  against  .fire,  this  will  not  protect  linen- 
drapery  goods  subsequently  purchased  on  speculation ;  and 

u  See  RouUedge  t.  Bonell,  1  H.  Bl.  7  Drinkwater  v.  LondoQ  Au^  2  WUt. 

254.  363.    Wilmot,  282.  S.  C. 

JL  Won^y  T.  Wood,  6  T.  R.  7 10.    See  z  Langdale  ▼.  MaaoD,  Piirk,  657.  Manh. 

also  Oldman  t.  Bewicke,  2  H.  BL  669. 

577.  n.  to  Uie  same  effect 


(68)  The  plaintiff  afterwards  brought  his  action  against  the  hun- 
dred upon  thfe  riot  act,  1  G.  1.  c.  5.  s.  6.  and  recovered.  Marsh. 
691.  An  insurance  company  having  paid  a  loss  occasioned  byViots, 
may  recover  back  such  loss  in  an  action  a^inst  ^le  hundred,  on  the 
above  act,  suing  in  the  name  and  with  the  consent  of  the  hisured* 
Mason  ▼.  Sainsbury,  E.  22  G^  3.  B.  R.  Marst  691. 
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the  word  linen  in  the  policy  must  be  confiqed  to  houMthokf 
linen  or  linen  used  by  way  of  apparel^ 

A.,  abroad,  baling  two  warehouses,  writes  to  this  country 
to  eflect  an  insurance  upon  one  of  them  only^  without  stating, 
as  was  the  fact,  that  a  house  nearjy  adjoining  to  it  had  be^n 
on  fire  on  that  evening,  and  that  there  was  danger  of  the  fire 
again  breaking  out ;  and  sends  his  letter  after  the  regular  post 
time.  The  fire  having  broken  out  again  on  the  day  next  but 
one  following,  and  consumed  A.'s  warehouse ;  held,  that  thi». 
was  a  material  concealment^  although  A/s  letter  was  written 
Without  any  fraudulent  intention^ 

A  policy  of  insiirance  (against  fire)  ia  effected  on  the  Mofk 
and  utensils  of  a  sugar-hcHise,  the  different  stories  of  which 
were  heated  by  a  chimney  ruiming  up  to  the  top.  By  the 
negh'gence  of  the  plaintiff  s  servants,  in  omitting  to  opeo  the 
register,  the  heat  was  considerably  increased,  by  means  of 
which  large  quantities  of  the  sugar  was  spoiled  ;  but  no  da- 
mage was  occasioned  to  any  thing  but  thQ  sugar,  and  no 
greater  fire  existed  than  on  ordinary  occasions ;  held^  th^t 
this  was  not  a  loss  by  fire  within  the  policy. 

In  a  policy  of  insurance  against  loss  by  fire^  from  half  a 

J  ear  to  half  a  year,  the  insured  agreed  to  pay  the  premiuqi 
alf-y early,  **  as  long  as  the  insurers  should  agree  to  accept 
the  same,*'  within  fifteen  .days  after  the.  expiration  of  the 
former  half-year ;  and  it  was  also  stipulated^  that  no  insur- 
ance should  take  place  until  the  premium  was  actually  paid ; 
a  loss  happened  within  fifteen  days  after  the  end  of  one  balf- 
year,  but  before  the  premium  for  the  next  was  paid ;  it  was 
holden,  that  the  insurers  were  not  liable,  though  the  insured 
tendered  the  premium  before  the  end  of  the  fifteen  days,  but 
after  the  loss. 

By  a  policy  under  seal*,  referring  to  certain  printed  prO' 
posais,  a  fire-office  insured  the  defendant's  premises  from 
11th  of  November,  1802,  to  25th  December,  1803,  for  a  cer- 
tain premium,  which  was  to  be  paid  yearly  on  each  !25th  of 
December,  and  the  insurance  was  to  continue  so  long  as  the 
insured  should  pay  the  premium  at  the  said  times,  and  the 
office  should  agree  to  accept  it  By  the  printed  proposals 
it  was  stipulated,  that  the  insured  should  make  all  luture 

a  Watchom  v.  Lau^rford,  3  Camp.  N«  6  Taunt  436. 4  Camp.  N.  P.  C.  3S0. 

P.  C.  422.     •  S.  P. 

b  Bufe  V. Turner,  6 Taunt.  338.2Mai8b.  d  Tarleton  v.  Stanifortb,  5  T.  R.  696. 

Rep.  46.S.  C.  Judgment  affirmed  in  Exch.  Ch.  t 

«  Austin  and  aao.  v:  Drewe,  1  Holt*i  Bm.  &  Pul.  471. 

N.  P.  C.  126.  C.  B.  GibbB,  C.  J.  and  •  Salrin  t.  Jamea,  6  Eaat,  671. 

aftarwaids  coafirmad  1^  the  Court, 
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paymeDts  annually,  at  the  office,  within  fifteen  days  after  the 
day  limited  by  the  policy,  upon  forfeiture  of  the  benefit 
thereof,  and  that  no  insurance  was  to  take  place  till  the  pre- 
mium were  paid ;  and  by  a  subsequent  advertisement  (agreed 
to  be  taken  as  part  of  the  policy),  the  office  engaged  that  all 
persons  insured  there,  by  policies  for  a  year  or  more,  had 
been  and  should  be  considered  as  insured  for  fifteen  days 
beyond  the  time  of  the  expiration  of  their  policies;  it  was 
bolden,  notwithstanding  this  Latter  clause,  (the  insured  bar- 
ing, before  the  expiration  of  the  year,  had  notice  from  the 
office  to  pay  an  increaised  premium  for  the  year  ensuing,  or 
otherwise  they  would  not  continue  the  insurance,  and  the 
insured  having  refused  to  pay  such  advanced  premium)  that 
the  office  was  not  liable  ror  a  loss  which  happened  within 
fifteen  days  from  the  expiration  of  the  year  for  which  the 
insurance  was  made;  though  the  insured,  after  the  loss,  and 
before  the  fifteen  days  expired,  tendered  the  full  premium 
which  had  been  demandea ;  for  the  effect  of  the  whole  con- 
tract, &c.  taken  together,  was  only  to  give  the  insured  an 
Option  to  OHitinue  the  insurance  or  not,  during  fifteen  days 
after  the  expiration  of  the  year,  by  paying  the  premium  for 
the  year  ensuing,  notwithstanding  any  intervening  loss,  pro- 
yid&i  the  office  bad  not,  before  the  end  of  the  year,  deter* 
mined  the  option,  by  giving  notioe  that  tfaey  would  not  renew 
the  contract* 

In  covenant  against  the  diefendants,  who  were  members  of 
the  Sun  fire-office,  a  feaoder  waa  pleaded  and  money  paid  into 
cpurt)  under  the  10  G*  t*  q,  37.  a^  7*  It  waa  olgeoted,  th^t 
the  statute  did  not  extend  to  insurances  aeainst  loss- by  fire ; 
but  the  court  overruled  the  objection,  on  the  {[round,  that  the 
statute  was  not  necessarily  confined  tp  oiarine  insurance^ ; 
that  it  ought  to  be  construed  as  extensively  as  the  miscbief, 
and  there  was  as  much  reason  to  have  money  paid  into  court 
On  a  fire  insur^ce  as  on  any  othfsr^. 

f  Solomon  ▼.  Bewicke,  %  Tkunt.  317. 
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LIBEL. 

L  Of  the  Nature  of  a  Libel,  and   in  what  Cases  an 

Action  may  be  maintained  for  this  Injury. 
II.  Of  the  Declaration  and  Pleadings. 
III.  Of  the  Evidence. 


L  Of  the  Nature  of  a  Libel,  and  in  what  Cases  an  Action 

may  be  maintained  for  this  Injury. 

A  LIBEL  is  a  malicious  defamation  expressed  in  printing  or 
writing,  or  by  signs,  pictures,  &c.  tending  to  injun!  the  re- 
putation of  another,  and  thereby  exposing  such  person  to 
public  hatred,  contempt,  or  ridicule  (1). 

An  action  on  the  case  is  maintainable  against  any  person 
who  falsely  and  maliciously  publishes  any  libel  against 
another. 

As  there  is  a  difference  between  the  malignity  and  inju- 
rious consequences  of  slanderous  words  spoken  or  written^, 
the  <)ne  being  sudden  and  fleeting,  the  other  permanent,  de« 
liberate,  and  disseminated  with  greater  ease ;  many  words 
which,  if  spoken,  would  not  be  actionable,  are  actionable,  if 

a  Austin  t.  Culpepper,  2  Show.  314.    King  ▼  Lake,  Haidr.  470.  Pet  Hale,  C.  B. 


(1)  *^If  any  man  deliberately  or  maliciously  publishes  anything 
in  writinff  conceniins  another,  which  renders  him  ridicnlous,  or 
tends  to  hinder  mankind  from  associating  or  having  intercourse 
with  him,  an  action  lies  against  such  publisner.*'  Per  Wilmot,  C.  J: 
2  Wils.  403. — **  I  have  no  doubt  that  the  writing  and  publishing 
any  thing  which  renders  a  man  ridiculous,  is  actionable. '**-Per 
Bathmsti  J.,  S*  C.  See  also  the  same  opinion  expressed  by  Gould^ 
J.,  S.C. 


^^V  ^-   •       ■   ■         ■    "    ■         .     -■      ^'""^ 
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published  in  the  way  of  libel  (2).  Hence  the  word  swindler^ 
if  spoken  of  another,  (unless  it  be  spoken  in  relation  to  bis 
trade  or  business)  is  not  actionable^ ;  but  if  it  be  published 
in  the  way  of  libel,  it  is  actionable*.  Hence,  also,  the  pub*- 
lication  of  a  letter  containing  some  verses,  in  which  plain- 
tiff was  called  an  itchy  old  toad^  was  deemed  a  libeK  So 
the  publication  of  ^.^letter,  in  which  plaintiff  was  stated'  to 
be  one  of  the  most  infernal,  villains  that  ever  disgraced  hu- 
man nature,  has  been  holden  actionable,  without  proof  of 
special  damage*^. 

A  fair  and  candid  comment  on  a  place  of  pjublic  entertain- 
,ment,  in  a  newspaper,  is  not  a  liber. . 

In  like  manner  a  comment  upon  a  literary  production 
exposing  its  follies  and  errors,  and  holding  up  the  author  to 
ridicule,  will  not  be  deemed  a  libel,  provided  such  comment 
does  not  exceed  the  limits  of  fair  and  candid  criticism,  by 
attacking  the  character  of  the  writer,  unconnected  with  his 

Eublication ;  and  a  comment  of  this  description  every  one 
as  a  right  to  publish,  although  the  author  may  suffer  a 
loss  from  it  Such  a  loss  the  law  does  not  consider  as  an 
injury ;  it  is  a  loss  which  the  party  ought  to  sustain,  inas- 
much as  it  is  the  loss  of  fame  and  profits  to  which  he  was 

b  SaTille  t.  JaidiDe,  3  H.  Bl.  531.         e  BeU  v.  Stone,  1  Bos.  &  PuU  331. 

c  J*Aqion  ▼.  Stmct  1  T.  R.  748.  f  Dibdin  t.  Swan,  1  £»p.  N.  P.  C  28. 

d  Villien  t.  Montley,  2  Wils.  403.  Kenyon,  C.  J. 


(2)  In  Bradley  v.  Methwyn,  B.  R.  M.  10  G.  2.  MSS.  which 
yrss  an  action  on  the  case  for  a  libel,  Ld.  Hardwicke,  C.  J.  observed, 
that  **the  present  case  is  not  for  words,  but  for  a  libel,  in  which 
the  rule  isdiffereat ;  for  some  woids  may  be  actionable,  or  prosecuted 
by  way  of  indictment  if  reduced  into  writing,  which  would  not  be 
80,  if  spoken  only.  For  the  crime  in  a  libel  does  not  arise  merely 
from  tne  scandal,  but  from  the  tend«[icy  which  it  has  to  occasion 
a  breach  of  the  peace,  by  making  the  scandal  more  public  and 
lasting,  and  spreading  it  abroad ;  which  was  so  determmed  in  this 
CQurt,  in  the  case  of  King  v.  Griffin,  Hil.  7  Geo.  2."  This  subject 
was  much  discussed  in  Thorley  v.  £.  of  Kerry,  on  error  in  Excb. 
Ch.  4  Taunt.  355.  where  a  defamatory  writing,  imputing  hypocrisy 
to  the  earl,  and  that  he  used  religion  as  a  cloak  for  unworthy  pur- 
poses, was  holden  to  be  actionable  ;  Sir  James  Mansfield,  who  de- 
livered the  iudgment,  observing,  that  he  was  bound  by  the  lat^r  au- 
thorities, although  the  distinction  between  speaking  and  writing 
was  not  to  be  found  in  RoUe's  Abridgmeut,  or  the  earlier  editions 
of  Comyn^s  Digest.  The  action  was  a  common  action  on  the  case, 
and  not  an  action  for  scandalum  magnatum.  « 
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not  fairly  eatitled'.  But  if  a  person,  under  the  pretence  of 
criticising  a  literary  work,  demmes  the  private  character  of 
the  author,  and  instead  of  writing  in  the  spirit,  and  for  the 
purpose  of  hit  and  candid  discussion,  travels  into  collateral 
matter,  and  introduces  facts  not  stated  in  the  work,  accomr 
panied  with  injurious  comments  upon  them,  such  person  is 
a  libeller,  and  liable  to  ah  action^ 

An  advertisement  in  a  public  paper,  strongly  reflecting  upon 
the  character  of  an  individual  wiio  has  been  declared  bank- 
rupt is  libellous',  although  published  with  the  avowed  inten- 
tion of  convening  a  meeting  of  the  creditors  for  the  puipose 
of  consulting  upon  the  measures  proper  to  be  adopted  tor  their 
own  security,  if  the  legal  olyect  might  have  b^en  attained 
by  means  less  iiyurious* 

A  fair,  plain,  unvarnished  aocount  of  the  proceedings  of 
a  court  of  justice,  is  not  a  libel^  (3),  but  a  highly  coloured 

g  Carr  t.  Hood,  1  Camp.  N.  P.  C  356,  i   Brown  v.  Croome,  2  Stack.  N.  P.  C* 

D .  Ellenborougb,  C.J.  297 . 

h  tTighthigale  ▼.    Stockdale,    LondoD  k  Cunyv.  Walter,  1  Boa.  aPul.536. 

SittiogB  after  H.  T.  49  O.  3.  SUeobQ-  but  aee  I  M.  4  8. 279, 2Sl. 

tough,  C.  J. 


(3)  In  the  case  of  the  King  v.  Wright,  8  T.  R.  293^  the  court 
refused  to  grant  a  criminal  information  against  a  bookseller  for 
printing  a  true  copy  of  a  Report  of  a  Committee  of  the  House  of 
Commons,  though  it  reflected  on  the  character  of  an  individual. 
**It  must  not  be  taken  for  granted,  that,  the  publication  of  eveiy 
matter  which  passes  in  a  court  of  justice,  however  truly  represented, 
is,  under  all  circumstances,  and  with  whatever  mtiiive  puhUsbed, 
justifiable:  but  that  doctrine  must  be  taken  with  grains  of  allow- 
ance." Per  Ld.  Ellenboroueh,  C.  J«  and  Giose,  J*  ia  Btilea  t. 
Nokes,  7  East,  503^    *^  It  often  happens  that  circanslaQces 


cessary  for  the  sake  of  public  justice^  to  be  disclosed  bv  a  wUoess  kt 
a  judicial  inquiry,  are  very  distressing  to  the  feelings  ot  individualst 
on  whom  they  reflect ;  and  if  aueh  circumstancQi  were  afterwards 
wantonly  published,  I  should  hesitate  to  say,  that  such  unnecessary 
publication  was  not  libellous,  merely  because  the  matter  had  been 
given  in  evidence  in  a  court  of  jusuce.*'  Per  Lord  EllenbofQugh, 
C.  J.,  &  C.  "  If  a  member  of  Parliament  puUbh  in  the  news- 
papers his  speech,  aa  detivoied  in  Parliament*  and  it  contains 
chaT)§|es  of  a  slanderous  nature  against  an  individual,  an  information 
will  he  for  a  libel ;  though  had  the  words  been  merely  delivered  in 
Parliament,  they  would  be  dispunishable  in  the  courts  at  West- 
minster." The  King  v.  Ld.  Abingdon,  1  &p.  N.  P.  C.  226. 
The  King  v.  Creevey,  I  Maule  and  Selwyn,  273.  S,  P.  and  that 
the  circumstance  of  the  speech  being  pablished  for  the  purpose  of 
correcting  a  misrepresentadon,  will  not  render  the  authof  less 
amenable  to  the  common  law  in  respect  of  the  publication. 
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aeooupt  <^  siicb  proceedings,  mixed  up  with  inaiouafcions  of 
perjury  ^  cannot  be  justified.  Nor  is  it  lawful  to  publish 
even  a  correct  account  of  the  proceedinga  of  a  court  of  jus- 
tice, if  such  account"  contain  matter  of  a  scandalous,  blas- 
phemous, or  indecent  nature. 

A  false  or  scandalous  matter  contained  in  a  petition  to  a 
committee  of  Parliament  %  or  in  articles  of  the  peace  ex^ 
hibited  to  justices  of  the '  peace,  or  ip  any  other  proceeding 
in  a  regular  course  of  justice,  will  not  make  the  complaiot 
amount  to  a  libel. 

Although  that  which  is  written  may  be  injurious  to  the 
character  of  another*,  yet  if  done,  hondjide^  or  with  a  view 
of  investigating  a  fact,  in  which  the  party  making  k  is  in-* 
terested,  it  is  not  libellous.  Hence»  where  an  advertisement 
was  published  by  the  defendant,  at  the  instigation  of  A.  the 
plaintifTs  wife  for  the  purpose  of  ascertaining  whether  the 

Elaintiif  had  another  wire  living  when  he  married  A.;  it  was 
olden,  that  although  the  advertisement,  might  impute  big- 
amy to  the  plaintiff,  yet  having  been  published  under  such 
authorityi  and  with  si)cb  a  view,  it  was  not  libellous. 

A  letter  written  confidentially  to  persons  who  employed 
A.  as  their  solicitor^  conveying  charges  injurious  to  his 
professional  character  in  the  management  of  certain  con- 
cerns which  they  entrusted  to  him,  and  in  which  B*  the 
writer  of  the  letter  was  likewise  interested,  was  holden  not 
to  be  a  libel. 

A  petition  addressed  by  a  creditor  of  an  officer  in  the 
army  to  the  secretaiy  at  war<  bon^  fide,  and  with  a  view  of 
obtaining,  thiougb  his  interference,  the  payment  of  a  debt 
due ;  and  containing  a  statement  of  facts  which,  though  de- 
rogatory to  the  officer's  character,  the  creditor  believed  to  be 
true,  is  not  a  malicious  libel  for  which  an  action  is  main- 
tainable. In  soch  an  action,  even  upon  the  general  issue, 
evidence  may  be  received  to  shew  that  the  writer  bon&-fi(]e 
believed  the  facts  stated  in  the  petition  tp  be  true. 

A  defamatory  writing',  expressing  only  one  or  two  letters 
of  a  name,  in  such  a  roaaoer,  that,  from  wliat  goes  liefore 
and  follows  after,  it  must  necessarily  be  understood  to  sig«^ 
nify  such  a  particular  person,  in  the  plain,  obvious,  and  natu' 

I   Stilet  ▼.  Noket,  7  East,  493.  p  M<DoQgaU  v.  Claridge,  1  Camp.  N. 

m  R.  V.  Maiy  CarUle,  3  B.  &  A.  167.  P.  C  d67.    Ld.  Ellenboroogb,  C.  J. 

n  I  Hawk.  B.  1.  c.  73.  a.  8.    Moulton  q  FaiimaD  v.  Iva,  6  B.  ft  A.  S4S. 

V.  Clapbam,  B.  R.  £.  15  Car.  1.  Sir  i  Hurt's  Case,  Trip.  12  Ado.  Hawk« 
W.  Jones,  431.  March,  20,  S.  Q.  book  I,  c.  73.  s.  6. 

5  Delanj  t.  Jonei,  4  Eap.  N.  P.  C. 
191. 
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ral  conBtruction  of  the  whole,  and  would  be  honsensie  if 
strained  to  any  other  meaning,  is  as  properly  a  libel,  as  if  it 
had  expressed  the  whole  name  at  large ;  tor  it  brings  the 
utmost  contempt  upon  the  law,  to  suffer  its  justice  to  be 
eluded  by  such  trifling  evasions. 

A  justice  of  the  peace  has  authority'  to  issue  his  warrant 
for  the  arrest  of  a  party  charged  with  having  published  a  li- 
bel ;  and  upon  the  neglect  of  the  party  so  arrested  to  find 
sureties,  may  commit  him  to  prison,  there  to  remain  until  he 
be  delivered  by  due  course  of  law. 


n.  Of  the  Declaration  and  Pleadings. 

reni^.— This  is  a  transitory  action,  and  consequently  the 
venue  may  be  laid  in  any  county* 

It  may  be  stated,  as  a  general  iiule,  that  the  venue  cannot 
be  changed  in  this  action ;  to  this  rule,  however,  there  are 
the;  two  following  exceptions.  1st,  Where  the  writing  and 
publication  are  confinea  to  the  same  county'.  .In  this  case 
the  venue  may  be  changed  into  such  county".  $d.  If  the 
libel  be  sent  out  of  England  in  a  letter,  the  venue  may  be 
changed  into  that  county  in  which  the  letter  was  written^ 

According  to  the  usual  form  of  the  declaration  in  this 
action,  after  the  prefatory  averments  which  the  circumstances 
of  the  case  may  render  necessary  as  inducement  to  the  action, 
the  plaintiff  states,  *'  that  the  defendant  falsely  and  maliciously 
wrote  and  published  (A)  of  and  concerning  (5)  the  plaintiif  a 
false,  &c.  libel,  which  libel  is  according  to  the  tenor  apd  ef- 
fect following  :**  the  libel  is  then  set  forth  in  hac  verba^  ac- 

■  Butt  T.  Ck>Dant,  1  Brod.  &  Bing.  648.        Keny  ▼.  Tborley,  B.  R.  M.  49  G.  3. 

t  Pinkney  t.  CoIUds,  1  T.  R.  571.  MS.  S.  P. 

u  Freeman  v.  Noiris,  3  T.  R  306.  £.  of    x  Metcalf  v.  Markbam,  3  T.  R.  652. 


(4)  Although  the  rnihlication  of  the  libel  must  be  stated. in  the 
declaration,  yet  it  will  be  sufficient  to  state  such  matter  as  amoimts 

'  to  a  publication,  without  using  the  formal  word  fublished.     Baldwin 
V.  Elphinston,  2  Bl.  R.  1037. 

(5)  Juds(iDent  was  arrested  after  verdict,  because  it  was  not  laid 
that  the  libel  was  *'  of  or  concerning  plaintiff/'  in  Lowfield  ▼•  Pan- 
croft  and  another,  Str.  934.  and  in  R.  v.  MarBden/4  Maule  and  Sel** 
wyn*  164. 


LIBEL. 


1039 


oompanied,  however,  with  the  necesfiary  innuendos,  io  order 
to  illustrate  and  explain  the  tendeQcy  and  bearing  of  the  libeC 
and  to  give  it  its  force  and  application ;  and  in  this  part  of  the 
declaration  care  must  be  taken,  that  the  libel  be  so  set  forth 
as  toagree  with  that  produced  in  evidence.  If  the  nature  of 
the  case  requires  it,  several  counts  are  added,  stating  the  case 
with  variations,  according  to  the  discretion  of  the  pleader. 
The  declaration  then  concludes  with  the  damage,  either  ge- 
neral,  which  the  law  supposes  to  have  been  sustained,  or 
special,  which  the  party  has  actually  sustained,  in  consequence 
of  the  publication  of  the  libel. 

The  words  of  the  libel  ought  to  be  stated  on  the  record, 
in  order  that  the  defendant  may,  if  he  thinks  fit,  demur,  and 
bring  before  the  court  the  question  whether  they  amount  to 
a  lil^L  Hence  it  is  not  sufficient  to  declare  that  the  de- 
fendant published  a  libel  concerning  the  plaintiff  in  his  trade, 
purporting  that  his  beer  was  of  bs^  quality,  and  sold  by  de- 
ficient measure;  the  libel  itself  ought  to  be  set  out  And 
such  declaration  is  bad  on  general  demurrer^  Neither  is  it 
sufficient  to  state  that  the  libel  contains  in  substance*  the 
matters  following. 

If  the  libel  be  written  in  a  foreign  language,  the  original 
should  first  be  set  forth  in  the  declaration,  and  then  the 
translation*. 


Of  the  Pleadings. 

The  general  issue  in  this  action  is,  not  guilty. 

If  the  matter  of  the  libel  be  true,   the  defendant  may 
plead  it  in  justification  (6) ;  but  in  such  justification,  if  there 


J  Wood  V.  Brown,  6  Taunt  169. 

X  Wright  ▼.  Clements,  B.  R.  East.  T. 


1  Geo.  4.    In  anest  of  judgment.  3 
B.  «<^  A.  503. 
a  Zenobio  t.  Aztell,  6  T.  R.  162. 


(6)  The  only  authorities  of  which  I  am  aware,  for  this  position, 
are  the  dicta  of  Hobart,  C.  J.  in  Lake  y.  Hatton,  Hob.  Rep.  253., 
and  of  Holt,  C.  J.  in  an  anonymous  case,  11  Mod.  99. ;  but  the 
position  is  warfanted  by  the  opinion  of  the  profession,  and  the  prac- 
tice at  the  present  day.  See  J' Anson  v.  Stuart,  1  T.  R.  750» 
And  in  the  case  of  Plunkett,  solicitor-general  of  Ireland,  v.  Cob- 
bett,  tried  before  Lord  Ellenborough,  C.  J.  Middx.  Sittings,  26th 
May,  1804,  (which  was  an  action  on  the  case  for  a  libel,  to  which 
the  defendant  had  nleaded.  N.  G.)  it  was  observed,  by  Lord  Ellen^ 
borough,  C.  J*  in  nis  direction  to  the  jury,  that  in  case  the  Uhel 
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be  any  thh^  specific  in  tbe  sobject,  issuable  Acts  ougbt  to 
be  stated,  and  not  general  charges  of  miscondact ;  for  where 
a  libei  charged  an  attoYney  with  gross  negligence,  falsehood, 
prevarication,  and  excessive  bills  of  costs  in  tbe  business 
which  he  had  conducted  for  the  defendant;  it  was  holden^ 
that  a  plea  in  justification  repeating  the  same  general  charges, 
without  specifying  the  particular  acts  of  misconduct  *Was 
bad,  upon  demurrer  ;  and  that  it  was  incumbent  on  tbe  de- 
fendant, who  must  be  taken  to  know  tbe  particular  acts  of 
misconduct,  to  disclose  them.  It  is  not  any  bar  to  the  action, 
that  the  plaintiff  has  been  in  the  habit  of  libelling  the  de* 
fendant^,;  although  it  may  operate  in  mitigation  of  the  da- 
mages. 

To  a  declaration  for  publishing  a  libel  in  a  newspaper^ 
pretending  to  be  the  account  of  a  trial ;  plea,  that  the  libel 
was  previously  published  in  the  H.  Journal  and  thatG.  H.  M. 
then  and  still  wfi3   the  publisher  thereof,  was  holden'  to 

b  Holmei,  Gept.  one,  fte,  v.  Catetbj,    c  FioDerty  ▼.  Tipper,  2  Camp.  M.P.C* 
1  IWim.643.  76. 

d  Lewis  t.  Walter, 4  B.ft  A.  605. 


had  been  (me,  it  would  have  been  open  to  the  defendant  to  havejui^ 
tified  it  on  the  record.**  It  is  worthy  of  remark,  however,  that 
tbouch  this  doctriDS  is  now  taken  for  certain,  yet  it  was  not  consi- 
dered as  settled  even  so  late  as  the  year  1 735 ;  for  in  the  King  v. 
Roberts,  B.  R.  M.  T.  8  0.  2.  MSS.  on  a  motion  for  an  informa-, 
tion  against  the  defendant  for  a  libel.  Lord  Hardwicke,  C  J.  thus 
expressed  himself:  *'It  is  said  that  if  an  action  were  brought,  the 
fact,  if  true,  might  be  justified:  but  I  think  that  is  a  migtate ;  such 
A  thing  was  never  thought  of  in  the  case  of  Harman  v.  Delaney, 
E.  4  ueo.  2.  (Str.  898.)  I  never  heard  such  a  justification  in  an 
action  for  a  libel  even  hinted  at.  The  law  is  too  careful  in  dis- 
countenancing such  practices.  All  the  favour  that  I  know  truth 
affords  in  sucn  a  case  is,  that  it  may  be  shewn  in  mitigation  of  da- 
mages m  an  action^  and  of  th«  fine  upon  an  indictment  or  an  in- 
formation." 

If^orma^on  Sf^inst  defendant  for  publiahing  a  libel  against  Mr. 
Swinton,  of  Wadham  College,  Oxon,  accusing  him  of  sodoroitical 
practices.  Lee,  C.  J.  rejected  evidence  offered  of  defendant's  rea- 
sons for  the  accusation,  viz.  that  the  supposed  pathic  had  informed 
htm  of  tbesD,  sayins,  that  the  only  questbn  was,  whether  defendant 
was  guilty  of  publiMiing  the  libel.  It  had  been  always  holden,  that 
the  truth  of  a  libel  could  not  be  given  in  evidence  by  way  of  justifi- 
cation ;  because  if  the  person  charged  with  any  crime  is  guilty,  be 
ought  to  be  proceeded  against  in  a  legal  course,  and  not  xeflected 
upon  in  such  a  manner.    Bull.  N.  P.  9. 
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be  bad«  on  demurfer ;  as  tbie  publication  l>y  the  defendant 
only  named  the  journal  from  wnioh  it  was  copied,  but  did 
not  give  the  name  of  the  publishers. 

To  this  action  the  defendant  may  plead  the  statute  of  li-* 
tnitations*,  that  is,  *'  that  the  cause  of  action  did  not  accrue 
at  any  time  within  six  years  next  t>efore  the  commencement 
of  the  plaintiff's  action." 


IIL  Of  the  Evidence. 

TfiE  libel  must  be  produced,  and,  before  it  is  read,  it  must 
be  proved  that  it  Was  published  by  the  defendant  The  mode 
of  publication  may  be  proved  in  order  to  enhance  the  da- 
mages. The  mere  parting  with  a  libel,  with  such  an  intent, 
whereby  a  defendant  loses  all  power  of  future  control  over  it, 
is  an  uttering,  which  seems  to  be  the  meaning  of  the  word 
puhliihing^  without  an  actual  communication  of  the  contents 
of  the  paper'. 

If  it  be  proved,  that  the  libel  was  bought  in  the  shop  of  a 
bookseller  <,  of  a  person  acting  in  the  shop  as  the  servant  of 
the  bookseller,  this  will  be  primd  facie  evidence  of  a  publi«> 
cation  by  the  book3eller,  inasmuch  as  he  has  the  pronts  of 
the  shop,  and  is  therefore  answerable  for  the  consequences. 

If  the  libel  be  in  a  foreign  language,  in  which  case,  as  it 
has  already  been  observed,  the  litel  must  be  set  forth  in  the 
declaration,  both  in  the  original  language  and  in  an  Eng- 
lish translation,  further  proof  will  be  necessary  (7)* 

Where  a  libellous  paragraph,  as  proved,  contained  two 

« 

e  21  Jac  1 .  o.  10.  s  ^*  ▼*  Almon,  5  Bmr.  3686. 

f  R.T.Bi]nlett,4B.I(A.  135. 


•»m 


(7)  In  the  case  of  the  R.  v.  Peltier,  which  was  an  inforoiation 
against  defendant  for  a  libel  on  Napoleon  Bonaparte,  the  evidence 
on  the  part  of  the  prosecution  was  as  followi ;  K  A  witneu  pfoved, 
that  be  had  purchased  several  copies  of  the  book,  confaining  the 
libel  in  question,  of  ascertain  bookseller,  which  copies  he  had  marked 
at  the  time.  2.  The  bookseller  proved  thatt  defendant  was  the  pnb- 
lisher  of  the  book,  and  employed  him4o  dispose  of  the  <k>pte8  on 
his  account,  and  that  he  haa  accounted  for  them.  3.  Am  vUerjntter 
was  then  calhd^  who  swore  that  he  understood  the  French  lan^wage^ 
and  that  the  translation  was  correct.  The  interpreter  then  •read  the 
whole  of  that  which  was  charged  to  he  a  libel  in  the  original^  and  then 
the  translation  was  read  by  the  clerh  at  Nisi  Prins. 
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references^  by  which  it  appeared  to  be  in  feet  the  language  of 
a  third  person  speaking  of  the  plaintilTs  conduct,  the  declara- 
tion in  setting  it  out  had  omitted  those  references:  it  was 
holden'^  that  these  omissions  altered  the  sense  of  the  remainder, 
and  the  variance  was  fatal. 

In  an  action  for  a  libel  ^  after  the  libel,  on  which  the  ac- 
tion was  brought,  had  been  read,  the  plaintiiTs  counsel  of- 
fered in  evidence  other  libels  written  by  the  defendant  This 
having  been  objected  to,  on  the  ground  that  the  plaintiff 
could  not  give  in  evideuce  any  thing  which  would  of  itself 
constitute  a  ground  for  a  distinct  action ;  Lord  Kenyon,  C.  J. 
said,  he  thought  that  the  evidence  was  admissible,  and  com- 
pared it  to  actions  for  slander,  in  which,  evidence  of  other 
words,  besides  those  stated  in  the  declaration,  was  usually 
received  [to  shew  the  malice  of  the  defendant  [8].'] 

In  an  action  on  the  case  for  publishing  a  libel  against  the 
defendant  in  a  paper  entitled  the  Weekly  Political  Raster  ^, 
a  witness  was  called,  who  proved  that  he  had  purchased 

h  Cartwiigfaty.Wrigfat,6B.abA.  616.        lenborougb,  Hiddx.   Sittings,   2aUi 
i  Lee  ▼.  Huioii»  Feak«*t  N.  P.  C.  166.        May,  1804,  MSS. 
k  Plankett  v.  Cobbett,  before  Ld.  El- 


(8)  Charlter  v.  Barret,  Peake's  N.  P.  C.  22.  So  in  Rustel 
V.  Macquistor,  Middz.  Sittings  after  H.  T.  1807.  1  Camp.  N.  P.  C. 
49*  n.  tne  plaintiff,  haYing  proved  the  woids  laid  in  tne  declara^ 
tion,  offered  evidence  of  other  actionable  words  spoken  by^  the  de^ 
fendant  afterwards ;  this  being  objected  to  on  the  ground  that  these 
latter  words  might  become  the  subject  of  a  future  action,  Ld,  El- 
lenborough  overruled  the  objection,  observing,  that  evidence  might 
be  given  of  any  words  as  well  as  any  act  of  the  defendant  \q  shew 
mto  amVno  he  spoke  the  words  which  were  the  subject  of  the  action. 
Still,  however,  it  would  be  the  duty  of  the  jittge  to  tell  the  jury, 
that  they  must  give  damages  for  those  words  only,  which  were  the 
subject  of  the  action.  So  per  Sir  J.  Mansfield,  in  Finnerty  v. 
Tipper,  Sittings  after  H.  T.  49  G.  3.  *^  In  actions  for  words,  it  has 
been  allowed  to  give  evidence  of  words  subsequently  spoken^  for 
the  purpose  of  shewing  that  the  original  words  were  spoken  Mali- 
ciously and  to  injure:"  but  see  Mead  v.  Daubigny,  Peake's 
N.  P.  (X  125.9  where,  in  an  action  for  slander,  Lord  Kenyon,  C.  J. 
confined  this  doctrine  to  words  not  actionable  in  themselves ;  ad- 
mitting, however,  that  such  words  might  be  given  in  evidence, 
although  it  appeared  they  were  not  spoken  to  the  same  person,  to 
whom  the  slander  was  alleged  in  the  declaration  to  nave  been 
spoken.  N.  This  distinction  was  exploded  by  Lord  Ellenborough  in 
the  preceding  case  of  Rustel  v.  Macquister,  who  observed  that  it 
was  not  founded  upon  any  principle. 
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ooeof  the  papers  contaiDiDg  the  libel  in  qaestion  6^ore  the 
action  was  brought;  be  was  than  proceeding  to  prove  that 
he  had  purchased  another  copy  of  the  same  paper  after  the 
actipn  was  brought  This  was  objected  to,  on  the  part  of 
the  defendant,  on  the  ground  that  the  publication  of  the  last- 
mentioned  copy  might  become  the  subject  of  a  future  action, 
and,  therefore,  that  it  ought  not  to  be  given  in  evidence 
to  increase  the  damage^  in  this  action*  But  Lord  EUeplxK 
rough,  C.  J.  was  of  opinion,  that  although  it  was  not  admis* 
sible  for  the  purpose  of  aggravating  the  damages,  yet  it  was 
evidence  to  shew  that  the  paper  was  circulated  deliberately. 
But  in  Finnerty  v.  Tipper ',  Sir  J.  Mansfield  ruled,  that  the 
plaintiff  coula  not  give  in  evidence  other  subsequent  libels 
published  concerning  hjm  by  the  defendant,  unless  they  di- 
rectly referred  to  the  libel  set  forth  in  the  declaration.  And 
in  Stuart  v.  Lovell,  9  Stark,  93.  Lord  Ellenboroush,  C  J. 
held  that  the  plaintiff  could  not  give  in  evidence  subseauent 
publications  by  the  defendant,  where  the  intention  ot  the 
publication  in  question  was  not  equivocal. 

Under  the  plea  of  not  guilty  the  plaintiff  cannot  adduce 
evidence  to  shew  that  the  allegations  m  the  libel  are^false"". 

Where  a  libel  contains  matters  imputing  to  another  a  crime 
^gapajble  of  being,  tded,  evidence  cannot  be  received  atfthe  trial 
of  the  truth  of  those  imputations.  Where,  therefore,  the 
libel  cdnta^ii^  imputations  that  certain  persons  at  M.  had 
been  guilty.of  murder,  the  coiirt  held",  that  the  judge,  at  the 
.jtrial,  properly  refused  evidence  of  the  truth  of  the  transactions 
stated  in  the  libel  to  have  taken  place  at  M. 

It  is  not  competent  to  a  defendant  charged  with  having 
published  a  libel,  to  prove  that  a  paper  similar  to  that  for 
the  publication  of  which  he  is  prosecuted,  was  published  on 
a  former  occasion  by  other  persons,  veho  have  never  been 
prosecuted  for  it^  * 

Proof  that  the  libel  was'cbnfained  in  a. letter'  directed  to 
the  plaintiff,  and  delivered  into  the  plaintiff's  hands,  is  not 
sufficient  prc>of  of  publication'  to  maintain  an  action  (9h 
The  writing  and  publication^  must  both  be  proved. 

1  3  Camp.  N.  P.  C.  73.  025.  per  Kenyon,  C.  J.  S.  P.  admit-' 

m  Stuart  ▼.  LoveU,  3  Stark.  08.  ted  by  Chambre,  J.  in  R.  ▼.  Horn- 

n  R.  T.  Bordett,  4  B.  &  A.  145.  brook,  DeTon.  Snnun.  Anizeti  {813 , 

o  R.  T.  Holt,  5  T.  R.  436.  MS. 

P  FhUlipa  T.  JaiiscB,  3  Esp.  N.  P.  C .    q  1  Mooie,  (C.  P.)  477. 


(9)  The  saaie  point  was  admitted  in  Hick's  case,  iathe  Star 
Vol.  H.  a  a 
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Irt  nn  action  for  a  libel^  contained  in  a  letter  written  by 
the  defendant's  daughter,  who  usually  wrote  his  letters  of 
business,  but  there  not  being  any  evidence  given  to  shew 
that  she  was  authorized  or  instructed  by  him  to  write»  the 
letter  in  ouestion  or  that  he  had  recognized  it;-  it  was 
holden%  that  there  was  not  any  evidence  to  go  to  a  jury 
against  the  defeddant,  inasmuch  as  it  was  not  an  act  within 
the  scope  of  the  daughter's  authority. 

There  having  been  in  a  libellous  letter  a  reference  to  a 
newspaper',  as  the  authority  upon  which  the  libel  was 
founded,  it  was  hold^n,  that  the  newspaper  referred  to  might 
be  given  in  evidence  on  the  general  issue,  in  mitigation  of 
damages. 

Plaintiff  declared  as  proprietor  and  editor  of  a  newspaper '; 
it  was  proved,  that  plaintiff  was  proprietor,  but  that  his 
servant  was  editor;  this  was  holden  to  be  a  fatal  variance. 

The  proceedings  against  the  printers,  publishers,  and  pro- 
prietors of  newspapers,  either  civilly  or  criminally  (10),  for 
any  libel  contained  in  such  paper,  are  much  facilitated  by  a 
late  statute,  viz.  38  G.  3.  c«  78*  by  which  it  is  enacted  %  that 
no  person  shall  print  or  publish  any  newspaper,  until  an  affi- 
davit (or  affirmation,  in  case  of  a  quaker)  shall  have  been  de- 
livered at  the  stamp-office,  setting  forth*  the  real  and  true 
names,  additions,  descriptions,  and  places  of  abode,  of  the 
printer,  publisher,  and  of  cUl  the  proprietors,  if  they  do  not 
Exceed  two,  exx^lusively  of  printer  and  publisher ;  if  they 
do,  then  of  two  of  such  proprietors,  exclusively  of  printer  and 

r  HaidiDg  v.  Greeniug,  1  Moore,  (d.  t  Herioty.  Stuaxt,  I  Esp.N.  P.  C.  437. 

P.)  4?7.  8  Taunt  42  S.  C  u  S.  1. 

•  Mullett  ▼.  HultOD,  4  Esp.  N.  P.  C.  x  S.  2. 

248.    l5;ileDborougb,  C.J. 


Chamber,  llob.  215.  But  an  indictment  or  information  may  be 
sustained  in  this  case,  because  such  letter  being  a  provocation  to  a 
challenge  and  breach  of  peace,  is  considered  as  a  misdemeanor. 
I^f  Chambre,  J.  in  R.  v.  Hombrook,  Devon  Summer  Assizes, 
1812,  who  there  said  **  It  is  not  necessary  to  constitute  a  publica- 
tion in  a  criminal  prosecution  to  shew  that  it  has  been  published  to 
the  world.  It  is  suflScient  if  it  is  sent  to  the  party  libelled,  its  cri- 
minality depending  upon  its  tendency  to  provoke  the  party  libelled 
to  a  breach  of  the  peace.*' 

(10)  The  proprietor  of  a  newspaper  is  answerable  criminally  as 
well  as  civilly  for  the  acts  of  his  servants,  in  the  publication  of  a  libel, 
although  it  can  be  shewn,  that  such  publication  was  without  the 
privity  of  the  proprietor.    R.  v.  Walter^  3  Esp*  N.  P»  C.  21*  « 
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pulrtiaber^  Bpeoifyiag'theamcuot  (^shares,  the  true  descrip- 
tion of  the.  buildiog  wheneip  such  paper  is  intended  to  be 
printed,  and  the  title  of  such  paper,    if  the  proprietors  ex- 
ceed two^  them  -two  whose  proportional  shares  in  the  pro- 
perty shall:  QOt  be  kss  tban^  the  proportional  share  of  any  . 
other  proprietor^  exclusively  of  printer  and  publisher,  shall 
be  named  and  described  in  tbe  afiidavit  or  affirmation.    This 
affidavit  or  affirmation  must  beTcnewed  as  often  as  printer, 
&c.  shall  change  their  abode^  or  printing-office,  or  as  often 
as  commissioners  for  stamp  duties  shall  required     It  must 
be  signed  by  the  parties  making  it*,  and  taken  by  a  commis- 
sioner, or  person  specially  appointed  by  commissioners*    It 
must  be  sworn  by  all  the  parties*,  if  they  do  not  exceed 
four;  if  they  do,  then  by  four,  who  shall  give  notice  ^o  the 
other  parties  not  swearing,  under  a  penalty  of  60/.    Swc/*  q/"- 
jldavits  or  affirmations  shall  he  filed^^  and  the  same,  or  certi- 
Jied  copies  thereof,  shall,  in  all  proceedings,  civil  and  criminal, 
touching  any  newspaper  therein  mentioned,  be  received  as 
conclusive  evidence  of  the  truth  of  the  matters  contained  in 
such  affidavit  against  the  persons  swearing,  and  against  pro- 
prietors named  but  not  sworn  (11),  unless  such  persons  shall 
have  delivered  to  the  commissioners,  previously  to  the  date 
of  the  newspaper  in  question,  an  affidavit  or  affirmation  of 
their  having  ceased  to  be  printers,  &c.  of  such  paper ;  and 
by  the  11th  section  it  is  enacted,  that  after  such  affidavit 
shall  be  produced  in  evidence  against  the  persons  signing 
the  same,  &c.,  and  after  a  newspaper  shall  oe  produced  in 
evidence,  entituled  in  the  same  manner  as  the  newspaper 
mentioned  in  such  affidavit;    and  wherein  the  name  of  the 
printer  and  publisher,  and  place  of  printing,  shall  be  the 
■ame,  it  shall  not  be  necessary  for  the  plaintiff,  informant, 
or  prosecutor,  or  person  seeking  to  recover  any  of  the  pe- 


y  B.  3. 

z  S.4, 
a  S.5. 


b  S.  6. 
c  3.9. 


■»^ 


(11)  Before  this  statute,  it  had  been  hQl()eQ,  in,^he  case^  of  B. 
V.  Topham,  H.  3!  G.  S.  B.  R.  4  T,  R.  \2JS.y  Wb^e.  tte.  def«Miant 
was  indicted  for  bavins:  published  in  a  newspaper  a  libel  reflecfing 
on  the  memory  of  a  dead  person,  that  evidence  that  the  paper  .had 
been  sold  at  the  office  of  tne  defendant,  that  the  defendant,  as  pro- 
prietor of  the  paper,  had  given  a  bond  to  the  sfamp-office,  pursuant 
to  Stat.  29  G.  3.  c.  50.  s.  10.  for  securing  the  duties  on  the  adver- 
tisttments^  and  that  he  bad  from  time  to  time  applied  to  the  stamp- 
o(ficc,  lespeeting  th^  doties  on  the  paper,  was  evidence  f o  be  lefl  ^ 
the  jury,  to  shew. that  the  d^esidaat  was  the  publisher. 
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nalti^  given  by  this  act,  to  prove  that  tbe  iMW8pap«r»  to 
which  such  trial  relates,  was  purchased  at  any  house;  kc 
belonging  to  or  occupied  by  tbe  defendnnts  or  tlieir  ser- 
vants, &c.  or  where  they  usually  cany  on  the  business  of 
printing  or  publishing  such  paper,  or  where  the  same  is 
usually  sold. 

The  affidavit,  together  with  the  production  of  a  news- 
paper, corresponding  in  every  respect  with  the  description 
of  it  in  the  amdavit',  is  not  only  evidence  of  the  publication 
of  such  paper  by  the  parties  named,  but  is  also  evidence  of 
its  publication  in  the  county  where  the  printing  of  it  is  de- 
scribed to  be. 

Bv  the  ISth  section,  certified  copies  of  such  affidavits,  &c 
shall  be  delivered  by  commissioners,  or  proper  officer,  on 

Eaymentof  \s.    A  copy  of  such  affidavit,  &c.  certified  to 
e  a  true  copy,  under  the  hand  of  commissioners  or  proper 
officer,  shall,  on  the  proof  of  hand-writing  only,  without 

E roving  the  person  signing  to  be  a  commissioner  or  officer, 
e  proof  of  the  swearing,  or  affirmation  and  contents,  and 
that  it  has  been  sworn  or  affirmed  according  to  the  statute. 
Every  printer  or  publisher  must%  within  six  days  after  pub- 
lication, deliver  a  copy  of  his  paper,  signed  by  himself  or 
his  publisher,  with  his  name  and  place  of  abode,  to  com- 
missioner or  other  officer,  and  any  person  may  apply  for  and 
shall  obtain  the  same  at  any  time  within  two  years  from  the 
day  of  publication,  (on  giving  surety  to  return  it)  for  the 
purpose  of  producing  it  in  evidence  in  any  proceeding,  civil 
or  criminal. 

It  was  observed  in  the  preceding  section,  that  where  the 
defendant  contends  that  the  libel  is  true,  he  must  justify  on 
record ;  but  where  the  facts  to  be  proved  on  the  part  of  tht 
defendant  do  not  constitute  a  complete  justification,  as 
where  they  shew  a  ground  of  suspicion  not  amounting  to 
actual  proof  of  the  plaintiff's  guilt,  such  facts  may  be 
given  in  evidence,  on  the  general  issue,  in  mitigation  of  da- 
mages'(12). 

d  R.  y/Htit,  10  Eait,  M.    See  alto    f  Knobel  t.  FuUer,  Peake'i  Et.  387. 

B. T.  White, 3 Camp. N.  P.  C.  100.  £d.2. 

•  a.  17.  bailee  R.  t.  White,  ub.  aup. 


(12)  So  in  Sir  John  Earner  v.  Merle,  before  Lord  Ellenborough, 
which  was  an  action  for  wdrds  of  insolvency,  the  defendant  was 
permitted  to  prove  that  at  the  tim^  there  were  rumours  in  circula- 
tion that  the  plaintiff's  aooepttnces  were  dishonoured*  And  in  a 
case  before  Le  Blanc^  J.  at  Woccester,  that  learned  judge  received 


'  * 
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Doubts  baring  arisen,  whether,  on  the  trial  ctf  an  indict- 
ment or  information  for  a  libel,  upon  the  plea  of  not  guilty,  it 
was  competent  to  the  jury  to  give  their  verdict  upon  die 
whole  matter  in  issue,  it  was  by  stat  33  Geo.  3.  c  60.  enacted 
and  declared,  that  the  jury  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue,  and 
shall  not  be  required  or  directed  by  the  court  to  find  the  de- 
fendant guilty,  merely  on  the  proof  of  the  publication,  and  of 
the  sense  ascribed  to  the  same  in  the  indictment  or  informa- 
tion :  provided',  that  the  court  shall  give  their  opinion  and 
direction  to  the  jury  on  the  matter  in  issue,  as  in  other  crimi- 
nal cases;  and  provided  also'*,  that  the  jury  may,  in  their 
discretion,  find  a  special  verdict,  and  also'  that  the  defend- 
ants, if  found  guilty,  may  move  in  arrest  of  judgment  as  be- 
fore the  passing  this  act. 


5  S.2. 
h  S.3. 


i  8.4. 


evidence  under  the  general  issue,  that  the  plaintiff  had  been  guilty 
of  attempts  to  commit  the  crime  which  the  defendant  had  {mpXited 
to  him,  2  Camp.  N.  P.  C.  253,  254.  So  in  the  case  of  the  E.  of 
Leicester  v,  Walter,  2  Camp.  N.  P.  C.  251.  the  defendant  was  per« 
mitted  to  prove,  under  the  general  issue,  in  mitigation  of  damages, 
that  before  and  at  the  time  of  the  publication  of  the  libel,  the  plain- 
tiff was  generally  suspected  to  be  guilty  of  the  crime  thereby  im- 
puted to  him,  and  that  on  account  of  this  suspicion,  his  relations 
and  acquaintance  had  ceased  to  associate  with  nim.  And  in  Wyat 
V.  Gore,  HoU*s  N.  P.  C.  299.  Gibbs,  C.  J.  permitted-  the  defendant, 
under  the  general  issue,  to  prove  that  the  substance  of  the  libel 
charged  in  the  declaration  had  been  preriously  published  in  a  news- 

Saper,  and  held  that  it  was  not  necessary  to  lay  a  basis  for  this  evi- 
ence  by  producing  the  newspaper* 
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CHAP.  XXVII. 


MALICIOUS   PROSECUTION. 

t.  0/  the  Action  on  the  Case  for  a  Malicious  Prosecution, 

and  in  what  Cases  such  Action  may  be  maintained* 
11.  Of  the  Declaration — Defence^-^Evidence^ 


I.  Of  the  Action  on  the  Case  for  a  Malicious  Prosecution, 
and  in  what  Cases  such  Action  may  he  maintained, 

Av  action  on  the  case  lies  against  any  person  wbo  malf« 
ciously,  and  without  probable  cause,  prosecutes  another, 
whereby  the  party  prosecuted  sustains  an  injury,  either  in 
person,  property,  or  reputation. 

The  action  on  the  case  for  a  malicious  prosecution,  bears 
a  strong  analogy  to  the  old,  and  now  obsolete,  action  for  a 
conspiracy ;  hence,  it  is  frequently  termed  an  action  on  the 
case  in  the  nature  of  a  conspiracy*.  But  the  grounds  of  th6 
old  action  for  conspiracy  are  narrow  and  confined,  when 
compared  with  those  on  which  the  action  on  the  case  for 
malicious  prosecution  is  founded. 

The  action  for  a  conspiracy  having  been  framed  accord- 
ing to  the  precise  terms  of  a  writ  in  the  register,  whose  li- 
mits it  does  not  presume  to  transgress,  lies  only  in  cases 
where  two  or  more  persons  maliciously  conspire  to  indict 
any  person  falsely  of  treason  or  felony  ^  who  is  afterwards 
lawfully  acquitted.  The  action  on  the  case  for  a  malicious 
prosecution  varies  its  form  as  the  circumstances  of  each  par- 
ticular grievance  may  require.      Whatever  engines  of  the 

a  Manh  v.  Vau^ban  and  another,  Cro.  Treby,  C.  J.  tbat  a  conspiracy  lies 

Eliz.  701.  Milla  v.  Mills,  Cro.  Car.  only  for  procurin|f  another  to  be  in- 

239.  dieted  for  treason  or  felony^  where 

%  See  the  opinions  of  Holt,  C.  J.  and  life  was  iu  danger.    Ld.  Raym.  379. 


MALICIOUS  PROSECUTION.  1049 

law  malice  may  employ  to  compass  its  evil  designs  against 
innocent  and  unoffending  persons,  whether  in  the  shape  of 
indictment  or  information*^,  which  charge  a  party  with 
crimes,  injurious  to  his  fame  and  reputation,  and  tend  to  de- 
prive him  of  his  liberty;  or  whether  such  malice  is  evinced 
by  malicious  arrests,  or  by  exhibiting  groundless  accusa- 
tions merely  with  a  view  to  occasion  expense*  to  the  party, 
who  is  under  the  necessity  of  defending  himself  against 
them,  this  action  on  the  case  affords  an  adequate  remedy  to 
the  party  injured.  It  may  be  brought  against  one  only*; 
an4  where  it  is  brpught  against  two  or  more  defendants,  al- 
though a  conspiracy  be  alleged  in  the  declaration,  and  a 
verdict  be  found  for  all  the  defendants  except  one,  yet  plain- 
tiff will  be  entitled  to  judgment'.  On  the  contrary,  the  ac«^ 
tioQ  for  a  conspiracy  must  be  brought  against  two  persons 
at  the  leasts,  because  the  gist  of  the  action  is  the  conspiracy ;. 
and  if  one  only  be  found  guilty^,  or  if  all  except  one  are 
discharged  by  matter  of  law  %  the  action  fails.  And  to  main- 
tain an  action  for  a  conspiracy,  the  party  indicted  must  have 
been  acquitted  upon  a  good  indictmeht*^  by  verdict,  for  such 
is  the  language  of  the  writ,  **  legilimo  modo  acquietatus,"  or 
'Mawfully  acquitted,"  which  imports  such  an  acquittal  of 
the  crime  charged  as  wifl  entitle  the  party  to  plead  outer 
foils  acquit^  in  case  he  be  afterwards  prosecuted  for  the  same 
crime'.  But  in  an  action  on  the  case  for  a  malicious  prose- 
cution, it  is  not  necessary  that  the  plaintiff  should  allege  or 
prove  such  an  acquittal ;  for  it  may  be  brought  under  (cir- 
cumstances which  preclude  the  possibility  of  such  an  ac- 
S|uittal;  as  1st,  where  a  bill  of  indictment  has  been  pre- 
erred  and  returned  ignoramus"**  2dly,  Where  the  inaict- 
irient  has  been  preferred  coram  non  judice\ .  And  lastly, 
where  the  party  has  been  acquitted  on  a  defect  in  the  indict- 
ments 

Formerly,  indeed,  it  was  supposed,  that  an  acquittal  on 
the  ground  of  the  insufficiency  of  the  indictment  was  a 
material  objection,  where  the  subject  matter  of  the  indict- 
ment did  not  affect  the  reputation  of  the  party  accused,  and 
he  had  not  been  imprisoned,  because  scandal  and  imprison- 

ctMoorv.  Shutter,  2  Show.  285.  i  Ib.innota. 

d  Jones  v.  Owynn,  GUb.  R.  185.   10  k  Bro.  Coimnfiie,  dI.  23. 

Mod.  146. 214.  1  Gilb.  199.     ' 

e  MilU  y.  Mills,  Cro.  Car.  239.  mPayn  v.  Porter,  Cro.  Jac.  490.  Agr. 

I  Frice  ▼.  Crofts,  Raym.  180.    PoUard  2  RoU.  R.  188. 

T.  Evans  and  otiieis,  2  Show.  50.  See  n  1  Rol.  Abr.  1 12.  pi.  9. 

also  Subley  v.  Mott,  I  Wils.  210.  o  Jones  ▼.  Gwynn,  Qilb.  185.  Wicks  ▼. 

g  F,  N.  B.  260. 4to.  ed.  1755.  Fentbam,  4  T.  R.  247. 
h  28  Ass.  12.  cited  in  F.  N.  B.  260. 
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ment  were  at  that  tipie  considered  as  the  only  kinds  of 
damage  for  which  ,thi8  action  would  lie.  But  it  having 
been  decided  in  the  case  of  Savile  v.  Roberts',  that  the  «x- 
pense  incurred  by  a  groundless  prosecution,  without  scan* 
dal  or  imprisonment  of  the  party  accused,  was  sufficient  to 
Support  this  action  where  the  indictment  was  good,  quocid 
the  damage;  it  was  shortly  afterwards  holden,  in  a  case^ 
where  the  subject  matter  of  the  indictment  did  n6t  affect 
the  reputation  of  the  plaintiff,  and  where  the.  only  damage 
which  the  plaintiff  had  sustained  was  the  expense  attend- 
ing the  prosecution,  that  this  action  might  be  maintained, 
although  the  plaintiff  had  been  prosecuted  on  an  insufficient 
indictment 

The  decision  of  Savile  v.  Roberts  has  been  confirmed  by 
the  case  of  Smith  v.  Hixon,  Str.  977-  more  fully  reported  in 
Ca.  Temp.  Hardw.  54.  where  it  was  adjudged,,  that  a  hus- 
band alone  might  maintain  an  action  for  the  malicious  pro- 
secution of  his  wife,  i)ie  expenses  of  which  had  been  defrayed 
by  the  husband.  The  case  of  Jones  v.  Gwynn  was  recog- 
nized in  Chambers  v.  Robinson,  Str.  691.  and  in  Wicks  v. 
Fentham,  4  T.  R«  5U7*  where  it  was.holden,  that  this  action 
would  lie^  although  plaintiff  bad  been  acquitted  on  a  defect 
in  the  indictment,  the  subject  matter  of  wnichdid  not  affect 
his  reputation.  See  also  Pippett  v.  Hearn,  5  B.  &  A.  634. 
where  it  was  holden,  that  an  action  would  lie  for  the  mali- 
.cious  prosecution  of  a  bad  indictment  for  perjury. 

The  grounds  of  the  action  for  a  malicious  prosecution  are 
the  malice  of  the  defendant,  either  express  (I)  or  iipplied% 

p  Salk.  13.  Garth.  416.  Ld.  Raym.  374.    q  Jonei  ▼.  Gwynn,  GUb.  185.  10  Mod. 
S.  C.  148.  214. 

r  Parcel  T.Macnamara,  9  East,  361. 


(I)  If  the  indictment  be  found  by  the  grand  jury,  the  plaintiff 
must  prove  express  malice,  per  Holt,  C.  J.  Lord  Raym.  3R1,  unless 
the  facts  lie  within  the  knowledge  of  the  defendant.  Parroll  v. 
Fishwirk,  Bull.  N.  P.  U. ;  but  in  a  fuller  note  on  this  case,  9  East, 
'  362.^  n.  (b)  it  appears  that  this  position  is  hardly  warranted.  The 
case  was  this :  in  an  action  for  maliciously  indicting  the  plaintiff  for 
perjury,  where  the  indictment  was  found,  and  the  plaintiff  acquitted 
by  verdict,  Ld,  Mansfield,  in  summing  up,  said  it  was  not  necessary 
to  prove  express  malice,  for  if  it  appeared  ilaX  there  was  no  probable 
causey  that  was  sufficient  to  prove  an  implied  malice,  which  was  all 
that  was  necessary  to  be  proved  to  support  his  action.  For  in  this 
case,  all  the  facts  lay  in  the  defenaant*s  own  knowledge,  and  if 
there  were  the  least  .foundation  for  the  prosecation,  it  was  m  his 
power^  and  incumbent  on  him,  to  prove  it.    Verdict  for  phdntiff» 


vl 
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ivant  of  probable  cause'  (2),  and  an  injury  sustained  ^3y  the 
plaintiff,  by  reason  of  the  malicious  prosecution,-  either  in  his 
person  by  imprisonment,  bis  reputation  by  the  scandal,  or  in 
his  property  by  the  expense.  If  the  plaintiff  cannot  prove 
any  such  injury,  he  cannot  maintain  the  action^ 

By  analogy  to  the  action  for  a  malicious  prosecution*,  the 

*  law  in  modern  times  has  permitted,  an  action  to  be  maintained 

for  maliciously  arresting  or  holding  a  party  to  bail,  either 

whei^e  there  is  not  any  clebt  due,  or  where  the  party  is  held 

to  bail  for  a  larger  sum  than  is  really  due. 


■  Farmer  ▼.  Darling,  4  Buir.  1794. 
t  Byne  ▼.  Moore,  6  TaunU  ld7. 


11  Admitted  in  Ooalin  y.  Wilcock,  2 
Will.  805.  per  Ld.  Camden,  C.  J. 


501,  damages.  N.  The  indictment  was  for  perjury  committed  on 
the  trial  of  an  action  for.  use  and  occupation,  brought  by  the  de- 
fendant against  the  plaintiff's  master. 

**  Where  a  person  is  acquitted  by  a  jury,  malice  need  not  be 
proyed  at  first,  on  the  part  of  the  plaintiff,  but  it  is  incumbent  on 
the  defendant  to  shew,  on  the  other  side,  that  there  was  a  probable 
cause ;  but  where  the  indictment  is  quashed,  it  is  necessaiy  for  the 
plaintiff  to  proye  express  malice."  Per  Burnett,  J*  in  Hunter  y. 
Flinch,  Willes,  520. 

In  Lilwal  y.  *SmalIman,  Hereford  Summer  Assizes,  1753.  MSS. 
which  was  an  action  for  maliciously  indicting  plaintiff  for  stealing  a 
sboyel,  value  \\d»:  it  was  objected  that  express  malice  had  not  been 
proyed.  Foster,  J.  overruled  the  objection,  observing,  that  where 
the  indictment  is  for  felony,  defendant  cannot  object  that  express 
malice  is  not  proved :  but  on  indictments  for  misdemeanors,  evidence 
of  express  malice  must  be  given. 

(2)  In  Incledon  v.  Berry,  Devonshire  Sutnm.  Ass.  1805,  recog- 
nized by  Dallas,  C.  J.  in  Turner  v.  Turner,  1  Gow's  N.  P.  C.  20. 
in  an  action  for  maliciously  indicting  plaintiff  for  peijury.  Lens,  Serj. 
for  the  plaintiff,  having  proved  express  malice,  contended,  that  it 
was  not  necessary  for  him  to  proce^  any  further,  and  that  it  lay  on 
the  defendant  to  shew  probable  cause  for  having  instituted  the  pro~ 
secution ;  but  Le  Blanc,  J.  ruled,  that  some  evidence  (thoueh  slight 
evidence  would  be  sufficient)  must  be  given  on  the  part  of  vie  p7am* 
(s^ of  want  of  probable  cause,  before  the. defendant  could  be  called 
upon  for  his  defence. 

"  The  question  of  probable  cause  is  a  mixed  proposition  of  law 
and  fact.  Whether  the  circumstances  alleged  to  shew  it  probable 
or  not  probable  are  true*  and  existed,  is  a  matter  of  fact ;  but  whe- 
ther, supposing  them  true,  they  amount  to  a^probable  cause,  is  a 
question  of  law."  Per  Lord  Mansfield,  C.  J.  and  Lord  Loughbo* 
loi^h,  C.  J.  in  Sutton  v.  Johnstone,  1  T#  R.  54$.  See  post.  Golding 
y.  Crowle,  p.  1056. 
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Ab  in  the  analogous  action  for  a  malicious  prosecution  it  1 

must  appear  that  the  prosecution  is  determined',  so  in  the  ^ 

action  for  a  malicious  arrest  it  must  be  stated  in  the  decla- 
ration, that  the  first  action  has  been  determined.  This  alle- 
gation must  also  be  proved,  and  it  is  not  sufficient  for  this 
purpose  to  put  in  a  judge*s  order  to  stay  proceedings  on 
payment  of  costs,  and  to  prove  that  the  costs  were  paid  ac- 
cordingly'(3), 

To  support  this  action,  malice,  and  that  the  arrest  was 
without  probable  cause,  must  be  alleged  and  proved.  The 
mere  not,  proceeding  in  an  action  is  not  evidence  of  itself 
alone  sufficient  to  support  this  action*. 

A.,  to  whom  a  sum  of  money  was^wing  from  B.%  sued  | 

out  a  writ  against  B.  for  the  purpose  of  holding  him  to  bail ; 
before  the  writ  was  served,  o.  went  to  the  house  of  A.  and 
paid  the  debt,  but  A.  did  not  immediately  after  such  pay- 
ment countermand  the  writ,  in  consequence  of  which  B.  was 
arrested  and  kept  in  prison  for  several  hours ;  B.  thereupon 
brought  an  action  against  A.,  alleging,  that  after  payment  of 
the  debt  it  became  the  duty  of  A.  to  have  countermanded 
the  writ,  and  that  he  had  wrongfully  neglected  so  to  do,  by 
reason  whereof  he  was  arrested ;  it  was  holden,  that  the  ac- 
tion would  not  lie ;  Eyre,  C.  J.  observing,  that  the  plaintiff 
ought  to  have  inquired  at  the  time  when  he  paid  the  debt, 
whether  any  writ  had  been  sued  out,  and  offering  to  pay 
^  whatever  costs  were  incurred  thereby,  to  have  requested  a 
countermand,  which  he  might  take  to  the  sheriff.  And 
Heath,  J.  said,  '*  this  action  is  founded  on  mere  nonfeasance, 
and  no  case  or  precedent  has  been  cited  to  shew  that  such  an 
action  was  ever  maintained.  All  the  cases  of  arrest,  and 
holding  to  bail  without  cause,  are  founded  on  malice." 

In  like  manner  it  has  been  hoIden\  that  evidence  of  suing 
out  a  writ  and  arresting  a  party  thereon,  after  the  debt  has 
been  discharged  and  a  receipt  given,  will  not  be  sufficient  to 

X  Parker  T.UDgley,  Gilb.  R.  163.  Ad-  a  Scheibel  v.  FairbaiQ,  1  Bos.  &  Pul. 

judged  on  special  demurrer.  388. 

y  1  Lsp.  N.  P.  C.  80  b  Gibson  v.  Cbaters,  2  Bos.  &  Pul.  129. 
z  Sinclair  ▼.  Eldred,  4  Taunt.  7. 


(3)  So  to  prove  that  a  commission  of  bankrupt  has  been  duly 
superseded,  it  is  not  sufficient  to  prove  an  order  signed  by  the 
Chancellor  directing  it  to  be  superseded,  the  writ  of  supersedeas 
under  the  greatjseal  ought  to  be  produced.  Poynton  v.  Forster, 
3  Camp.  N.  P.  C.  58.  See  farther  on  this  point,  Burton  v.  Hey- 
wood,  poftt,  p.  27. 
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maintaiD  an  action  of  ibis  kind  in  a  case  where  actual  malice 
was  not  proved,  and  the  facts  of  the  case  precluded  any  in- 
ference of  malice. 

An  action  on  the  case  may  be  maintained  for  maliciously 
impleading  and  causing  the  plaintiff  to  be  excommunic^ed 
in  the  Ecclesiastical  Courts,  whereby  he  was  taken  upon  an 
excom.  cap.  and  imprisoned,  until  he  procured  himaeli  to  be 
absolved. 

The  plaintiff  declared  ^  that  the  defendant  bad  sued  out  a 
fi.fa*  upon  a  judgment  given  against  the  plaintiff  for  the  de« 
fendant  in  an  action  of  trespass,  under  which  the  sheriff  took 
goods  of  the  plaintiff  to  the  value  of  the  damage,  and  returned 
that  the  goods  remained  in  his  hands  for  want  of  purchasers, 
and  that  the  defendant,  wtll  knowing  ihis^  to  the  intent  to 
vex  the  plaintiff,  sued  out  another  Ji.  fa.  under  which  the 
sheriff  levied  the  money  on  other  goods  of  the  plaintiff,  and 
paid  it  over  to  the  defendant  After  not  guilty  pleaded,  and 
verdict  for  plaintiff,  it  was  holden,  on  motion  in  arrest  of 
judgment,  that  the  action  was  maintainable ;  Hobart,  C.J. 
(who  delivered  the  opinion  of  the  court)  observing,  that  the 
plaintiff  was  twice  vexed  wilfully  by  the  defendant,  who  had 
first  one  execution  inchoate,  which  he  ought  to  have  com-* 
pleted,  knowing  it,  and  not  to  have  taken  another ;  for  else  he 
might  take  twenty  executions. 

So  an  action  will  lie  for  falsely  and  maliciously  suing  out 
a  commission  of  bankruptcy  agamst  the  plaintiff®,  which  was 
afterwards  superseded  (4) ;  and  in  such  action  it  cannot  be 
■  objected,  at  least  after  verdict^  that  it  is  not  averred  in  the 
declaration,  that  the  plaintiff  had  not  at  any  time  committed 
an  act  of  bankruptcy*  To  prove  that  the  commission  has 
been  superseded  the  writ  of  supersedeas  under  the  great  aeal 
must  be  produced  ^ 

But  an  action  will  not  lie  against  a  person*  exhibiting  an 
information  for  intention  to  land  goods  without  paying  duty, 
if  the  goods  are  condemned  by  the  sub-'commissioners,  though 
the  commissioners  of  appeal  reverse  the  condemnation. 

Where  a  justice  of  the  peace  maliciously  grants  a  warrant 

c  Hocking  v.  Matthews,  1  Ventr.  86.  f  Poynton  v.  Fonter,  3  Camp.  N.  P.  C. 

d  Waterer  v.  IVeeman,  Hob.  205,  266.  66. 

I  Biownl.  12.  g  Reynolds  y.  Kenofldy,  1  Wils.  232^ 

e  Cbapnuun  ▼.  PickengiU,  2  WU*.  146.  on  Brror  from  belaad. 


(4)  For  another  lemedy  in  thi^  case»  see  Smith  v.  Broomhead* 
ante,  p.  243,  4. 
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ftgaintt  another^,  without  any  information,  upon  a  Buppoaed 
charge  of  felony,  the  remedy  against  the  justice  is  by  an  ac- 
tion of  trespass  ti  ei  armis,  and  not  by  action  on  the  case  (5). 

A.  a  captain  in  the  navy,  was  accused  by  his  commander 
in  chief  of  neglect  of  duty,  disobedience  of  orders,  &c.  A. 
having  been  tried  by  a  court  martial,  was  honorably  acquitted, 
after  which  he  brought  an  acticHi  in  the  Court  of  Exchequer, 
against  his  commander,  for  a  malicious  prosecution.  A  ver- 
dict having  been  found  for  the  plaintiff,  a  motion  was  made 
in  arrest  of  judgment,  which,  after  a  very  elaborate  discussion 
waa  refused^;  but  the  defendant  afterwards 'brought  a  wht 
of  error  in  the  Exchequer  Chamber,  where  the  judgment  of 
the  Court  of  Exchequer  was  reversed '^.  This  reversal  v^as 
afterwanis  affirmed  in  the  House  of  Lords^ 

An  action  will  not  lie  to  recover  damages*  sustained  by 
the  plaintiff  in  defending  a  vexatious  ejectment  brought 
against  him  by  the  defendant,  in  which  the  nominal  plaintiff 
has  been  non-prossed  (6). 


1 


li.  Of  the  Declaration-^Defence'^Evidence* 

The  declaration  must  state  all  the  material  circumstances 
attending  the  malicious  prosecution,  and  how  it  was  disposed 
of* ;  because,  until  that  be  determined,  it  cannot  be  known 
whether  the  prosecution  were  malicious  or  not*,  and  this 
absurdity  migiit  follow,  that  plaintiff  might  recover  in  the 

b  MoiftD  v.Hugbeiy  3  T.  R.  S66.  m  PoitoQT.  Hojumt,  1  B<».  It  Pal. SOS. 

i  Sntton  ▼.  Johoftone,  1  T.  R.  501.  n  ArundeU  v.  Tregono,  Yelr.  116. 

k  lb.  550.  o  Lewii  r.  Earreil,  8tr.  114.    Pttker  Y. 
1  1  Bfo.  P.  C.  7e.  ToDlin*!  £d.  Lai^lej,  Qilb.  R.  108. 


(5)  *'  Where  the  immediate  act  of  imprisonment  proceeds  from 
the  defendant,  the  action  must  be  trespass,  and  trespass  only;  but 
where  the  act  of  imprisonment  by  one  person  is  in  consequence  of 
information  from  another,  there  an  action  upon  the  case  is  the  pro- 
per remedy,  because  the  injury  is  sustained  in  consequence  of  the 
wrongful  act  of  that  other.'*    Per  Ashhurst,  J.  S.  C. 

J 6)  Under  what  circumstances  an  action  will  lie  for  a  malicions 
vexatious  «ui(,  see  notes  on  Co.  Litt.  161.  a.  (4)  IV.  and  Maitm 
V.  Lincoln,  M.  27  Car.  2.  C.  B.  Bull.  N.  P.  13. 
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Bctioiiy  and  jret  be.  afterwards  'convicted  on  the  original  pro- 
aecutioD(7). 

Care  must  be  taken  in  framing  the  declaration,  so  as  to 
avoid  any  objection  being  raised  on  the  ground  of  a  variance. 
For  where  in  the  declaration  it  was  stated,  that  the  trial  and 
the  acquittal  both  took  place  '*  in  the  court  of  our  lord  the 
king,  before  the  king  himself;"' and  upon  the  production  of 
the  record  in  evidence,  it  appeared,  that  the  trial  was  before 
the  chief  justice,  at  nisi  prius,  and  that  the  acquittal  was  by 
the  Judgment  of  the  court  in  bank,  the  variance  was  holden 
to  be  fatal^  But  where  the  allegation  was,  **  that  the  plain- 
tifl;  by  a  jury  ef  the  county  of  ,  was  duly  and  in  a 

lawful  manner  acquitted.**  and  b^  the  record  it  appeared, 
^*  that  the  jury  found  the  plaintiff  no<  g^^^y%  and  upon  that 
verdict  ^ejudgmtnt  of  the  court  was,  that  the  plaintiff  should 
go  thereof  acouitted  ;**  it  was  holden  sufficient,  by  construing 
tne  words  reddendo  singula  singulis,  that  the  plaintiff  was 
duly  acquitted  by  the  jury :  that  is,  found  not  guiltv  of  the 
facts,  and  in  a  lawful  manner  acquitted ;  that  is,  by  the  judg- 
ment of  acquittal  pronounced  by  the  courts. 

If  it  appear  on  the  face  of  the  declaration,  that  the  court 
in  which  the  indictment  was  tried  had  authority  to  bear  and 
determine  upon  it,  it  is  sufficient;  and  th^re  is  not  any  neces- 
sity for  copying  exactly  the  sWle  of  the  record ;  but  if  the 
declaration  describe  a  court  of  incompetent  authority,  it  is 
bad.  This  distinction  mav  be  illustrated  by  the  following 
case :  the  declaration  stated  plaintiff  to  have  been  indicted  at 
the  general  quarter  sessions',  and  by  the  record  it  appeared 
that  he  had  been  indicted  at  the  general  sessions ;  the  word 
quarter  was  rejected  as  surplusage,  because  plaintiff  had  been 
indicted  for  an  offence  cognizable  at  the  general  sessions ;  but 
if  the  offence  had  been  cognizable  only  at  the  quarter  ses- 
sions, the  declaration  would  have  been  bad. 

So  where  it  was  stated  in  the  declaration'  that  the  plain- 
tiff had  been  indicted  as  a  common  barretor  before  certain 
justices,  ad  felonias,  &c.  nee  non  ad  pacem  conservandam  as- 
siguat :  and  defendant  having  demanded  oyer  of  the  indict- 

p  Woodibid  V.  Ashley,  11  Eait,  50S.    r  Butby  t.  Wation,2  B1.  1050. 
q  Huntir  V.  ftench.  WUles,  617.  •  Barnes  t.  CoDstantine,  Y^y.  46. 


(7)  The  want  of  this  averment  is  cured  by  verdict.  Skinner  v. 
Gunton,  1  Saund.  228.  because  it  will  be  presumed,  that  it  has 
been  proved  at  the  triaL  Per  Denison,  J.  m  Panton  v«  Marshal^ 
B.  R.  M.  28  G.  2.  MSS. 
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moit,  it  was  oertified  to  have  been  taken  before  ceitain  juadces 
ad  pacem  conservaudam  assignat ;  it  was  holden  that  the  ac- 
tion lay»  on  the  ground  that  the  justices  mentioned  in  the  in- 
dictment, were  not  justices  of  another  nature  or  power  than 
those  which  were  mentioned  in  the  declaration ;  both  were 
justices  of  the  peace,  and  such  as  had  power  to  receive  such 
manner  of  indictment.  It  was  adniitted,  however,  if  the  de- 
claration had  mentioned  justices  of  assize,  and  the  certificate 
had  been  of  a  thing  taken  before  justices  of  goal  delivery, 
the  variance  would  have  been  fatal,  for  they  are  distinct  in 
power. 

Defence* 

The  usuah  defence  to  this  action  is,  that  the  defendant  had 
reasonable   or  probable  grounds  of  suspicion    against  tbe 

{)laintiff.  It  is  not  necessary,  that  these  gtounds  should  be 
egal  grounds ;  for  if  it  can  be  inferred,  from  the  circumstances 
of  the  case,  that  the  defendant  was  not  actuated  by  any 
improper  motives,  but  an  honest  desire  to  bring  a  supposed 
offender  to  justice,  it  will  be  a  sufficient  answer  to  tms  ac- 
tion^; because  such  circumstances  tend  to  disprove  that 
which  18  of  the  essence  of  tbe  action,  viz.  tbe  malice  of  tbe 
defendant  in  preferring  the  charge.  Formerly,  it  was  usual 
for  the  defendant  to  plead  a  justification  of  this  kind,  spe- 
cially; but  the  modem  practice  is,  to  give  it  in  evidence 
under  tbe  general  issue. 

If  the  plaintiff  prove  malice",  yet  if  the  defendant  shew 
a  probable  cause,  he  shall  have  a  verdict,  and  the  judge,  not 
the  jury,  is  to  determine  whether  he  had  a  probable  cause; 
and,  tnerefore,  where  the  plaintiff  having  brought  an  action 
against  the  defendant  for  a  malicious  prosecution  for  per- 
jury, obtained  a  verdict;  upon  a  motion  for  a  new  trial  the 
court  set  it  aside,  (it  appearing  upon  the  report  of  the  judge 
that  there  was  a  probable  cause)  not  as  a  verdict  against 
evidence,  but  as^a  verdict  against  law. 

• 

This  is  an  action  on  the  case,  and  consequently  if  it  be 
not  brought  within  six  years  next  after  the  cause  of  action^ 
the  statute  of  limitations*  may  be  pleaded  in  bar. 

t  Coze  T.  Wirrall,  Cro.  Jac.  193.  x  31  Jac.  1.  c.  16. 

u  QoldiDg  T.  Crowle,  M.  25  G.  d.  B.  R. 
Bull.  N.  P.  14.  Say.  R.  1.  S.  C. 
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Evidence, 

The  plaintiff  must  produce  an  examined  copy  of  the  re- 
cord of  the  indictment,  and  where  there  has  been  a  verdict 
of  not  guilty,  of  the  acquittal. 

Among  the  orders  and  directions  to  be  observed  by  jus- 
tices of  the  peace  at  the  sessions  in  the  Old  Bailey,  26  Ch.  2. 
prefixed  toKelyng*s  Report  of  Crown  Cases,  ed.  1708,  is 
the  following  order,  viz. 

"  That  no  copies  of  any  indictment  for  felony  be  given 
without  special  order,  upon  motion  made  in  open  court  at 
the  general  gaol  delivery ;  for  that  the  late  frequency  of  ac- 
tions against  prosecutors,  which  cannot  be  without  copies 
of  the  indictments,  deterreth  people  from  prosecuting-  for 
the  king  upon  just  occasions  (8)." 

In  Evans  v.  Phillips,  Monmouth  Suni.  Ass.  1763.  MSS. 
Adams,  Baron  (who  nad  been  recorder  of  London  for  several 
years,]  said,  that  in  all  casea  of  indictments  for  misdemeanor, 
the  party  is  entitled  to  a  copy  of  the  record ;  but  in  cases 
of  indictment  for  felony,  he  should  look  upon  the  copy  as  a 
surreptitious  record,  and  not  pay  any  regard  to  it»  unless  the 
judge  bad  been  applied  to,  and  had  ordered  a  copy. 

This  case,  however,  was  overruled  in  L^att  v.  Tollervey, 
14  East,  302,  where  it  was  bolden,  that  the  record  of  the 
indictment  for  felony  or  a  true  copy  must  be  received  in  evi- 
dence»  although  it  does  not  appear  that  the  officer  producing 
the  record,  or  giving  the  copy,  had  any  authority  from  the 
court,  or  any  fiat  from  the  attorney-general  for  that  purpose. 

The  distinction  between  felony  and  misdemeanor  was  taken 
by  Lord  Mansfield,  C.  J.  in  Morrison  v.  Kelly,  B.  R.  Middz, 
Sittings  after  Trin.  T.  2  Geo.  3.  1  Bl.  R.  383.  That  was  an 
action  for  a  malicious  prosecution,  in  indicting  plaintiff  for 
keeping  a  disorderly  house,  To  prove  the  fact,  the  clerk 
of  the  peace  for  the  Westminster  sessions  attended  with  the 
original  record  of  the  acquittal.  Norton  objected,  that  there 
ought  to  be  a  copy  of  the  record  granted  by  the  court  before 
which  the  acquittal  is  had,  in  order  to  ground  an  action  for 


(8)  "If  A.  be  indicted  for  felonv  and  acquitted,  and  he  is  de- 
sirous.of  bringing  an  action,  the  judlge  will  not  permit  him  to  have 
a  copv  of  the  record,  if  there  was  probable  cause  tor  the  indictment ; 
and  he  cannot  have  a  copy  without  leave.*'  Per  Holt,  C.  J. 
Ld.  Raym.  253. 
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a  malicious  proeecution.  ,  But,  per  Lord  Mansfield,  although 
this  is  necessary,  where  the  party  is  iudicted  for  felony ^  yet 
the  practice  is  otherwise  in  cases  of  misdemeanor. 

There  is  a  short  note  in  Strangers  Reports,  from  which  it 
appears  to  have  been  the  opinion  of  Lee,  C.  J.  that  if  the 
copy  of  the  indictment  has  been  gj^nted  by  order  of  court, 
it  IS  sufficient,  although  it  was  not  granted  to  the  plaintiff  in 
the  action  for  malicious  prosecution,  or  at  his  instance. 

The  plaintiff  and  another  were  indicted  at  the  Old  Bailey 
sessions  for  forgery  ^  ai\d  acquitted,  and  a  copy  of  the  in- 
dictment grantal  to  the  other  only.  In  this  action,  which 
was  for  a  malicious  prosecution,  the  plaintiff  offered  the 
copy  in  evidence,  and  the  order  at  the  Old  Bailey  was  read 
by  way  of  objection.  But  the  chief  justice  ( Lee)  said,  he 
would  not  refuse  to  let  the  plaintiff  read  it  (the  copy  of  the 
indictment;)  for  an  order  teas  not  necessary  to  make  it  ev^ 
dence  *,  ii<ir  is  it  ever  produced  in  order  to  introduce  it.  So 
the  copy  of  the  indictment  was  read,  and  a  verdict  obtained 
for  the  plaintiff  which  the  court  refused  to  set  aside. 

An  averment,  that  the  suit  is  wholly  ended  and  deter- 
mined, is  evidenced  by  proof  of  the  rule  to  discontinue  upon 
payment  of  costs,  and  that  the  costs  were  taxed  and  paid*. 

This  action  cannot  be  maintained  without  proof  of  ma- 
lice, eithor  express  or  implied.  Malice  may  be  implied  fro;a 
the  want  of  probable  cause,  but  that  must  be  shewn  by  the 
plaintiff.  Proving  an  acquittal  for  want  of  prosecution, 
IS  not  primd  facie  evidence  of  malice  to  support  this 
action. 

In  an  action  for  a  malicious  prosecution  against  the  de- 
fendant^ for  having  indicted  the  plaintiff  of  perjury,  the 
proof  on  the  part  of  the  plaintiff  (in  addition  to  the  formal 
proof  of  the  record  of  acquittal]  was,  that  after  the  indict- 
ment found  was  ready  for  trial,  the  prosecutor  (the  present- 
defendant)  was  called,  and  did  not  appear ;  on  which  the 
verdict  of  acquittal  passed.  Ld.  Etlenborough,  C.  J.  thought 
that  this  was  not  sufficient  to  support  the  action,  without 
evidence  of  express  malice,  or  at  least  of  circumstances 
evincing  such  entire  want  of  probable  cause,  whence  malice 
was  to  be  presumed,  and  therefore  he  nonsuited  the  plain- 
tiff.   The  court  of  B.  R.  afterwards  toncurred  in  opinion 

7  Jordaii  y.  Lewis,  Sir.  USS.  14  But,       8.  P.     See  alio  StockfleUi  t.  De 
a05.  n.  B.  C.  torn  Mr.  Fcid^i  MS.  See       Taitet,  4  Camp.  N.  P.  C.  10. 
aUo  Str.  866.  a  Brittow  t.  Heywood,  1  Stark.  N.  P. 

z  l^gsM  7.  ToUervqr,   14  Eaft^  SOS.       C.  48. 4  Camp.  N.  P.  C.  S14.  B.C. 

b  PuiceU  T.  MacDanutfa,  9  East,  361, 
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with- the  C.  J.  N.  The  indictment  assigned  the  perjury  on 
an  affidavit  made  by  the  plaintiff  s\learing  to  words  uttered 
by  tije  defendant 

It  must  appear  that  the  plaintiff  was  acquitted  upon  the 
.prosecution®,  before  the  action  was  brought ;  but  the  day  of 
the  acquittal  is  not  materia).  Hence,  where  it  was  stated  in 
the  declaration,  under  a  scilicet,  that  the  acquittal  took  place 
on  the  morrow  of  the  Holy  Trinity,  (which  allegation  was 
not  accompanied  with  a  prout  patet  per  recordum)  and  by  the 
record  when  produced  in  evidence,  it  appeared  that  it  took 
place  on  Tuesday  next  after  Easter  Term ;  the  latter  day 
having,  been  before  action  brought,  the  variance  was  holden 
to  be  immaterial,  on  the  ground  that  the  day  mentioned  in 
the  declaration  was  not  alleged  as  part  of  the  description  of 
the  record  of  acquittal  (9). 

In  an  action  on  the  case  for  a  malicious  prosecution',  where 
there  was  not  any  person  present  at  the  time  when  the  sup- 
posed felony  was  committed,  except  defendant's  wife;  Holt, 
C.  J.  allowed  the  evidence  of  the  wife,  given  at  the  trial  of 
the  indictment,  as  good  evidence  to  prove  a  felony  having 
been  committed. 

In  an  action  on  the  case  for  maliciously  indicting  plaintiff 
and  others  for  a  conspiracy  %  the  counsel  for  the  plaintiff 
called  one  of  the  grand  jury,  before  whom  the  bill  of  indict- 
ment had  been  preferred,  and  found  a  true  bill,  to  prove  that 
the  defendant  was  the  prosecutor  of  the  indictment.  Garrow, 
for  the  defendant,  objected  to  his  being  examined,  observing, 
that  the  grand  juryman  could  collect  this  circumstance  of 
defendant's  having  beep  the  prosecutor,  from  the  testimony 

c  Ptucell  T.  Macnamara,  9  East,  157.  d  Johnson  v.  Brownings,  6  Mod^216. 

in  which  Pope  v.  Foster,  4  T.  R.  590.  e  Sykes,   gent,  one,  &c.   y.  Dunbar, 

was  oyerruled.    See  also  Woodford  ▼.  Middlesex  sittings  aAer  M.  T.  40  G.  3. 

Ashley,  2  Camp.  N.  P.  C.  194.  and  Kenyon,  C.  J.  MSS. 
FhUlipe  Y.  Shaw,  4  B.  &  A.  435. 


(9)  **  There  are  two  sorts  of  allegations ;  the  one  of  matter  of 
substance,  which  must  be  substantially  proved ;  the  other  of  de- 
scription, which  must  be  literally  proved."  Per  Ld.  Ellenborough, 
C.  J*  S.  C.  **  Where  the  day  laid  is  made  part  of  the  description  of 
the  instrument  referred  to,  which  instrument  is  necessary  to  be 
proved,  *the  day  laid  must  be  proved  as  part  of  that  instrument.  But 
where  the  day  laid  is  not  material  in  itself,  and  need  not  have  been 
proved  as  laid,  supposing  the  proof  to  have  been  by  parol,  if  the  fact 
proved  will  support  the  declaration,  I  see  no  ground  for  any  distinc- 
tion between  making  such  proof  by  matter  of  record  or  by  parol." 
Per  Lawrence,  J.,  S.  C.  9  East,  162, 

Vol.  II.  '      Bb 
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ooly  which  had  been  produced  before  htm  in  his  chsnicter  of 

Jrand  juiyman,  and  wbfch  by  his  oath  he  was  bound  not  toi 
isclose;  but  Kenyon,  C  J.  thought  that  the  question  of 
**  who  was  the  prosecutor  of  the  indictment  ?**  was  a  ques- 
tion of  fact,  the  disclosure  of  which  did  not  infringe  upeo  the 
grand  juryman's  oath,  and  therefore  permitted  bim  to  be  ex^ 
amined  as  to  that  point 

Case  for  malicious  prosecution  of  an  indictment^,  whereof 
(as  was  alleged)  plaintiif  was  UgUimo  modo  aeqyiekaui ;  opon 
the  trial  it  appeared,  that  he  was  acquitted  oo  otherwise  tnan 
by  an  entry  of  a  nolle  prottquu  Per  cur.  **  This  evidence 
does  not  support  the  declaration ;  for  the  nolle  proeeom  is  a 
dischaige  as  to  the  indictment  but  it  is  not  an  aoquittal  of 
the  crime* 


f  Goddaid  v.  Smith,  Solk.  11. 6  Hod.  261. 8.  C. 
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CHAP.  XXVIII. 


MANDAMUS. 

I*  Nature  of  the  Writ  of  Mandamut.'^Mandamut  to  re> 
store  or  admit  Persons  to  corporate  Offices-^StaU 
11  G.  I.e.  A,  for  preventing  Inconveniences  arising  for 
Want  of  electing  Mayors,  Sfc.  on  the  Chartet'^ay. 
IL  In  what  otker  Cases  the  Court  will  grant  a  Mandamus* 
XIL  JVherenot. 
TV.  Form  <if  the  Writ. 
V.  Of  the  Return^ 

VL  Of  ihe  Remedy,  where  the  Party  la  whom  the  Writ  of 
Mandamus  is  directed,  does  not  make  any  Return^  or 
where  he  makes  an  insufficient,  or  false  Return. 


L  Nature  of  the  Writ  of  Mandamus. — Mandamus  to  re-' 
store  or  admit  Persons  to  corporate  Offices^^taL 
11  OA.c.  4.  for  preventing  Inconveniences  arising  for 
Want  of  electing  Mayors^  S^c.  on  the  Charter^^y. 

I 

7hE  writ  of  mandamus  is  a  prerogative  writ,  cootaining  a 
command,  in  the  king's  name,  and  issuing  from  the  court  of 
King*8  Bench,  directed  to  persons,  corporations,  or  inferior 
courts  of  judicature  within  the  king's  dominions,  requiring 
them  to  do  a  certain  specific  act,  as  being  the  duty  of  their 
office,  character^  or  situation,  agreeably  to  right  and  justice. 
This  writ  affords  a  proper  remedy»  in  cases  where  the  party 
lias  not  any  other  means  of  compelling  a  specific  perrom- 
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ance.  The  object  of  the  writ  is  not  to  supersede  legal  re^ 
medieSy  but  only  to  supply  the  defect  of  them.  The  only 
proper  ground  of  the  writ  is  a  defect  of  justice.  It  is,  how- 
ever,  a  prerogative  writ,  and  not  a  writ  of  right*,  and  it  is  the 
absence  or  want  of  a  specjfic  legal  remedy,  whicl)  gives  the 
court  jurisdicti6n^  There  must  be  a  specific  legal  right*, 
as  well  as  the  want  of  a  specific  legal  remedy,  in  order  to 
found  an  application  for  a  mandamus.  It  is  no  objection, 
however,  to  the  granting  a  mandamus  to  do  a  particular  act 
that  an  indictment  will  also.lie*^  for  the  omission  to  do  that 
act  The  power  to  issue  this  writ  belongs  exclusively  to  the 
court  of  King's  Bench,  and  is  considered  as  one  of  the 
flowers*  of  that  court ;  but  this  power  ought  to  be  exer- 
cised with  great  caution,  as  a  writ,  of  error  does  not  lie  on 
this  proceeding.  A  mandamus  lies  either  to  restore  a  per- 
son wrongfully  ousted^  or  to  admit  a  person  wrongfuly 
refused. 

A.  mandamus  lies  to  restore  a  person  who  has  been  re- 
moved from  his  ofBce  without  cause ;  as  a  mayor,  bailiff', 
alderman^  burgess\  jurat',  common  council-man^,  recorder \ 
town-clerk",  or  Serjeant".  Anciently,  in  these  cases,  the 
writ  was  termed  **  a  writ  of  restitution,'*  and  appears  to 
have  been  confined  exclusively  to  offices  of  a  public  nature. 
The  title  *'  mandamus,"  is  not  found  in  the  old  abridgments. 
By  an  extension  of  the  ancient  writ  of  restitution,  a  remedy 
has  been  provided  for  persons  who  have  been  duly  elected  to 
offices,  although  they  never  had  possession.  Hence  ^  mandv 
mus  lies  to  admit,  as  well  as  to  restore,  a  person  to  his  office, 
as  a  mayor,  alderman  %  town-clerk  i*,  &c.  (1). 

a  Per  Aibhunt,  J.  in  R.  ▼.  Commis-  g  Shuttleworth  ▼.  Corporation  of  Lin- 

sioners  of  Excise,  ST.  R.  385.  <ioln,  2  Bulstr.  122.    Taylor'K  case, 

b  Per  Lord  EUenborougrb,  C.  J.  Bristol  Popb.  133.  S.  P. 

Dock  Company,  M. 52  G.  3.  MS.  See  h  Clerk's  caae,  Cro.  Jac.  506.     See  ako 

also  tbe  opinion  of  BuUer,  J.  in  R.  y.  5  Btod.  257. 

M.  of  Stafford,  3  T.  R.  652.                .  i  Anon.  1  Lev.  148. 

c  Per  Lord  Elleaborough,  C*J.  R.  ▼.'  k  2  Rol.  Abr.  tit.  Restitution,  pi.  8. 

ArcJbbisbop  of  Canterbury,  8  East,  1  lb.  pi.  6. 

219.  mPascb.  2  Car.  said  to  baye  been  ad- 

d  R.  T.  tbe  Seyem  and  Wye  Railway  judged.    See  Sty.  457. 

Company,  2  B.  &  A.  646..  See  also  n  2  Rol.  Abr.  tit.  Restitution,  pK7. 

R.  ▼.  Commissioners  of  Dean  Indo-  o  Com.  Dig.  Mandamus  (A  ) 

sure,  2  Maule  ft  Selwyn,  80.  p  Awdley  v.  Joye,  Poph.  176. 
e  Popb.  176. 
f  2  Rol.  Abr.  tit.  Restitution,  pi.  4. 


(I)  The  admission  under  the  mandamus  gives  no  right,  but  only 
a  legal  Dossessiou,  to  enable  the  party  to  assert  his  right,  if  he  has 
any.     Hence,  non  fait  electus  has  been  holden  not  to  be  a  good 
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By  the  commoD  law,  upon  the  death  of  a  mayor,  or  other 
chief  magistrate  of  boroughs  or  corporationd  within  the 
year,  the  court  of  King's  Bench  was  authorized  to  grant  a 
mandamus  immediately  \o  fill  up  the  vacancy,  thus  occa- 
sioned by  the  act  of  God  and  an^ordinary  contingency'*;  but, 
upon  an  omission  to  elect  at  the  charter-d^y,  or  to  do  such 
acts  as  were  by  the  charter  required  to  be  done  at  certain 
times,  in  order  to  complete  the  election,  or  upon  the  removal 
of  an  o^cer  unduly  chosen,  the  court  had  not  any  ptower  to 
compel  an  election,  or  the  performance  of  such  acts  as  were 
necessarv  to  complete  an  election,  before  the  day  came  round 
again ;  &r,  to  compel  the  corporation  to  proceed  to  an  elec«> 
tion  at  another  day,  would  not  be  enforcing  obedience  to  the 
king's  charter,  but  to  authorize  them  to  act  in  opposition 
to  it  The  omission  to  elect  might  be  owing  to  tne  con- 
trivance of  the  person  who  ought  to  hold  the  court,  or  to 
preside  in  the  assembly  wher^  the  election  w^s  to  be  made ; 
or  it  might  be  the  effect  of  pure  accident:  in  either  case, 
the  inconvenience  was  the  same;  a  forfeiture  of- the  charter 
might  be  incurred,  and  the  corporation  dissolved,  in  conse- 
quence of  such  omission'.  To  remedy  the  mischiefs  whicb' 
might  thus  arise,  it  was  enacted,  by  stat.  11  Geo.  I.  c.  4. 
that  if  no  election  should  be  made  of  the  mayor,  bailiif,  or 
other  chief  officer  of  any  city,  borough,  or  town-corporate 
in  England,  Wales,  and  Berwick-upon-Tweed,  upon  the 
day,  or  within  the  time  appointed  by  the  charter  or  usage, 
or  if  suc\k  election  having  been  made,  should  afterwards  be- 


q  See  8  Mod.  129. 

r  See  the  case  of  Uie  corporation  of 

Baobnry,   10  Mod.  346.  cited  from 

a  MS.  note  by  Lord  Hardwicke,  C.  J. 

in  R.  V.  Pasmore,  3  T.  R.  221.  R.  ▼. 

Tregony,  8  Mod.  127.    See  also  the 


report  of  the  Attorney  and  SoUcitoi 
General  in  1724,  in  the  Tiverton  case, 
2  Doug.  Controverted  Elections,  p.  63. 
Edn.  1 775 .  N.  The  cases  of  Banbuiy 
&  Tiyerton  gave  rise  to  the  stat.  1 1 
Geo.  1.  c.  4. 


return  to  a  mandamus,  to  swear  in  a  church-warden  :.  (-H>  v.  White, 
M.  11  Geo.  1.  cited  by  Strange,  Arg.  Str.  894,  5.)  because  it  is 
directed  only  to  a  ministerial  officer,  who  is  to  do  his  duty,  and  no 
inconvenience  can  follow  ;  &>r  if  the  party  has  a  right,  he  ought  to 
be  admitted ;  if  he  has  not,  the  admission  will  do  him  no  good. 
Wherever  the  officer  is  but  ministerial,  he  is  to  execute  his  part,  let 
the  consequence  be  what  it  will.  R.  v.  Simpson,  ItL  11  Geo.  ib. 
That  was  a  mandamus  to  the  Archdeacon  of  Colchester,  to  swear 
Rodney  Fane  into  the  office  of  chuTchwarden.  The  archdeacon  re- 
turned, that  before  the  coming  of  the  writ,  be  received  an  inhibition 
from  the  bishop ;  but  the  court  held  that  was  no  excuM^  and  that  a 
ministerial  officer  is  to  do  his  duty»  whether  the  act  would  be  of  uy 
validity  or  not. 


% 
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come  void,  whether  such  omisnoiiy  or  avoidance  abonU 
happen  through  the  default  of  the  officer^'  &c.,  or  by  ai^ 
aecidenty  or  other  means,  the  corporation  should '  not  be 
tbeieby  dissolved^  but  might  meet  al  the  town-ball,  of 
other  usual  place  of  meeting,  on  the  da^  after,  between  the 
hours  of  ten  in  the  morning  and  two  in  the  afternoon  (9), 
and  proceed  to  an  election ;  and  in  case  the  mayor,  or 
other  person  who  ought  to  hold  the  court,  or  preside  at 
the  assembly,  shsdl  be  absent,  the  nearest  in  place  or  office, 
having  a  right  to  vote,  shall  hold  the  court  and  preside^ 
And  m  case'  no  election  shall  be  made  upon  the  day,  or 
within  the  time  appointed  by  the  charter  or  usage,  or  in 

Eursuance  of  the  foregoing  directions,  the  court  of  King*» 
lench  may  award  a  mandamus,  requiring  the  members  or 
persons  having  a  right  to  vote,  or  to  do  acts  necessaiy  to  be 
done,  in  order  to  an  election,  to  assemble  themselves  at  a 
time  prefixed  in  the  writ,  and  to  proceed  to  election,  and  to 
do  the  requisite  acts,  or  to  signify  to  the  court  good  cause  to 
t^e  contrary.  In  cases'  where  the  mayor,  tic  is  to  be  nomi* 
nated,  elected,  or  sworn,  at  a  court-leet,  or  othe^  court,  and 
by  contrivance  of  the  lord,  steward^  or  other  officer,  or  by 
accident,  in  not  holdii^  such  court,  no  due  nomination;  &e» 
is  made,  the  court  of  King's  Bench  may  award  a  maadamus^ 
requiring  the  lord,  tccm  to  bold  such  court,  and  to  do  such 
acts  as  aie  necessary  for  such  nomination,  &c. 

Mayors",  &a  elected  in  pursuance  of  this  act,  are  to  take 
the  oaths  required  upon  admission,  before  the  officer  presid- 
ing at  such  election,  who  is  authorized  to  administer  them. 
But  the  election  will  not  be  valid*,  unless  as  great  a  number 
of  persons  are  present  at,  and  concur  in,  the  election,  as  would 
have  been  necessary  in  case  the  same  had  been  made  upon 
the  charter-day,  tec 

Mayors^,  &c.  voluntarily  absenting  themselves  from,  or 
knowingly  and  designedly  preventing  the  election  of  any 
other  mayor,  &C.  upon  the  cnarter-day,  &c.,  shalL  upon  con- 
viction, suffbr  six  months*  imprisonment,  and  be  for  ever  di»* 


•  s.s. 
t  a.a. 

ttS.4. 

1 


S8.6. 

j0.a. 


(2)  »I  tUnk  the  time  is  not  easentisl;  but  only  dindoiy.  It 
was  amointed  to  prevent  surprise;  and  if  the-  election  be  /mt^ 
carriea  on,  though  at  a  different  hour,  yet'sudi  election  is  good^'* 
Per  Lofd^ Haidwicke,  Ch.  Ju.  in  R.  v. Pole,  B.  R.  Tiia*  7aad  B 
a  2.  MS. 
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vibled  ftom  taking  any  office.  Lastly,  the  penonB*  to  whom 
the  tnaodamus  is  directed,  arc  to  make  their  return  to  the 
first  writ 

Such  are  the  enactments  and  provisions  of  the  stat.  1 1  Geo.  1  • 
€.  4.,  which,  as  it  is  a  remedial  law,  is  to  be  expounded  in  the 
most  liberal  sense  that  the  words  are  capable  of  (3).  Hence 
the  court  will  grant  a  mandamus  under  this  statute,  to  com- 
pel the  members  of  a  corporation  to  proceed  to  the  election 
of  a  mayor,  although  more  than  one  year,  e.  g.  three  or  four 
years,  have  elapsed,  since  a  regular  election*. 

The  statute  is  not  confined  to  annual  officers.  Hence, 
where  by  the  chiirter  it  was  directed,  that  upon  the  death, 
rempval,  or  amotion  of  a  burgess,  it  should  be  lawful  for  the 
ipikyor  ^od  burgesses,  within  eight  days  next  following  the 
deaths  Ice,  to  meet  and  nominate  aq  iohabitaQt  of  the  borough 
to  be  a  burgess  during  life— ^he  eight  dyys  irfier  a  vacancy 
having  ^lapsed,  without  fillipg  up  Uie  same,  it  was  holden% 
that  aithoiigh  the  buiigesses  were  appointed  for  life,  yet  the 
statute  wtborized  the  court  to  grant  a  mandamus. 

Im  like  manner  it  has  been  holden,  that  the  words  in  the 
fimt  aedioa  of  the  statute,  ^  no  dectiotf '  are  to  be  construed 
^  no  itgBl  election ;"  and  consequently  although  there  has 
baen  an  eleotion,  de  faeto,  the  cdUrt  has  a  discretionary  pow- 
er, upon  considering  all  the  circumstances  of  the  election, 
to  award  or  not  to  award  a  mandamus,  as  the  justice  of  the 
case  may  require^  If  the  legality  of  the  election  de  facto, 
he  dQubtfiil,  and  ik  to  be  tried  by  information  in  nature  of 
quo  wt^rranto,  the  court  will  not  award  a  mandamus' ;  but  if 
it  appear  clearly  that  the  dection  was  illegal,  or  a  merely 
coloufable  and  void  election,  the  court  will  grant  a  manda- 

sS.  0.  b  R.v.Hiijoruid  BuigttMt  oTTlMl- 

m  ».v.ByifOiiMolt|wgowus»<rfOr>  Ibid,  8  East,  S^O. 

fovi,  M.  0  Q.  2.  MS.  Bul^  N.  P.  301.  c  R.  t.  Neiribsov Ssgr.  a.21}.  Boroiuh 

34.  US.  SMjeaut  Hill,  p.  263.  8.  C  of  Cannarthen. 

Uiero  taM  by  the  eouTt,  *attbeCor-  S  R.  t.  Bankes,  H.  4  O.  S.  8  Ban. 

foralioa  of  Matcleiatld,  Tr.  II Q.  I.  14^.  tooagb  •£  Godb  CmUs.    R. 

waawii^alftflfitjiBpoifit.  w.  Major  of  Golcbaatcr,  28  ••  d« 

2T.R.^0. 

(3)  This  being  a  remedial  law  to  prevent  the  inconveniences 
that  nay  arise^  by  any  aoddent,  from  nonrelections,  if  Hbe  Jftrlia^ 
msQt  uses  raoh  woids  in  an  act  that  will  take  is  other  cases  within 
the  same  misohief,  the  court  on^t  to  construe  such  kind  of  acts  as 
Ubetally  as  possible.''  Per  Loid  Haidwicke,  C.  J.,  in  R.  v.  Pole, 
^•a»  'ap* 
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mus^  for  in  such  case  it  would  be  nugatory  to  try  the  legal- 
ity of  the  election  in  an  information  in  the  nature  of  quo  war' 
ranto.  And  the  court  will  grant  a  mandamus,  not  only  for 
the  head  officer,  but  also  for  otliers  who  are  necessary  coi>- 
stituent  parts  of  the  corporation  ^ 

In  the  following  case*  the  construction  of  the  foregoing 
statute  underwent  considerable  discussion.  Quo  warranto  to 
try  defendant's  right  to  be  mayor  of  Grampouhd  in  Corn- 
wall. Grampound  is  a  borough  by  prescription ;  and  accord- 
'  ing  to  the  custom  of  the  place,  the  mayor  is  to  be  elected  on 
a  particular  day,  and  to  be  sworn  into  his  office  by  the  stew- 
ard, at  the  next  court  leet.  The  mayor  neglecting  to  hold 
an  assembly  for  the  choice  of  a  new  mayor,  one  Pierce, 'a  ca» 
pital  burgess,  and  the  next  presiding  officer,  together  with 
the  defendant  Nance,  held  an  assembly  on  theday  following,  for 
that  purpose.  And  two  capital  burgesses  being,  ac(x>rding 
to  the  custom  of  the  place,  to  be  named  by  the  capital  bur- 
gesses, out  of  which  the  commonalty  are  to  choose  one  to  be 
mayor  for  the  year  ensuing,  Nance  and  Pierce  put  each  other 
in  nomination  ;  and  Nance  being  elected  by  the  commonalty^ 
Pierce  in  a  few  days  afterwards  swore  him  in«  Upon  this 
record  there  were  several  issues  in  fact  joined,  which  were 
tried  at  the  assizes  in  Cornwall,  and  found  for  the  defendant. 
And  to  the  point  of  swearing  before  Pierce,  there  was  «  de* 
murrer ;  and  on  the  demurrer  the  single  question  was,  whether 
upon  the  stat.  11  G.  1.  c.  4.  the  right  of  swearing  the  new 
mayor  devolved  upon  the  presiding  officer,  as  well  as  hold- 
ing the  assembly  for  his  election ;  because,  though  the  old 
mayor  had  been  guilty  of  a  default  at  the  customary  da^, 

ii^et  the  lord  of  the  leet  had  not,  and  might,  for  aught  appears, 
lave  sworn  in  the  new  mayor  at  the  proper  time.  After  the 
case  had  been  argued  several  times,  Lee,  C.  J.  delivered  the 
resolution  of  the  court  thus;  *'  W'e  are  all  of  opinion  that 
the  defendant  was  well  sworn.  In  this  statute  are  several 
clauses  making  provision  for  particular  cases.  The  first 
gives  a  remedy  wnere  a  mayor  or  other  obief  officer  shall  not 
be  chosen  on  the  charter,  or  customary  day,  and  there  the 
next  presiding  officer  is  enabled  to  hold  a  court  the  day  fol- 
lowing, and  to  do  all  such  acts  for  completing  the  election 
as  the  mayor  or  Qther  chief  officer  ought  to  have  done  onthe 

e  R  y.  Major  of  Boissiney,  alias  Tinta-        ham.  Borough  of  CarmarUien,  £.  28. 
gel,  H.  8G  2.  MS.  S.  C.  shortly  re-        G.2.  Sa7211.  R.v.  Mayorof  Cam- 
^rted,  Str.  1003.    Ball.  N.  P.  201.        bridge,  H.  7  G.  3.  4  Burr.  2008.     • 

cited  in  R.  v.  Bankes,  3  Bur.  1454.  f  Corporation  of  Scarborough,  8tr.  1180. 

Case  of  AberyMwiUi,  Trin.  14  G.  2.  g  R.  ▼.  Kauce,  B.  R.  Tiin.  14  and  16 
Str.  1 157.  Corporation  ofScarborougb,  G.  2.  MS.  cited  by  Aston,  J.  in  R.  v. 
Hil.  16 a.  2.  Str.  1180  .   R.  v.  News-        C.  Maiden,  4  Biur.  2132. 
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proper  day.    The  next  empowers  this  court  to  grant  a  man- 
damus where  no  election  is  had  on  the  second  day.     The 
third  provides  for  nominations,  elections,  and  swearing,  to 
be  had   in  courts  leet.    This  comprehends  two  cases;  one, 
where  the  nomination,  or  election,  is  to  be  out  of  the  leet, 
and  is  properly  done  on  the  charter  or  customary  day,  but  the 
swearing  is  to  be  at  the  leet;  the  other,  where  the  nomination 
is  to  be  in  the  leet,"  and  then  the  whole  is  to  be  perfected  in 
the  same  manner  as  if  done  the  day  next  following  the  charter 
or  customary  day.     Here  is  no  provision  about  swearing  in 
the  leet,  where  the  nomination  and  election  are  to  be  out  of 
it,  and  are  made  by  a  devolution  to  the  next  officer,  after  the 
regular  day.    The  fourth  is  a  general  clause  relating  to  the 
awearing,  and  gives  the  person  entitled  to  hold  the  assembly 
under  the  act,  the  power  to  swear  in  the  party  elected.    And 
by  this  clause  we  think  Pierce  was  well  authorized  to  swear 
the  defendant,  there  being  nothing  in  the  statute  to  preserve 
the  right  of  the  leet,  where  the  mayor  is  to  be. elected  out  of 
it,  and  is  elected  after  the  charter  or  customary  time.    It  has 
been  objected*  that  the  mayor,  on  the  proper  day,  could  not 
have  sworn  in  his  successor,  and  that  the  presiding  officer  is' 
only  entrusted  with  the  power  of  the  mayor.    But  we  think 
more  is  delegated  to  him,  and  that  he  has  an  absolute  authority 
to  complete  the  election.    It  was  likewise  objected ,  that  the 
lord  of  the  leet  ought  not  to  be  deprived  of  this  ifranchise 
without  some  fault  in  him.    To  which  it  may  be  answered, 
that  if  an  election  was  not  made  on  the  regular  day,  it  was 
doubtful  before  the  statute,  whether  it  could  be  made  after- 
wards ;  and  as  this  arose  often  from  the  neglect  of  lords,  the 
parliament  had  little  regard  to  this  franchise,  and  therefore 
gave  a  new  method  of  electing  and  swearing  officers,  by  which 
corporations  might  speedily  be  furnished  with  regular  magis* 
trates.    Lastly,  it  was  objected,  that  the  swearing  was  some 
days  after  the  election.    But  this  is  not  material,  as  he  was 
sworn  before  he  entered  on  the  execution  of  his  office ;  and 
therefore,  on  this  point,  judgment  was  given  for  the  defen- 
dant." 

The  last,  objection  was  again  agitated  in  a  late  case  of  the 
King  V.  Gourtenay  *,  where  the  swearing  in  of  a  burgess  was 
more  than  two  years  after  his  election ;  *but  the  court  held, 
that  where  the  person  elected  has  a  present  capacity  of  being 
sworn  in  at  the  time  of  his  election,  his  title  cannot  be  im- 
peached on  the  ground  of  a  mere  omission  to  complete  tb^ 
election  by  an  immediate  swearing  in;  thereby  distinguishing 


h  9  East^  t46. 
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this  case  from  the  case  of  R.  v.  Carter  V  (which  had  been  re« 
lied  on  in  the  argument)  where  the  court  held»  upon  the  worda 
of  the  charter  incorporating  the  borough  of  Portsmouth^  that 
the  defendant,  who  had  been  elected  a  tHirgess,  when  an  in- 
fant under  six  years  of  age,  and  sworn  in  after  he  had  attained 
his  age  of  21,  was  not  duly  elected  (4).  It  was  observed. 
-  however,  by  Lord  Eilenborough  in  R.  v.  Courtenay,  that  the 
neglect  to  be  sworn  in  for  a  great  length  of  time,  as  above 
90  years  after  election,  might  (as  in  the  case  of  the  King  v. 
Joixlon  \)  be  deemed  a  waver  or  refusal  to  accept  the  election 
by  the  party  elected,  but  did  not  vitiate  the  election  itself; 
for  otherwise  the  question  of  waver  could  not  have  arisen  in 
that  case. 

Where  a  person  has  been  elected  mayor  of  a  oorporatiaii^ 
who  is  disqualified  on  account  of  not  having  taken  the  aa* 
cnunent  within  one  year  next  before  the  election,  the  oouit, 
upon  receiving  competent  information  of  this  fact*  will  grant 
a  mandamus  to  the  electors  to  proceed  to  a  new  election, 
under  the  preceding  statute,  as  if  no  election  had  been 
made^ 

An  election  completed  after  the  departure  of  the  presiding 
officer,  who  forms  an  intregal  part  in  the  electiveassembly,  is 
void*. 

An  assembly  was  regularfy  convened  for  the  purpose  of 
nominating  and  electing  a  new  mayor,  over  which  the  then 
mayor  presided.  He  declared  that  the  persons,  with  whom 
the  nomination  rested,  were  equally  divided,  and  consequently 
that  no  election  could  be  made ;  and  thereupon  he  directed 
proclamation  to  be  made  for  dissolving  tbe  assembly.  No 
objection  was  made  to  this,  nor  did  any  persons  givfe  notice, 
that  they  meant  to  proceed  to  nmke  an  election.  But  when 
tbe  mayor  was  gone  away,  and  a  number  of  tbe  burgesses  also 
departed,  considering  the  assembly  as  dissolved,  the  rest  pro- 

i  Cowp.aao.  1  R.T.Coip.ofBedl9i^  lSait,Ta. 

kC.T.H.a65.  n  R  V.  BaUer,  S  Sttt,  3S9. 


(4)  Tbe  question  whedier  an  voAsat  was  capaUe  of  esercisii^  the 
ofiice  of  bursess,  was  discnssed  in  R.  v.  White,  B.  R.  M.  7  G.  2. 
MS.  where  tne  court  granted  an  information  on  this  ground  only; 
observins;*  that  as  an  tuant  could  only  bind  himself  for  necessaries, 
it  would  be  very  strange  if  he  could  be  entrusted  with  aoypublic 
office.  S.  C.  reported  in  C.  T.  H.  8.  In  Claridge  v.  Evelyn, 
5  B.  &  A.  Bl.  it  was  holden  that  an  infant  could  not  bs  appointed 
to  the  office  of  clerk  of  a  court  of  requests,  where  it  is  part  of  the 
duty  of  that  office  to  receive  the  money  of  the  suitors. 


%\ 
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oeeded  to  make  aa  electtdii»  It  was  hdden*,  that 
election  could  not  be  supported ;  for  assuming  it  to  be  clear 
(though  the  point  had  n^rer  been  judiciaH7  decided)  that  an 
election  begun  hy  one  presiding  officer,  could  be  completed 
under  another,  yet  this  was  not  a  continuation  of  the  business 
begun  before  the  mayor,  but  an  attempt  to  continue  that 
^  which  had  been  concluded.  Considering,  also,  the  case  upon 
the  statute,  and  that  if  the  mayor  absent  himself,  the  next  in 
place  and  order  present  may  preside ;  yet  here  the  mayor  did 
not  absent  himself,  but  did  preside,  and  as  presiding  officer 
determined  upon  the  validity  of  the  votes,  that  they  were 
equal,  and  that  no  election  could  be  had,  and  then  dissolved 
the  assembly ;  and  all  this  without  any  objection  made  at  the 
time ;  and  m  consequence  of  such  dissolution  of  the  assembly, 
un^jected  to  as  it  appeared,  many  of  the  freemen  went  awa^f , 
and  then  the  rest  of  them  made  the  election  in  question ;  this 
was  not  an  election  within  the  aid  of  the  statute,  which  never 
meant  to  protect  elections  made  by  surprise  and  fraud. 

Words  of  permission,  when  tending  to  promote  the  public 
benefit,  are  always  held  to  be  compulsory ;  henoe  where  the 
words  of  the  charter  were  that  the  mayor  and  jurats  **  mighi 
have  ptnoer  "  to  hold  a  court  of  record  for  the  recovery  of 
debts,  a  mandamus  was  granted*  to  compel  them  to  hold  it; 
although  it  appeared  that  no  auch  court  had  been  boideo  for 
above  SO  years. 


II.  In  what  oiher  Cases  the  Court  will  grant  a  Mandamus. 

Having  enumerated  the  most  important  cases  relating  to 
corporations  in  which  the  court  will  interpose  by  granting  a 
mandamus,  I  shall  proceed  briefly  to  state  some  other  cases 
in  which  this  remedy  may  be  obtamed. 

The*€ircumstance  of  the  office  being  subject  to  the  Eccle* 
siastical  Court,  affords  no  objection.  Henpe,  writs  of  man* 
damus  have  been  grented  to  admit  prebendaries  ^  an  appari- 
tor general^,  parish  clerks  %  and  sextons*.    So  to  admit  sea- 

a  R.  ▼.  GaboriaD,  ll  Eatt,77.  •  R.   t.    Cburchwaideiu   of  Kiog't 

o .  R.  ▼.  Uie  Mayor  &  Jurats  of  Haitii^SB,  Clere,  2  Lev.  IS.  1  Ventr.  143.  S.  C. M. 

B.  R.  HU.  8  &  3  Geo.  4.  6  B.  &  A.  It  aH>eared  by  the  certificate  of  the 

6M.  n.    See'alioR.T.  Steward,  ftc.  minister  and  sereralpariahioDerB,  that 

ail  HaveiiDS  Atte^  Bower,  5  B.  ft  A.  the  sexton  was  an  officer  for  life, 

691.  and  reoeiTed  two-pence  from  every 

p  R.  ▼.  Dean  of  Norwich,  Str.  169.  bouse,  yearly,  as  wages.    But  in  the 

q  Folkes*s  case,  dted  per  Cur.  in  R.  same  term  it  was  granted  for  anettiei 

v.  Ward,  Str.  897.  sexton  without  such  ^eitificate. 
r  R.  ▼.  itfhton.  Say.  R.  159.    R.  v. 
Wamn,  Gowp*  371. 
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▼engereS  ftc;  to  restore  ^  gcboolmaster  of  a  gramoiar* 
school  founded  by  the  crown* ;  so  to  restore  a  member  of  an 
university,  who  had  been .  improperly  suspended  from  bis 
degrees'.  In  like  manner  a  mandamus  will  lie  to  compel  a 
dean  and  chapter  to  fill  up  a  vacancy  among  canons  resi- 
dentiary J^;  so  to  the  Ecclesiastical  Court*,  to  swear  church- 
wardens elected  by  the  parish ;  so  to  grant  the  probate  of  a 
will  to  an  executor  \  So  a  mandamus  Ijes  to  the  judge  of 
the  Prerogative  Court  of  Canterbury  to  grant  administration 
to  the  husband,  of  the  wife's  estate,  when  the  husband  has 
done  nothing  to  depart  from  his  rights  In  the  case  of  R.  v. 
Windham  %  the  court  granted  a  mandamus  to  compel  the 
warden  of  Wadham  College  to  affix  the  common  seal  of  the 
cqllege  to  an  answer  of  the  fellows,  &c.  in  Chancery,  although 
the  warden  disapproved  of  the  answer  of  the  fellows,  and 
had  put  in  a  separate  answer.  .     . 

A  mandamus  will  lie  to  J.  P.  to  nominate  overseers  of  tTie 
poor,  although  the  time  mentioned  in  the  stat  43  Eliz.  has 
expired:  because  the  statutes  for  the  relief  of  the  poor  are 
to  be  construed  liberally'*.  So  to  appoint  a  surveyor  of  the 
highways,  where  the  J.  P.  had  not  appointed  at  the  time 
mentioned  in  the  stat  13  Geo.  3.  c.  78.  s.  1*.  So  to  sign  and 
allow  a  poor's  rate;  and  in  this  case*  they  will  grant  the 
mandamus  in  the  first  instance*  and  not  a  rule  to  shew 
cause;  for  otherwise  the  poor  might  starved 

Although  it  was  formerly  doubted  whether  a  mandamus 
would  lie  to  a  lord  of  a  manor  to  admit  a  copyholder,  yet 
in  R.  V.  Rennet*,  where  application  was  made  for  a  manda- 
mus to  the  steward  of  a  manor,,  to  admit  a  person  who 
claimed  as  heir  at  law  to  a  customary  estate  within  the  ma- 
nor, the  court  said,  they  had  no  doubt  but  that  a  mandamus 
ought  ito  be  granted,  to  compel  a  lord  of  a  manor  to  admit  a 
copyholder,  if  a  proper  case  were  laid  before  them;  but  as 
the  party  making  this  application  claimed  by  descent,  it 
would  not  answer  any  pui^ose  to  grant  the  mandamus,  since 
he  had  as  complete  a  title  without  admittance  as  with  it, 
against  all  the  world  but  the  lord.    See  also  R.  v.  Lord  of 

t  Said  per  Cur.Mn  He's  case,  1  Ventr.  a  1  Ventr.  335. 

143.  to  have  been  granted.    See  also  b  R.  v.  Bctteswortfa,  Str.  891 .  1118. 

.     2  T.  R.  181 .  c  Cowp.  377. 

u  R.  y.  Bailifis  of  Morpeth,  Str.  58.  d  R.  v.  Sparrow,  Str.  1 123. 

X  R.  V.  U.  of  Cambridge,  T.  19  G.  3,  e  R.  ▼.  Justices  of  Denbighshire,  4  East, 

Dr.  £  win's  case.  132« 

y  Bishop  of  Chichester  ▼.    Harward,  f  R.  v.  Fisher,  Say .  R.  160. 

1  T.  R.  662.  g  2  T.  R.  197. 
z  Anon.  1  Ventr.  116. 
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the  Manor  of  Hendon^  where  a  mandamus  was  mnted  to 
the  lord,  who  had  refused  to  admit  the  surrenderee  of  a 
copyhold  estate,  on  account  of  a  disagreement  respecting  the 
fine  to  be  paid;  thecpurt  observing  that  they  would  not  give 
an  opinion  respecting  the  lord's  fine  on  an  application  by  a 
tenant  for  a  mandamus  to  be  admitted,  because  the  lord  had 
not  any  right  to  the  fine  until  admittance.  See  also  R.  v. 
Coggan^  where  a  mandamus  was  granted  to  the  lord  and 
steward  of  a  manor  to  admit  a  person  to  a  copyhold  tene- 
ment, who  had  a  primd  facie  legal  title,  in  order  to  enable 
him  to  try  his  right,  though  a  court  of  equity  had  before  re- 
fused to  compel  the  lord  to  admit  him  for  want  of  his  shew- 
ing an  equitable  right  to  the  property;  Lord  Ellenborough, 
C.  J.  observing,  that  he  was  aware  that  the  power  of  the  Court 
of  King's  Bench  to  grant  a  mandamus  to  admit  to  a  copyhold, 
had  been  questioned  on  the  other  side  of  the  hall,  yet  the 
court  having,  for  many  years  past,  been  in  the  constant  habit 
of  granting  such  writs,  upon  a  sufficient  primd  facie  title 
made  out  on  the  part  of  the  person  applying,  he  could  not 
doubt  their  power  in  this  respect.  N.  There  being  a  claim 
of  a  previous  fine  due  to  the  lord  in  respect  of  the  ancestor 
for  whom  the  party  claimed,  the  rule  for  a  mandamus  was 
granted,  upon  the  party'd  undertaking ,  to  pay  such  fine  or 
fines  as  should  be  due  to  the  lord.  The  court  will  not  grant 
a  mandamus  to  admit  cestui  que  trust,  although  he  has  a 
clear  equity,  the  legal  estate  appearing  'on  the  Court  Rolls 
to  be  in  the  trustees. 

It  makes  no  difference  by  what  mode  the  party  becomes 
entitled  to  the  franchise,  whether  by  charter,  prescription, 
or  tenure ;  therefore,  where  by  the  custom  of  the  borough 
of  Midhurst,  the  jury  at  a  court  baron  is  to  present  the 
alienation  of  > every  burgage  tenement,  and  upon  such  pre- 
sentment the  steward  is  to  admit  the  tenant,  who  then  be- 
comes entitled  to  the  franchises  of  the  borough,  the  jury,  at 
a  court  baron  in  1749,  having  refused  to  present'several  con- 
veyances of  burgage  tenements,  the  court  granted  ^  a  manda- 
mus to  the  lord  to  hold  a  court,  and  to  the  burgesses  to 
attend  at  such  court,  and  to  present  the  conveyances.  And 
though  one  mandamus  will  not  lie  to  restore  several  per- 
sons, yet  the  court  held  it  would  lie  in  this  case  to  the  jury 
to  do  an  act  to  perfect  the  rights  of  several.  So  where,  by 
the  custom,  the  court  leet  was  to  present  to  the  steward  the 

h  2  T.  R.  4S4.  k  R.  T.  Midhnnt,  1  Wils.  2S3.  1  BL 

i  e  Eut,  431.    .  ,  R.  60.    Bui.  N.  P.  200.  S.  C  by  Uie 

name  of  R.  t.  Hd.  Mountague, 
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penM  whom  the  commoodUr  of  the  boKNigh  had  cboseii  to 
oe  mftvor,  the  court  gmnted' a  mandamus  to  the  steward 
to  hold  a  court  ket,  and  to  the  in-burgeflses  to  attend  at  such 
court,  and  to  present  J.  D.  who  had  been  choeen  fay  the  com* 
monalty.  And  it  is  the  same  where  no  particular  person  is 
interest^ ;  as  where  by  charter  or  prescription  the  corpo- 
rate body  ought  to  consist  of  a  definite  number"^  and  they 
neglect  to  fill  up  the  vacancies  as  they  happen,  the  court 
will  grant  a  manaamus. 


III.  Where  noL 

It  is  a  general  rule  that  a  mandamus  does  not  lie  unless  the 
party  making  the  application  has  not  a^y  other  specific  legah 
remedy  \  On  this  ground  the  court  refused  to  grant  a  man- 
damus to  a  bishop,  to  license  a  curate  of  a  curacy,  which 
had  been  twice  augmented  by  Queen  Anne's  bounty,  where 
tiie  right  of  appointing  was  claimed  by  two  several  partiea, 
and  there  had  been  cross  nominations ;  because  the  party  bad 
another  specific  remedy  by  ^uare  i$npedU\  So  a  mandamus 
does  not  be  to  the  governor  imd  company  of  the  Bank  of  Eng- 
land to  transS^r  stock,  because  the  party  has  bis  remedy  by  * 
assumpsit^ 

Although  the  court  will  grant  a  mandamus  in  order  to  en- 
force the  making  a  pooFs  rate,  they  will  not  grant  it  with  a 
direction,  that  certain  persons  shall  be  inserted  in  the  rate ; 
although  an  affidavit  be  made  of  the  sufficiency  of  such  per- 
sons, and  that  tbe  omission  had  for  its  object,  tfaie  preventing 
their  having  vptes  for  membei?  of  parliament^.  The  power 
of  licensing  public  houses  beii^  absolutely  i|i  tbe  discretion 
of  tiie  justices  of  the  peace,  the  court  will  not  award  a  man- 
daxuMS  lor  the  licepsing  ^  public  bouse*. 

A  mandamus  will  not  lie  to  compel  admission  to  the  de- 
gme  of  barrister'  (5).    Nor  for  a  fellow  of  a  coUefpe,  whai 


1  Doiough  of  Ghmtehivpeh,  IS  G.  S.  Company,  M.  52  0. 3.S<  P.  See  alio 

BaU.  N,  P.  200.  8.  S.  cited  in  1  Bl.  Doug.  52S. 

R.  S2.  o  R.  ▼.  Bp.  of  Cheiter,  1 T.  R.  390. 

m  Caie  of  the  town  of  Nottingfaam,  p  R.  ▼.  Bank  of  England,  Dong.  6SS. 


23  G.  ft,  Bui.  N.  P.  201 .  q  R.  t.  Weobly,  6tr.  12S9. 

n  Per  BuUer,  J.  in  R«  ▼.  Bp.  of  Clieiter,  r  Gilat*»  ca^  Str.  881 .  per  Rydei^  C.  J* 
1  T.  R.  404.  in  R.  t.  M.  of  Staflbrd,        R.  ▼.  Nottingham,  Say.  R.  217. 

3  T.  R.  662.    R.  ▼.  Uie  Bristol  Dbck  a  R.  t.  Gimy^i  Inn,  Doug.  353. 


(5)  The  only  mode  of  relief  is  by  appeal  to  the  twelve  judges. 
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there  is  a  Tisitor  (^).  Nor  to  the  judge  of  the  ecdesiasticd 
court  to  grant  a  probate  of  a  will,  lite  pendente^  Nor  to  the 
naaflter  aod  waraens  of  the  company  of  gun-makerBy  to  cause 
them  to  give  a  proo&mark  to  a  freeman  of  their  company. 
Because  they  are  no  legal  establishment*.  Nor  to  the  mayor 
and  aldermen  of  London  to  admit  a  person  to  the  office  of 
auditor  of  the  chamberlain's*  ^nd  bridge-mastei^s  account^, 
who  had  served  it  three  years  successively,  because  oontraiy 
to  the  custom  of  the  city*.  Nor  to  the  collegeof  phjrsicians* 
.commanding  them  to  examine  a  doctor  of  physic,  who  has 
been  licensed  in  order  to  his  being  admitted  a  fellow  of  the 
college  ^  Nor  to  a  visitor  where  he  is  clearly  acting  under  a 
visitorial  authority*.  Nor  to  a  steward  of  a  manor  court  to 
admit  a  person  who  claimed  as  heir  at  law  to  a  customaiy 
estate  within  the  matter*.  In  R.  v.  Jotham^,  the  court  re« 
fused  a  mandamus  to  restore  a  minister  of  an  endowed  dis- 
senting meeting-house;  because  it  did  not  appear,  that  he 
had  complied  with  the  reouisites  necessary  to  give  htm  a 
primdfaeie  title;  adding,  that  a  mandamus  to  admU  was 
granted  merely  to  enable  the  party  to  try  hisi  right ;  but  the 
court  bad  always  looked  mucli  more  atrictly  to  the  right  of 
the  parly  applying  for  a  mandamus  to  be  restored ;  for  if  be 
has  been  beiore  regnlwAy  admitted,  he  may  try  his  right  iiy 
action  for  mone^had  and  received.  AmsiHlamvs  will  not 
lie  to  the  archbishop  of  Canterbury  to  issue  bis  {fiat  to  the 
proper  officer  for  tae  admission  of  a  doctor  of  ^  civil  }Bm, 
a  graduate  of  Cambridge,  as  an  advocate  of  the  court  of 
jvrcaes  • 

A  mandamus  is  granted  only  for  public  persons,  and  to 

compel  the  performance  of  public  duties.    Hence,  "ttte  court 

will  not  grant  it  to  a  trading  corporation  at  the  instance  t)f 

one  of  Its  members,  to  compel  them  to  produce  their  ao- 

4 

t   1B1.R.66S.  1  Ailm.K.T.fip.«fB7,aT.Ii.9l6. 

«  £aj.  9SS.  a  R.  t.  RenntU*  2  T.  E.  lOS. 

Z1T.R.4S8.  b8T.B.576. 

7  R.T.C(flVq|«  of  n^d«Di,7T.R.  e  JLt.  Aioiib.  of  GaBUdmKrf  ajBsit; 
SSS.  ^13. 


(6)  Wherever  there  appears  to  be  a  ^eral  visitor,  the  ooBtmon 
law  oouftB  will  not  interpose ;  yet  as  this  is  in  the  nature  of  sl  plea 
to  the  jurisdiction,  it  must  appear  on  the  return.  The  court  viUnot 
sfipersede  the  writ  of  mandannis  on  an  affidavit  of  the£u:t:  it  must 
appear  by  matter  of  record,  which  the  partr  may  contest.  R.  v.  Dr. 
Wnsley,  master  6f  Peterfaonse  College^  Cambridge,  E.  13  Geo»  1L 
34  MS.  Ser).  Hill,  p.  325. 
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counts,  for  the  purpose'  of  declaring  a  dividend  of  the  pro>« 
fits.  The  mode  of  burying  the  dead  is  a  matter  of  ecclesi- 
aatical  cognizance ;  and  therefore,  where  the  question  was, 
whether  a  parishioner  had  a  right  to  be  buried  in  a  church- 
yard in  an  iron  coffin^  which  was  a  new  and  unusual  mode, 
the  court  refused"  a  mandamus.  ' 

The  court  have  no  power^  to  grant  a  mandamus  to  justices 
to  compel  them  to  come  to  a  particular  decision,  as,  to  make 
an  order  of  maintenance  on  a  particular  parish. 


IV.  Form  of  the  Writ. 

« 

Having  endeavoured  in  the  foregoing  sections  to  explain 
the  nature  of  a  mandamus,  and  having  briefly  stated  those 
cases  in  which  this  remedy  may  be  adopted,  I  shall  proceed 
to  consider  the  form  of  the  writ,  as  to  which  the  following 
rules  may  be  useful : 

\.  Care  mifst  be  taken  that  the  mandamus  is  properly  di- 
rected, that  is,  to  the  persons  who  are  to  obey  the  writ  f  (7). 
And  this  duty  is  cast  upon  the  person  who  applies  for  the 
writ;  for  the  court,  when  they  grant  the  Writ,  will  not  spe- 
cify the  person  to  whom  it  is  to  be  directed^  If  the  writ  be 
improperly  directed,  e.  g.  if  the  right  of  election  be  in  the 
mayor  and  aldermen,  and  the  mandamus  is  directed  to  the 
mayor,  aldermen,  and  con^mon  council^  the  court  will  grant  a 
supersedeas,  quia  improvide  emanavif\  If  a  writ  be  directed 
to  a  corporation  by  a  wrong  name,  they  may  return  this  spe- 
cial matter,  and  rely  upon  it ;  but  if  they  answer  the  exi- 
gency of  the  writ,  they  admit  themselves  to  t>e  the  corpora-^ 
tion  to  whom  the  writ  is  directed ;  and  cannot  take  advan- 
tage of  the  misnomer^ 

d  R.  T.  the  Govemtfr  and  Company  of  g  R.  y.  Mayor  of  Hertford,  Salk.  701. 

the  Bank  of  England,  2  B.  &  A.  620.  h  R.  v.  Mayor  of  Rjppon,  Salk.  439. 

Bee  also  R.  v.  London  Ass.  Comp.  i   R.  y.  Wigan,  2  Burr.  782. 

6  B.  &  A.  899.  '  i   R.  y.  Mayor  of  Norwich,  Str.  55. 

e  R.  y .  Coleridge,  2  B.  &  A.  808.  k  R.  y .  Bailiffii  of  Ipswich,'  Salk:434, 5. ' 
f  R.  y.  Justices  of  Middlesex,  4  B-  ft 

A. 298.  . 


(7)  If  the  writ  is  directed  to  the  corporationy  it  has  been  held  good* 
But  if  it  be  directed  to  those,  who  by  the  constitution  of  the  corpo- 
ration ought  to  do  the  act,  without  doubt  it. is  good  also.  Per  Holt> 
C.  J.  R.  V.  Mayor  of  Abingdon,  Ld.  Raym.  560. 
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9.  The  writ  tnwt  contain  convenient  certainty,  in  setting 
•forth  the  duty  to  be  performed ;  but  it  need  not  particularly 
set  forth  by  what  autnority  the  duty  exists. 

Therefore  where  a  mandamus  to  the  commissary  of  the 
Archbishop  of  York* ;  to  admit  a  deputy  register,  stated 
(/uod  minus  rite  recusatit  to  admit,  it  was  holden  suflficient, 
though  it  was  objected  it  was  the  constant  form  to  allege, 
that  the  party  to  whom  the  writ  is  directed,  is  the  person  to 
whom  it  appertains  to  swear  and  adsit ;  for  if  the  defendant 
was  not  the  person  to  whom  the  executing  this  writ  belong- 
ed, he  should  have  returned  so,  but  instead  of  that  the  return 
consisted  merely  of  matter  of  excuse ;  besides,  it  was  laid 
that  minus  rite  he  refused,  which  was  an  averment  that  in 
justice  he  ought  to  do  it 

So  a  mandamus  to  the  dean  of  the  Arches  to  grant  pro- 
bate to  Lord  LfOndonderry's  executors",  setting  out  that  the 
dean  juxta  juris  exigenliam  recusavit^  was  holden  sufficient, 
though  it  was  objected  that  it  did  not  shew  the  dean's  title 
to  grant  probate ;  not  having  set  out  that  there  were  bona 
notabilia;  for  the  court  will  not  presume  an  inferior  juris- 
diction, and  it  appeared  that  he  had  already  done  some  acts 
of  office  as  the  prerogative  judge,  and  he  shall  not  be  re- 
ceived now  to  say  it  does  not  appear  he  has  any  juris- 
diction. 

So  a  mandamus,  reciting  whereas  there  is  or  ought  to  be 
one  bailiff  and  twelve  capital  burgesses". 

So  a  mandamus  reciting  that  there  ought  to  be  a  common 
council,  consisting  of  the  mayor,  and  twenty-four  persons 
chosen  by  the  mayor  and  burgesses,  without  stating  whether 
by  charter  or  pre8cription^ 

The  ground  of  the  application  for  a  mandamus  is,  that 
there  is  no  other  remedy.  Where,  therefore,  a  mandamus 
directed  to  a  corporation,  and  commanding  them  to  pay  a 
poor's  rate,  omitted  to  state  that  the  defendants  had  no  ef« 
fects  upon  which  a  distress  could  be  levied,  it  was  holden  ^ 
bad. 

3.  If  several  persons  have  been  removed,  there  must  be  a 

distinct  writ  for  each  person;  for  they  cannot  join^ ;  £pr  the 

•» 

1   R.  ▼.  Ward,  Str.  867.  p  R.  y.  Margate  Pier  Company,  3  fi.  & 

m  R.  y.  Bettetwoitb,  Str.  S57.  A.  220.    Q.  Whether  in  such  a  caae 

o  R.  y.  the  Deyises,  M.  7  Ann,  Bull.  a  mandamui  will  lie. 

N.P.  204.  q  5  Mod.  11.  R.  y.  City  of  Chester, 

o  R.  y.  Mayor  and  Buigeisei  of  Not.  Salk.  433, 436. 

ttngfaam,  H,  25  G.  2.  JSuU.  N»  P.  204. 

Say.  36. 8.  C. 

Vol..  II.  C  e 


;    • 
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interest  is  several,  and  the  amotion  of  one  is  not  the  amotion 
of  the  others. 

4.  Every  circumstance  that  is  requisite  to  shew  that  the 
party  is  entitled  to  be  admitted,  must  be  suggested  in  the 
writ';  therefore,  where  in  a  mandamus  to  the  ordinary  to 
license  a  curate,  it  was  stated  that  he  had  been  dult/  nomi- 

.  ftatefl  and  appointed  by  the  inhabitants  of  a  township  to  be 
curate  of  the  church  of  P.,  but  neither  the  consent  of  the 
rector  or  any  epdowmeflt  or  custom  for  the  inhabitants  to 
make  such  nomination  and  appointment  was  stated,  the  court 
quashed  the  writ'.  But  although  it  is  essential  such  facts 
should  be  alleged  as  are  necessary  to  shew  that  the  party  ap- 
plying for  the  writ  is  entitled  to  the  relief  prayed,  no  precise 
form  is  required  ^ 

5.  The  writ  must  be  granted  to  proceed  to  an  election  to 
the  office,  and  not  to  elect  a  particular  person*. 

Lastly  the  writ  must  be  tested  ;  and  there  must  be  foui'- 
teen  days  between  the  teste  and  return,  and  if  it  goes  above 
forty  miles,  otherwise  only  eight  days,  and  one  day  is  to  be 
taken  inclusive,  the  other  exclusiye  '.  Upon  discovering  any 
informality  in  the  writ,  the  partv  may  ^pply  to  amend  at  any 
time  before  the  return^ ;  but  after  the  return  has  been  made 
and  traversed,  the  court  will  not  permit  an  amendment  ip 
the  mandamus*.  A  motion  cannot  be  made  to  supersede 
the  writ  after  the  return  is  out*.  Although  it  has  been  said^ 
that  the  defendant  will  not  be  permitted  to  avail  himself  of 
any  objection  to  the  writ  after  the  return;  yet  it  has  since 
been  adjudged  that  an  exception  may.  be  taKen  to  the  writ 
even  after  the  return^,  and  at  any  tiaie  before  a  peremptoiy 
mandamus  issues. 

Where  there  is  a  corporation  by  prescription,  tlie  consti- 
tution 6i  it  (as  well  as  the  parties'  right)  must  be  verified  by 
affidavit'.  Where  it  is  by  charter,  a  copy  of  it  must  be  pro* 
duced  at  the  time  of  making  the  motion.  Where  the  couf  t 
grants  a  rule  to  shew  cause,  though  upon  shewing  cause  it 
appear  doubtful,  whether  the  party  have  a  right  or  not,  yet 
the  court  will  issue  a  mandamus,  in  order  that  the  right 

r   6  Mod.  310.  per  Holt,  C  J.  a  Said  per  Lee,  J.  in  Wbitwood,  q.  t  .▼« 
I   R.  V.  Bp.  of  OKford,  7  £att,  345.  Jocam,  B.  R.  M.  7  G.  2.  MS.  to  have 

t   PerLee,  C.  J.  iu  R.  v.  M.  A;  B.  of        beeu  so detemiaed io  Ld. Rayinoad*s 

Nottingham,  Say.  R.  37.  time, 

u  2  BuUt.  122.  2  Rol.  456.  L26.  b  Per  Kenyon,  C.J.  and  BuUes,  J.  ia 
X  R.  V .  Mayor  of  Dover,  Str.  407.  R.  v.  Mayor  of  York,  5  T  R.  74, 5. 

y  6  Moci.  133.  per  Holt,  C.  J.  c  R.  ▼.  Mar^te  Pier  Company,  3  B.  & 
z   R  V.  Mayor  of  SUIford,  4  T.  R.  690.  A.  22a 

d  Bull.  N.  P.  200. 
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may  be  tried  upon  the  return^  But  the  court  will  not 
grant  a  mandamus  to  a  person  to  exercise  ajurisdiction, 
when  it  is  doubtful  whether  he  has  the  power  to  exercise  it 
or  not^ 

Upon  a  motion  for  a  mandamus'  to  the  warden  of  the 
Vintners*  Company  to  swear  J.  S.  one  of  the  court  of  assist- 
antSi  the  affidavit  being  only  that  he  was  informed  by  some  of 
the  court  of  assistants  that  he  was  elected,  and  no  positive 
affidavit  of  an  election,  the  court  would  only  grant  a  rule 
to  shew  cause,  but  said  if  there  had  been  a  positive  affidavit 
of  his  election,  they  would  have  granted  the  writ  in  the  first 
instance. 


V.  0/  the  Return. 


The  next  object  of  consideration  is  the  return. 

1.  The  return  must  be  made  by  the  person  to  whom  the 
writ  is  directed. 

3.  It  must  be  positive  and  certain  ^  The  same  certainty 
is  required  in  a  return  to  a  mandamus  as  in  indictments  or 
returns  to  writs  of  habeas  corpus'.  But  if  the  return  be 
certain  on  the  face  of  it,  that  is  sufficient,  and  the  court  can- 
not intend  facts  inconsistent  with  it,  for  the  purpose  of 
making  it  bad^  If  the  supposal  of  the  writ  be  false  in  not 
truly  stating  the  constitution  of  the  corporation,  the  return 
ought  to  aeny  the  constitution  to  be  as  is  mentioned  in  the 
wnt:  for  if  it  merely  states,  that  the  defendants  have  acted 
according  to  a  constitution  different  from  that  mentioned 
in  the  writ,  without  denying  the  supposal  of  the  writ,  it 
will  be  insufficient';  The  return  must  not  be  ai^menta- 
tive".  In  stating  a  disfranchisement  for  not  attendmg  at  an 
election,  it  must  shew  that  the  person  disfranchised  was  an 
elector;  for  where  the  return  stated  that  the  elec^tion  <rf  a 
capital  burgess  was  in  **  the  rest  of  the  eopUal  burgesi€fi  be^ 
ing  the  common  council ;"  that  the  person  disfranchised  being 
a  capital  burgess  did  not  attend  at  a  meeting  for  an  election 
whereby  no  election  could  be  had ;  but  it  did  not  state  that 

e  R.  ?.  Dr.  Bland,  ib.  i   Per  Biriler,  J.  I>ou|^.  15S. 

i  R.  ▼.  Bp.  of  Bly,  1  Wils.  266.  k  Doug.  159. 

g  Bull.  N.  P.  200.  1   R.  ▼.  Maiden,  Salk.  431. 

ii  11  Rep.  99.  b.    See  alto  R.  V.  M.  of   m  R.  t.  Lyme  Regis,  Dov^.  15S. 
Abii^on,  Salk.  482. 

Cc2 
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all  the  capital  buigesses  were  of  the  common  council,  90 
that  it  did  not  appear  that  the  person  in  question  was  of 
the  common  council  and  entitled  to  elect;  the  court 
quashed  the  return*..  But  to  a  mandamus  to  elect,  it  is  a 
gopd  return,  that  a  person  has  been  duly  elected,  and  sworn 
into  the  office  ^ 

S.  Where  the  mandamus  is  to  restore  a  person  who  has 
been  removed  from  an  office,  the  return  must  be  very  ac- 
curate in  stating,  first,  the  power  of  the  corporation  to  re- 
move'. 

It  was  observed  by  Ld.  Mansfield,  C.  J.  in  R.  v.  tlicbard- 
son^,  that  the  power  of  removal  was  incidental  to  the  con- 
stitution of  a  corporation ;  and  that  it  was  necessary  to  the 
good  order  and  government  of  corporate  bodies  that  there 
should  be  such  a  power,  as  much  as  a  power  to  make  by- 
laws. 

The  power  to  remove  is  prim&  facie  in  the  corporation  at 
large;  hence,  where  in  a  return  to  a  mandamus  to  restore, 
the  charter  of  incorporation  was  set  forth,  it  was  stated  that 
the  party  was  removed  by  the  corporate  body  at  large ;  it  was 
holden'  unnecessary  to  aver  that  the  body  at  large  had  the 
power  of  removal;  because  the  charter  making  them  a  cor* 
poration,  the  law  implies  the  right  to  remove  to  be  in  the  ' 
whole  body ;  and  if  there  were  another  charter  or  by-law  re- 
straining the  power,  and  that  were  not  set  out,  an  action 
would  lie  on  the  retufn,  inasmuch  as  there  would  be  a  sup^ 
pressio  veri^  for  which  an  action  may  be  maintained  as  well 
as  for  an  allegatio  falsi. 

The  power  of  removal  cannot  be  exercised  by  a  select  part 
of  the  corporate  body,  unless  it  be  specially  given  to  that  part 
by  charter  or  prescription.  Hence,  if  a  return  should  set 
forth  a  removal  bv  the  common  council,  without  ^hewing 
how  they  were  authorized,  it  would  be  bad*. 

Secondly,  the  return  must  set  forth  a  sufficient  and  reason- 
able cause  of  removal.  There  are  three  kinds  of  offences' 
for  which  a  corporator  may  be  removed : 

n  R.  ▼.  Lyme  Regit,  £.  IS  0. 3.  r  R.  ▼.  Lyme  Regis,  Dong.  14S. 

o  R.  V.  WUliune,  Sey.R.  140.  •  R.  ▼.  Dodcafttr,  T.  25  ft  8S  6.  S. 

p  R.  T.  Mayor,  Ac  of  DoDcaater,  Trin.  34  MS.  Segt.  Hill,  p.  210.    BulL 

25  ft  26  G.  2.  34  MS.  Segt.  HUl,  p.  K.  P.  205.  Say.  R.  37.^.  C. 

210.  t  R.  ▼.  Mayor  of  Derby,  9  G.  2.  Bull, 

q  R.  ▼.  Ricbardaoii,  1  Burr.  537.  per  N.  P.  200.  R.  v.  RichanUon,  1  Buir. 

Ld.  Mantfield,  C.  J.    See  alao  R.  v.  538.  R.  t.  Liveipooi,  2  Burr.  732. 

PoDioDby,  1  Vee.  jun,  7. 
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FirBt,-— For  any  offence  committed  against  his  oath  of 
office  and  duty  as  a  corporator  (9)« 

Secondly ,-*For  any  oflence  which  is  in  itself  of  so  in- 
famous a  nature  as  to  render  the  offender  unfit  to  execute 
any  public  franchise,  e.  g.  forgery »  perjury,  &c.  although 
such  offence  has  not  any  immediate  relation  to  his  of- 
fice (10). 

Thirdly,— For  any  offence  of  a  mixed  nature,  as  being  an 
offence  not  only  agamst  the  duty  of  his  office,  but  also  a  mat- 
ter indictable  at  common  law  (11). 

As  to  the  first  ground  of  removal,  viz.  what  shall  be  said 
to  be  such  a  breach  of  duty  as  will  be  a  good  cause  of  dis- 
franchisement ?  It  is  certain  that  a  total  desertion  of  the 
duty  of  the  office  is  a  good  cause  of  amoval ' :  but  it  may  be 
difficult  to  determine  in  what  particular  offices  a  bare  non- 
residence  will. amount  to  such  a  desertion. 

Where  offices  are  in  perpetual  execution*,  and  may  not 
be  executed  by  deputy,  there  must  be  a  perpetual  residence, 
such  as  that  of  sheriff,  mayor,  coroner ^  &c.  But  in  other 
cases  a  local  residence  is  not  necessary:  as  in  the  case 
of  a  recorder;  freeman,  &c.  there  non-residence,  without  n^- 
iectof  duty,  is  not  a  sufficient  case  of  amoval*.     Indeed 


u  4  Mod.  36. 
z  Bull.  N.  P.  206. 
7  3  Atk,  184. 


s  Per  Lee,  C.  J.  in  R.  t.  M.  of  Donca* 
ter,  Say.  39.  and  per  Foster,  J.  S.  C. 
34Ma.8eqUHm,p.dl7. 


(9)  In  this  case  the  corporator  is  removeable  without  any  previous 
conviction  by  a  jury*  Bull.  N.  P.  206.  cites  R.  v.  Derby,  9  G.  2. 
wbich  case  was  first  brought  before  the  Court  in  E.  T.  8  Geo.  2. 
See  Sessions  Cases,  vol.  2.  p.  343.  The  power  of  trial  as  well  as 
amotion,  for  an  offence  of  this  kind,  is  incident  to  everp  corporation. 
See  Lord  MansfieldV  opmton,  I  Bur.  538. 

(10)  An  offence  of  this  kind  ought  to  be  established  by  a  pre- 
vious conviction  by  a  jury,  according  to  the  law  of  the  land.  Per 
Lord  Bffansfield,  C.  J.  R.  v.  Richardson,  1  Burr.  539.  It  is  the 
iniamv  which  renders  the  corporator  an  improper  person  to  be  con- 
tinued in  an  office  of  trust ;  therefore  if  the  crime  for  which  he  ik 
convicted  be  such  as  does  not  carry  such  infamy  with  it,  it  will  be 
no  cause  of  disfranchisement ;  as  if  he  were  convicted  of  a  simple 
assault.    Bull.  N.  P.  206,  cites  R.  v.  Derby,  9  G.  2. 

(11)  Where  the  offence  is  criminal  in  both  respects,  the  difference 
seems  to  be  that  if  it  consist  of  one  single  fact,  as  burning  the  char- 
ters of  the  corporation,  bribery,  &c.  there  must  be  a  conviction ; 
but  not  where  it  may  be  considered  as  abstracted,  the  one  from  the 
other,  as  riot  and  assault,  upon  any  other  member,  so  as  to  obstruct 
the  business  of  the  corporation,  ib. 
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it  would  be  absurd  to  say  that  mere  non-renidenoe  should  be 
a  cause  of  amoval.  when,  notwithstandiug  such  noQH-esidence, 
the  officer  niay  do  all  which  his  duty  requires ;  but  if  such 
persons  totally  desert  their  office,  it  will  be  a  good  cause  of 
amovai.  As  wherb  a  recorder  upoo  notice  given  to  him,  vo- 
luntarily and  wilfully  absented  himself  twice  from  the  ses- 
sions of  the  peace  %  although  he  had  appointed  the  session 
himself  and  was  in  the  town ;  for  the  recorder  is  bound  to 
attend  and  assist  at  the  sessions  to  direct  the  corporation  in 
the  proceedings  of  justice:  and  his  office  being  a  public 
office  relating  to  justice,  non  attendance  is  a  good  cause  of 
forfeiture.  But  a  mere  being  absent  once^  from  attending  a 
session,  without  any  aggravating  circumstance,  is  no  cause 
of  forfeiture.  In  the  case  of  the  Cify  of  Exeter  v.  Glide*, 
the  return  was,  that  the  defendant  (an  alderman,  and  as 
such  a  J.  P.)  **  recessit  et  habitatlonem  suam  reliquitet  amov- 
ebat  seipsum  etfamiliam  suam  ad  Topsam  extra  civitalem  et 
officium  suum  rdiquit:"  it  was  agreed,  that  there  could  not 
be  more  apt  and  express  words  of  the  defendant's  absence, 
than  the  words  in  tnis  return.  So,  where  a  capital  burgesa 
left  the  borough,  and  lived  out  of  it  for  seteral  iyear«,  and 
n^lected  attendance  at  the  public  assemblies,  &c.  it  vraa 
holden  to  be  a  sufficient  ground  for  removing  him'.  But 
where  it  was  returned  to  a  mandamus  to  restore  an  alder^ 
man,  that  the  alderman  on  the  1st  of  May,  1766»  departed 
with  his  family  from  the  borough,  and  the  liberties  thereof, 
and  entirely  left  the  same,  with  an  intent  to  reside  with 
his  family  for  the  future  elsewhere;  and  thence,  and  until 
and  at  the  time  of  the  amotion  of  him,  did  continually  re- 
side with  his  family  out  of  the  said  borough,  and  the  liber* 
ties  thereof,  contrary  to  the  duty  of  his  office ;  and  then  the 
return  stated  a  removal  on  the  10th  of  September,  17^; 
the  return  was  quashed,  and  a  peremptory  mandamus  was 
awarded? ;  Lord  Mansfield,  C.  J.  observing,  that  the  party 
bad  not  totally  left  the  borough,  that  be  was  absent  about 
four  months  only,  and  that  he  had  received  any  notice  of 
the  charge. 

Th^  non-residence  of  a  corporator  is  not  ipso  facto  a  for- 
feiture of  the  office,  but  the  cause  of  amovai  only ;  and  con- 

a  ScQt.  Whittaker^t  cose,  Salk.  494.    d  R.  ▼.  Truebodyy  Ld.  lUym.  1375. 

Ld.  Raym.  1233.  S.  C.  Borough  of  LottwiUiiel. 

b  R.  V.  Corporation  of  Wells,  4  3urr. .  e  R.  v.  Mayor,  &c.  of  Leicester,  4  Burr. 

1999.  Serjt.  Burland^s  case.  3087. 

c  4  Mod.  33.  1  Show.  258. 364.  S.C 
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«ei{uenUy  until  amotioo,  there  caiiiiot  be  any  usurpation 
upon  which  a  quo  warranto  can  be  founded  ^ 

Misemploying  the  corporation  money  is  not  a  sufficient 
cause  of  disfranchisement,  because  the  corporation  may  have 
their  action  for  it'  (12). 

A  member  of  a  corporation  cannot  be  disfranchised,  unless 
it  be  for  an  act  which  works  to  the  d^truction  of  the  body 
corporate,  or  to  the  destruction  of  the  liberties  and  privi«> 
leges  thereof;  and  not  for  any  personal  offence  of  one  mem- 
ber thereof  \ 

It  is  competent  to  a  corporation  to  accept  the  resignation 
of  a  member,  and  to  choose  another  peraon  in  bis  room ;  but 
tmtil  such  election,  the  party  has  power  to  wave  his  resigna* 
tion  *• 

A  return  that  the  party  obstinately  and  voluntarily  re- 
fused to  obey  orders  and  laws,  &c.  contrary  to  the  duty  of 
his  office  and  oath  is  too  general ;  the  particular  laws  ought 
to  be  specified  ^. 

A  return  of  misbehaviour  in  one  office  (e.  g.  chamberlain) 
will  not  afford  a  reason  for  his  being  amoved  out  of  another, 
viz.  that  of  a  capital  burgess  '• 

Where  it  appeared  by  the  return  that  the  party  had  been 
chosen  town-clerk,  to  hold  at  the  will  of  the  mayor  and  al- 
dermen, yet  as  the  defendants  had  not  stated  any  determi- 
nation of  the  will,  but  merely  such  reasons  for  his  removal 
as  were  deemed  insufficient,  the  court  granted  a  peremptory 
tmmdamus".  Although  the  return  be  insufficient,  yet  if  it 
appear  to  the  court,  that  the  party  has  no  ground  for  being 
restored,  the  court  will  not  restore  him  '. 

i  R.  T.  Fomoiiby,  fiee«  bufgeit  of  the  i  R.  v.  M.  of  Rippon,  Sali.  433.    See 

borough  of  Newtown,  IrelaDd.    On  also  R.  v.  Tidderly,  1  Sidf.  14. 

writ  of  error,   B.  R.  Micbs.   17A5.  k  R.  ▼.  M.  of  Doocaster,  Ld.  Rsym. 

Byd«r,C.  J.  1  Ves-jun.  1.  affirmedon  1566. 

error  in  P.  P.  Feb.24tb,  17.'^8.  2  Bro.  1  S.  C 

P.C.  dlLTomlin's  ed.  R.v.  HeaVeii,  m  R.  t.  Mayor,  &c.  of  Oxford,  Salic. 

alderman  of  Bedfoid,  2  T.  R.  772.  428. 

IT  R.  T.  Chalfee,  Ld.  Raym.  236.  n  Per  Cur,  in  R.  v.  Tidderly,  1  Siderf. 

b  Per  Curiam,  Sir  Thomas  Earle's  case,  14. 

Carth.  176. 


(12)  In  this  case  another  ground  of  removal  tvas  stated,  viz.  that 
the  defendant  had  rased  one  of  the  books  of  the  corporation ;  as  to 
which  the  court  observed,  that  it  might  be,  that  the  entry  was  wrong* 
and  he  onlv  made  it  as  it  ought  to  be ;  aod  farther,  the  rasure  was 
■ot  averred  to  be  to  the  detriment  of  the  corporation. 
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Thirdly,  tbe  due  ex^ution  of  the  power  of  amoral  mA$t 
be  set  forth  in  the  return. 

If  the  person  be  within  summons,  i.  e.  if  he  be  resident,  he 
must  be  summoned  to  attend  and  shew  cause  against  his  dis« 
francbisement^;  and  that  he  was  so  summoned,  must  appear 
upon  the  return,  unless  it  appear  he  was  heard ;  for  as  tbe 
end  of  summons  is,  that  he  may  be  heard  forhimself,  if  he 
have  been  heard,  want  of  summons  is  no  objection  ^  But  if 
it  appear  upon  the  return,  that  he  lived  out  of  the  Umits  of 
the  corporation  for  several  years,  it  is  not  necessary  to  return 
that  he  was  summoned  *>. 

In  a  return  to  a  mandamus  to  a  corporation  to  restore  a 
member  who  has  been  removed,  it  should  appear  that  tbe 
body  removing,  had  proved  the  charge  for  which  the  mem- 
ber was  removed.  It  is  not  sufficient  to  state  merely,  that 
he  was  present  when  tbe  charge  was  made  and  did  not 
deny*  it'. 

Where  a  burgess  is  constituted  by  patent  under  the  com- 
mon seal,  he  ought  to  be  discharged  in  like  manner.  But  if 
by  election,  there  it  is  only  entered  in  the  book,  and  an  order 
is  sufficient  to  discharge  him*. 

If  the  members  of  a  corporation  are  summoned  to  appear 
for  one  particular  purpose,  they  cannot  proceed  to  any  other 
matter  without  the  unanimous  consent  of  the  whole  body^ 

Upon  a  return  to  a  mandamus  to  restore  a  capital  burgess^ 
it  appeared,  that  the  power  of  amoving  a  member  was  in  tbe 
mayor  and  aldermen ;  that  the  whole  corporation  having  been 
summoned  to  elect  a  recorder,  after  that  election  was  ovev^ 
tbe  mayor  and  aldermen  separated  from  the  rest  and  removed 
tbe  plaintiff;  and  the  removal  was  hoiden  void*,  because 
there  was  no  summons  to  meet  as  mayor  and  aldermen,  but 
only  as  a  part  of  the  whole  body. 

Upon  the  issue  of  non  fuU  electus  major,  the  constitution 
was  admitted  to  be,  that  the  mayor  was  chosen  out  of  the 
aldermen',  therefore  the  defendant  insisted  that  tbe  plain- 
tiff should  prove  bis  being  an  alderman.  The  fact  of  his 
being  chosen  an  alderman  was  this ;  all  the  common  council 
(who  were  the  electors)  except  one,  met  at  a  public  house  to 

o  Baggr'B  case,  11   Rep.  99.  a.  R.  t.  t  Per  iUymond,  J.  Macfaell  v.  NcTin- 

Gaskia,  8  T.  R.  209.  S.  P.  acm,  E.  10  Geo.  1.  U  £ast»  87.  a. 

p  Per  Curiam,  R.  v.  Wilton,  Salk.  428.  u  R.  v.  Corp.  of  Carlisle,  T^  6  Geo. 

4  R.  V.  Truebody,  Ld.  Rajrm.  1275.  cited  per  Cur.  in  Machell  ▼.  NeviDSon^ 

r  R.  T.  Faversham,  8  T.  R.  352.  Lord  Raym.  1357,  and  1 1  East,  84.  n. 

8  Per  Holt,  C.  J.  R.  ir.  Cbalke,  L(»d  where  S.  P.  wu  decided. 

Raym.  226.  z  Musgrave  v.  Nefinsoa,  Locd  Rayik. 

1358. 
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dritiky  where  they  were  acquainted  that  W.  had  resigned, 
whereupon  it  was  proposed  to  choose  the  plaintiff,  which 
was  objected  to  by  two  .or  three ;  however,  he  was  sworn  in, 
and  this  was  holden  not  to  be  a  good  election,  because  they 
were  not  corporately  assembled  for  want  of  a  previous  sum* 
mons ;  and  therefore  it  was  absolutely  necessary  that  every 
one  of  the  common  council  should  be  present  and  consent. 
So,  where  upon  evidence  it  appeared  that  the  corporation 
met  upon  a  particular  day  (pursuant  to  a  by-law)  for  the 
election  of  a  mayor,  it  was  holden^  they  could  not  proceed 
to  the  election  of  an  alderman  for  want  of  summons,  there 
being  no  custom  to  warrant  it« 

It  is  not  a  good  return  to  state,  that  the  party  was  incapa- 
citated of  being  eleOed,  for  the  proper  way  of  tiying  whether 
he  was  capable  of  being  elected,  is  by  an  information  in 
nature  of  quo  warranto*.  So,  where  all  the  proceedings  of 
the  election  were  set  forth  in  the  writ,  concluding  **  by  reason 
whereof  A.  was  elected,'!  a  return,  stating  that  A.  was  elected^ 
was  holden  to  be  bad*. 

4.  The  same  certainty  is  required  in  the  return,  as  before 
the  Stat,  of  Queen  AnneX 

5.  The  rule  is,  not  to  presume  every  thing  against  the  re- 
turn, but  not  to  presume  any  thing  either  one  way  or  the 
others 

6.  The  return  must  not  contain  two  inconsistent  causes', 
otherwise  the  court  will  quash  the  whole  return'.  But  se- 
veral consistent  'causes  may  be  retomed';  and  where  the 
causes  are  not  inconsistent,  although  some  are  bad,  yet  the 
court  may  admit  the  good  and  reject  the  bad.  -  It  is  not  ne- 
cessary that  every  part  of  the  return  should  be  good ;  the 
court  will  not  quash  it,  if  on  the  whole  it  state  a  sufficient 
reason  to  justify  the  party  making  it*. 

To  a  mandamus  to  restore  J.  S.  to  the  office  of  sexton,  the 
defendant  returned,  that  J.  S.  was  not  duly  elected  according 
to  the  ancient  custom  of  the  parish,  and,  further  there  was  a 
custom  for  the  inhabitants  m  vestry  to  remove  the  sexton 
from  his  office,  and  that  J.  S.  was  removed  pursuant  to  such 
custom :  it  was  holden  \  that  there  was  not  any  repugnancy 
in  saying,  that  J.  S.  was  not  duly  elected ;,  but  that  being  in 

7  Bull.  N.  P.  309.  dtM  2  Raym.  1355.  e  Adm..R.  ▼.  M.  of  Caaibiidg«,  2  T.  R. 

z  R.  ▼.  Boncaater,  Say.  R.  40.  466.    See  alto  R,  v.  M.  of  York,  5 

a  R.  Y.  M.  of  Yotk,  6  T.  R.  66.  T.  R.  66. 

b  Per  Ld.  Mansfield,  C.  J.  in  R.t.  Lyme  f  Wright  t.  Fawcett,  4  Bnir.  2041. 

Regis,  Doug.  167.  g  R.  ▼.  Aivhbp.  of  York,  6  T.  R.  490. 

c  R.  ¥.  Lyme  Regis,  £.  19  0. 3.  b  R.  v.  Tumton  St  James,  Cowp.  413. 
d  See2T.R.466. 
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foci  elected,  they  had^  According  to  an  ancieiit  custom*  re- 
moved him.  Ill  either  case,  they  were  equally  entitled  to 
exercise  that  right    The  return,  therefore,  was  allowed. 

The  return  need  not  be  under  the  seal  of  the  corporation, 
nor  need  it  be  signed  by  the  mayor ;  for  the  return  of  a  nnan« 
damus  is  matter  of  recotxi,  and  acts  done  by  a  corporation 
upon  record,  are  not  required  to  be  under  hand  or  seal,  for  in 
such  case  an  action  lies  against  a  body  i)olitic,  or  the  persons 
who  procure  the  false  return  ^ 

Where  a  return  of  a  mandamus  to  restore  a  party  to  a  cor- 
porate office  is  defective  in  form,  but,  on  the  whole,  it  ap- 
pears that  there  is  good  ground  for  amotion,  the  court  will 
not  award  a  peremptoiy  mandamus ;  the  only  effect  of  which 
would  be  to  compel  the  Gorporation  to  restore  an  officer 
whom  they  would  be  bound  immediately  to 'remove  in  a  more 
formal  manner^. 

It  remains  only  to  observe,  that  clerical  mistakes  in  the 
return  may  be  amended,  even  after  it  is  filed*. 


VL  Of  the  Remedy^  where  the  Party,  to  whom  the  Writ  of 
Mandamus  is  directed,  does  not  make  any  Return,  or 
where  he  makes  an  insufficient  or  false  Return* 

The  first  writ  of  mandamus  always  concludes  with  com* 
manding  obedience,  or  cause  to  be  shewn  to  the  contraiy"'; 
but  if  a  return  be  made  to  it,  which  upon  the  face  of  it  is 
insufficient,  the  court  will  grant  a  peremptory  mandamus^ 
and  if  that  be  not  obeyed,  an  attachment  will  issue  against 
the  persons  disobeying  it. 

If  no  return  be  made^  the  court  will  grant  an  attachment 
a^inst  the  persons  to  whom  the  mandamus  was  directed ; 
with  this  difference,  however,  that  where  a  mandamus  is 
directed  to  a  corporation  to  do  a  corporate  act,  and  no  return 
is  made,  the  attachment  is  granted  only  against  those  parti* 
cular  persons  who  refuse  to  pay  obedience  to  the  mandamus: 
but  where  it  is  directed  to  several  persons  in  their  natural, 

i  R.  V.  Mayor  of  Exeter,  Lord  Rajrm,  1  R.  v.  Lyme  Regit,  E.  19  G.  3  Dowg. 

223.    See  also  R.  v.  Cbalicc,  Lord  157. 

Raym.  84.  8  S.  P.  m  Bull.  N.  P.  201. 
k  Rex  V.  Qriflith8,5  B.  ft  A. 731. 
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capacity,  the  attachibeDt  for  diaobedience  must  issue  against 
aU%  tkough  when  they  are  before  the  court  the  punishment 
will  be  proportioned  to  their  offence. 

If  the  return  upon  the  face  of  it  be  good,  but  the  matter 
of  it  false,  an  action  upon  the  case  lies  lor  the  party  injured, 
against  the  persons  making  such  false  return.  And  \^here 
the  return  is  made  by  several,  the  action  may  be  either  joint 
or  several,  it  being  founded  upon  a  tort ;  but  if  it  appear 
upon  evidence  that  the  defendant  voted  against  the  return, 
but Vas  over-raled  by  a  majority,  the  plaintiff  will  be  non- 
suited ^ ;  and  though  the  return  be  made  in  the  name  of  the 
corporation,  yet  an  action  will  He  against  the  particular  per- 
sons who  caused  the  return  to  be  made  ^,  or  if  the  matter 
concern  the  public  government,  and  no  particular  person  be 
so  interested  as  to  mahdtain  an  action,  the  court  will  grant 
an  information  against  the  persons  making  the  return  "i.  The 
•  return  must  be  filed  and  al)owed  before  the  information  can 
be  moved  for. 

A  mandamus  was  directed  to  the  mayor,  bailiff,  and  bur- 
gesses of  A.  The  mayor  made  a  return';  a  motion  was 
made  to  stay  ^e  filing  of  it,  upon  a  suggestion,  that  the 
return  was  made  against  the  votes  of  the  miyority,  who 
would  have  obeyed  the  writ  But  the  court  resolved,  that 
th^  could  not  refuse  the  mayor^s  return,  because  he  was 
the  principal  officer  to  whom  the  writ  was  directed,  and 
actually  delivered ;  and,  as  he  had  returned  artd  brought  in 
the  writ,  it  was  not  fit  that  the  court  should  examine  upon 
affidavits,  whether  the  miyority  consented.  But  if  the  mayor 
had  oMtdeany  return^  contrary  to  the  votes  of  the  majority, 
it  was  at  his  peril,  and  the  way  to  punish  him  was  by  infor- 
mation. 

Note.  Where  several  join  in  an  application  for  a  mandamus, 
they  may  all  join  in  the  action  for  a  false  return*. 

And  if  in  such  action  or  information  the  return  be  falsified, 
the  court  will  grant  a  peremptory  mandamus ;  however,  it 
cannot  be  moved  for  until  four  days  after  the  return  of  the 
postea,  because  the  defendants  have  that  time  to  move  in 
arrest  of  judgment^ 

n  R.  V.  Ovetyeen  of  St.  Chad*8,  Salop,  Mayor  of  NottiD^ham,  H.  25.  G  2. 

H.  S  Geo.  2.  MS.  BuU.  N.  P.  201.  Bull.  N.  P.  203.  8.  P. 

S.  C.  r  R.v.  Mayor  of  Abingdon,  S«lk.  431. 

o  Cartb.  172.  Carth.  499.  S.  C.            ' 

II  Per  Holt,  C.  J.  Lord  Raym.  564.  a   Green  v.  Pope,  Lord  Raym.  125. 

q  SuTs^eona*  Comp.  Salk.  374.    R.  v.  t  Per  Holt,  C.J.  Buckley  v.  Palmer, 

Salk.430,  1. 


N 


1086  MANDAMUS. 

Id  an  action  for  a  false  return*,  the  plaintiff  set  out»  that  he 
was  cboeen  upon  the  first  of  October,  aocording  to  the  cuatonu 
UpoQ  evidence  it  appeared,  that  the  custom  was  to  choose  on 
the  99th  of  Septemoer,  and  that  the  plaintiff  was  then  chosen ; 
and  this  was  holden  sufficient  to  supportithe  declaration,  for 
the  day  in  the  declaration  is  but  form. 

If  the  majror  of  a  corporation  procure  a  false  return  to  be 
made,  it  will  be  sufficient  evidence  against  him,  that  the 
mandamus  was  delivered  to  him,  and  tiuit  the  mandamus  has 
such  a  return  made ;  and  that  will  be  presumptive  against 
him,  that  he  made  that  return,  unless  he  shews  the  contrary. 
For  the  mayor  or  any  other  member  of  the  corporation,  or 
other,  who  shall  procure  a  fieilse  return  to  be  made,  are  liable 
in  their  private  capacity'. 

In  an  action  brought  in  C.  B.  for  a  false  return,  the  plains 
tiff  obtained  judgment,  the  court  of  B.  R.  refused  to  grant  a 
peremptory  mandamus:  Holt,  C.  J.  observing  that  every 
mandamus  recites  the  fact  prout  patet  nobis  per  recordnm, 
and  that  they  could  not  take  notice  of  the  records  of  the 
Common  Pleas^(ld). 

Before  the  stat  9  Ann.  c.  90.  except  in  extraordinaiy  cases*,, 
an  attachment  did  not  issue  for  want  of  a  return,  until  after 
the  return  of  an  alias  and  p/tirte^  writ  of  mandamus,  and 
disobedience  of  a  peremptory  rule  to  return  \  But  by  that 
statute,  reciting  that  persons  who  had  a  right  to  the  office  of 
mayors,  or  other  offices  within  cities,  towns  corporate,  bo- 
roughs, and  places,  or  to  be  burgesses  or  freemen  thereof, 
hadTeither  been  illegally  turned  out,  or  had  been  refused  to 
be  admitted  thereto,  and  had  no  other  remedy  to  procure 
themselves  to  be  admitted  or  restored,  than  by  writs  of  man« 
damns,  the  proceedings  on  which  were  very  dilatory  and 
expensive,  it  was. enacted, 

* 

u  Vftugban  t.  Lewii,  Garth.  328.  Pope*  1  Lord  RayD»w  128.  where  S.  P. 

X  Per  Cur.  R.  ▼.  Chalice,  Lord  Raym.  is  laid  to  have  been  ruled. 

848.  s  See  Skinn.  669. 

7  Anon  Salk.488. piobablyUie  S.  C. as  a  Bull.  N.  P.  203. 

ii  repCHted  by  the  name  of  Green  t. 


(13)  Yet  where  in  an  action  for  a  false  return*  judgment  was 
given  for  the  defendant,  and -upon  a  writ  of  error  judgment  was 
reversed  in  the  Exchequer  Chamber,  the  Court  of  K.  B.  granted 
a  peremptory  mandamus  before  judgment  entered,  saying,  it  was 
a  mandatory  writ,  and  not  a  judicial  writ  founded  upon  the  record. 
Bull.  N.  P.  202. 
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I.  That  a  return  ahoald  be  made  to  the  first  writ  of  man- 
danUis^. 

3.  That  the  persons  prosecuting  such  writ  might  plead 
toS  or  traverse  all  or  any  the  material  facts  contained  in 
the  return,  to  which  the  persons  making  such  return  should 
reply,  take  issue,  or  demur ;  and  such  further  proceedings 
should  be  had  therein,  as  might  have  been  had  if  the  persons 
suing  such  writ  had  brought  their  action  on  the  case  for  a 
false  return ;  and  in  case  a  verdict  should  be  found,  or  judg- 
ment given  for  them  upon  a  demurrer,  or  by  nihil  dicit^  or 
for  want  of  a  replication  or  other  pleading,  they  should 
recover  damages  and  costs,  and  a  peremptory  writ  of  manda- 
mus should  be  granted  without  delay  for  them  for  whom 
judgment  shall  be  ^iven,  as  might  have  been  if  such  return 
had  been  adjudged  msufficient ;  and  in  case  judgment  shall 
be  given  for  the  persons  making  such  return,  they  shall  re- 
cover costs* 

3.  The  Stat  for  the  amendment  of  the  law  (4  Ann.  c.  16.) 
and  all  the  statutes  of  jeofail  shall  be  extended  to  writs  of 
mandamus,  and  the  proceedings  thereupon  ^ 

The  power  of  traversing  the  return,  which  is  given  by  the 
second  section  of  the  preceding  statute,  is  given  in  the 
room  of  an  action  for  a  raise  return ;  and  as  in  such  action  it 
cannot  be  said  that  the  damages  are  collateral,  so  neither  can 
it  be  said  that  they  are  colhiteral  in  a  proceeding  under  the 
statute,  for  they  are  consequent  or  dependent  upon  the  issue, 
and  the  juiy  are  to  inquire  of  the  damages  as  parcel  of  the 
charge ;  and,  consequently,  if  in  a  proceeding  under  the 
statute,  the  jury  omit  to  find  damages  and  costs, for  the 

{plaintiff,  whether  the  verdict  be  general  or  special,  this  de- 
iect  cannot  be  supplied  by  a  writ  of  inquiry^ :  but  in  such 
case  the  party  mi^  bring  an  action  for  a  false  return,  for  the 
act  does  not  take  away  the  party's  right  to  bring  such  action, 
but  only  provides  that  in  case  dfamages  are  recovered  by  vir-» 
tue  of  that  act,  against  the  persons  making  the  return,  they 
shall  not  be  liable  to  be  sued  in  any  other  action  for  making 
such  return  ^ 

Where  issue  is  joined  upon  the  traverse  of  the  return,  and 
the  prosecutor  does  not  proceed  to  trial  according  to  the 

Eractice  of  the  court,  judgment  as  in  case  of  a  nonsuit  may 
e  given  *• 

b  a.  I.  X  T.  9  ft  10  G.  2.  MS.  and  Str.  1059. 

c  B.).  S  C. 

d  8. 7.  f  BuU.  N.  P.  203.  See  Str.  1053. 

t  Kyawton  ▼.  Ifajrw  of  Slirtwibuij,    f  Wigan  ▼.  Hdmet,  Saj.  R«  110.  R.  ▼• 

Bftyor  of  Stailbid,  4  T.  R.  6S0. 
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MANDAMUS. 


Since  the  preceding  statute^  a  mandamuf,  in  caaei  to  which 
the  statute  applies^  is  in  the  nature  of  an  action,  pleadings 
therein  being  admitted,  and  it  seems  that  in  such  cases  a  writ 
of  error  lies  upon  the  judgment^ ;  but  upon  the  award  of  a 
peremptory  mandamus,  in  a  case  to  which  the  stat  of  Ann 
does  not  apply,  a  writ  of  error  will  not  lie '. 

It  appears  from  the  wording  of  the  statute,  that  there  are 
many  cases  towhicb  it  does  not  extend ;  therefore  in  all  those 
cases  the  proceedings  must  be  according  to  the  course  of  the 
common  law  *• 

h  1  P.  Wmt.  351.  Str.  1052.  D.  P.  21it  April,  1724.  1  BtaK  P.  C. 

i  Dean  of  Dublin  ▼.  the  King,  in  error.        73.  Tomlin's  Ed. 

k  Bull  N.  P.  204. 
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MASTER  AND  SERVANT. 

I.  Of  Actions  by  Servants  against  their  Masters,  for  the 

Recovery  of  their  Wages, 
II.  Of  the  Liability  of  the  Musier  in  respect  of  a  Contract 
made  by  the  Sertant. 

III.  Of  the  Liability  of  the  Master  in  respect  of  a  tortious 

Act  done  by  the  Servant* 

IV.  Of  Actions  brought  by  Masters  for  enticing  away  Ap^ 

prentices  and  Servants,  and  for  Injuries  done  to 
their  Servants ;  and  herein  of  the  Action  for  SeduC' 
tion —  Witness'^Damages. 


I.  Of  Actions  by  Servants  against  their  Masters,  for  the 

Recovery  of  their  Wages. 

If  a  person  retain  a  servant  under  an  agreemeDt  to  paj 
him  so  much  by  the  day,  month,  or  year,  in  considei^^tion 
of  the  service  to  be  per&nned,  the  servant^  having  fulfilled 
his  paft  of  the  contract,  may  maintain  an  action  against  the 
master,  or,  in  case  of  his  death,  against  his  personal  repre« 
sentative,  for  a  breach  of  the  contract  on  tne  part  of  the 
master. 

The  form  of  action  will  depend  upon  the  nature  of  the 
contract ;  if  the  contract  be  by  deed,  to  action  of  debt  or 
covenant  must  be  brought  (1);  if  by  parol,  jfi.  e.  in  writinje;; 
but  not  a  specialty  or  verbal,)  an  action  of  debt  or  assumpsit 


(1)  If  a  feme  oovert,  without  any  authority  from  her  husband, 
coBtTBct  with  a  servant  by  deed,  the  semmt  having  petformed  the 
servkae  stipulated,  may  maintain  an  aetion  of  assumpsit.  White  v. 
Cuyler,  6  T-  R-  176. 
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If  a  servant  be  hired  ih  the  general  way\  he  is  considered 
to  be  hired  with  reference  to  the  general  understanding  upon 
the  subject,  viz.  that  be  shall  be  entitled  to  his  wages  for  the 
time  he  shall  serve,  though  he  do  not  continue  in  the  service 
during  the  whole  year  (2) ;  and  if  he  die  before  the  end  of 
the  year,  his  personal  representatives  will  be  entitled  to  a 
proportionable  part  of  the  wages  due  to  him  at  the  time  of 
his  death.  ' 

A  master  may  discharge  his  servant  at  a  moment's  warn- 
ing^or  misconduct^  e.  g.  for  being  absent  when  wanted, 
sleeping  from  home  at  night  without  his  master's  leave,  &c. 
and  in  such  case  the  servant  will  only  be  entitled  to  such 
wages  as  are  due  at  the  time  of  his  discharge  (3). 

A  servant  who  comes  over  from  the  West  Indies*,  where 
he  has  been  a  slave,  and  who  continues  in  the  service  of  his 
master,  in  England,  without  any  agreement  for  wages,  is  not 
entitled  to  any  wages,  unless  there  has  been  an  express  pro- 
mise  on  the  part  of  the  master. 


% 


IL  Of  ihe  lAahUUy  of  Masters  in  respect  of  Contraetif 

made  by  their  Sert^ts. 

A  CONTRACT'  made  by  a  servant  acting;  under  the  express' 
authority  of  the  master,  is  binding  on  the  ma||er. 

And  the  same  rule  holds,  wljpre  the  servant  acts  under  an 
implied  authority. 

The  defendant  %  who  wa^H^  dealer  in  iron,  sent  a  waterman 
to  the  plaintiff  for  iron  on  trust,  and  paid  for  it  afterwards. 
He  sent  the  same  waterman  a  second  time,  with  ready  money, 

%  Admitted  in  Caliber  T.PbwelC  6  T.R.    c  Alfred  r.  M.  of  Flt^amei,  3  Etp. 

320.  ^  ir.p.c.3. 

1>  Robiofon  t.  Hindman,  B.  R.  Loodon    d  F.  N.  B.  120. 0. 

SittiDgB  after  M.  T.  41  G.  3.  Kenjoo,    e  Heard  ▼. tVeadwell,  Str.  505. 
C.J,3Eep.N.P.aa85. 

(2)-  See  the  case  of  Worth  v.  Viner,  in  Vin.  Abr.  vol.  3.  p.  8,  tit. 
Appordonment.  •       •      «  * 

(3)  But  if  the  servant  lA  not  been  guilty  of  misconduct,  and  the 

rster  disdiaiges  him  without  wamltog*  the  servant  in  that  case  will 
entitled  to  a  month*s  wases  beyond  the  wages  due  for  the  period 
of  actual  service.    Admitted  per  Kenyon,  C.  J. ,  &  C« 
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who  received  the  goods,  but  did*  not  pay  for  them.  Pratt, 
C  J.,  ruled,  that  the  sending  the  waterman  on  trust  the  6rst 
time,  and  the  defendant  paying  for  the  goods,  was  giving  the 
waterman  a  credit  so  as  to  make  the  defendant  liable  upon 
the  second  contract* 

In  an  action  by  a  publican^  for  beer  sold,  it  aopeared  that 
the  defendant  had  dealt  with  the  plaintiff  on  credit,  and  paid 
him  several  sums  for  beer ;  at  length  the  defendant  gave  no- 
tice to  plaintiff's  servant,  who  brought  the  beer,  that  he  would 
pay  for  the  beer  as  it  came  in.  The  defence  to  the  present 
action  was,  that  the  defendant  had  paid  the  servant  Lord 
Eldon,  C.  J.,  thought  that  the  defendant  was  liable ;  for,  as 
the  change  in  the  usual  mode  of  dealing  had  been  suggested 
hj  the  defendant  himself,  and  as  he  had  personal  dealings 
with  the  master,  in  a  particular  mode,  notice  to  the  servant 
alone  of  a  change  in  that  mode  would  not  be  sufficient ;  the 
defendant  must  shew  that  the  master  himself  had  notice  of  it, 
or  he  could  have  no  defence  to  the  action. 

In  an  action  on  a  farrier's  bill',  it  appeared,  that  the  de- 
fendant, by  an  agreement  with  the  groom,  allowed  him  five 
guineas  a-year,  for  which  he  was  to  keep  the  horses  properly 
ahod^and  furnish  them  with  proper  medicines  when  neces- 
vum^  Lord  Kenyon  said,  that  it  was  no  defgace  to  th^  action, 
liflns  the  plaintiff  knew  of  this  agreement,  and  exoresslv 
trusted  the  groom,  lilat  if  the  servant  bu^thingA^rhich 
come  to  his  master's  use,  the  master  should  wee  care  to  see 
them  paid  for;  Jbr  a  tradesman  has  nothing  to  do  with  any 
private  agreemem  between  the. master  and  servant 

But  where  an  express  authonty  is  not  given  by  the  master, 
and  from  the  nature  of  the  cas^i  authority  cannot*be  im-    i 
pli|d,  the  master  is  not  liable.     ^ 

Htnce,  where  the  chaise  gf  the  master  bad  been  broken  by 
the  nigligence  of  his  servant^,  and  the  servant  desired  a 
coachmaker,  who  had  never  been  employed  by  tk$  master,  to 
repair  it,  which  was  accordingly  done,  and  the  master  refusing  . 
to  pay  the  amount  of«»the  bill  sent  in  by  the  coachmaker,  he 
insisted  on  retaining  the  chaise  aa  a  lien ;  Lord  fiUenborougb, 
C.  J.,  was  of  opinion,  thaMbe  coachmaker  was  not  entitM 
ao  to  retain  it ;  for  whatefer  claim  of  that  sort  he  might  tev% 
he  must  derive  it  from  I^'timate  authority ;  that  unless  the 
master  had  been  in  the  mbit  ofteotfDioying  the  tradesman  in 

f  QmtUnd  T.  Fkcemaa,  S  Etp.  N.  P.    h  Hiioox  ▼.GreenwooBP^p.N.P.C^r* 
C.  86.  174, 

Cl'toaoaiT.Abd,lEip.N.P.C.a50.  -     • 

^OL.  II.  D  D  . 
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the  wdy  of  his  trade,  it  should  not  be  in  the  power  of  the  ser- 
vant to  bind  him  to  contracts  of  which  the  master  had  not 
any  knowledge^  and  to  which  he  had  not  given  any  assent,. 
It  was  the  duty  of  the  tradesman,  when  he  was  employed,  to 
have  inquired  of  the  principal,  whether  the  order  was  given 
by  his  authority;  but  having  n^lected  to  do  so,  the  master 
was  not  liable  to  the  demand,  and  the  detainer  of  the  chaise 
was  unlawful. 

When  the  master  is  in  the  habit  of  paying  ready  money  for 
articles  furnished  in  certain  quantities  to  his  faniily^  if  the 
tradesman  delivers  other  goods  of  the  same  sort  to  the  servant,, 
upon  credit,  without  informing  the  master  of  it,  and  the  latter 
goods  do  not  come  to  the  master's  use,  the  master  is  not  li- 
able. 

A  master  contracted  with  a  tradesman  to  serve  him  with 
articles  for  ready  money  ^,  and  the  master  gave  his  servant 
money  to  pay  for  the  articles,  which  was  done  accordingly ; 
after  some  time,  the  master  turned  away  his  servant  and  took 
another,  to  whom  be  gave  money  as  before ;  the  second  ser- 
vant did  not  pay  the  tradesman,  and  afterwards  ran  away: 
an  action  having  been  brought  by  the  tradesman  a^inst  the 
master,  it  was  holden,  that  the  master  was  not  liable  to  pay 
the  money  again  (4). 

A  journeymanf'  to  a  baker  was  holden  a  fi;ood  witness  to* 

Erove  the  delivery  of  bread  to  the  defendant',  without  a  re« 
»se,  in  a  case  where  there  was  not  any  evidence  of  an  usage 
for  the  journeyman  to  receive  the  money  for  the  bread  deli- 
vered. 

A  clerk  who  receives  money  for  his  master  is  a  good  wit^ 
ness  to  prove  that  he  has  paid  it  over  to  his  master,  e;p  neces-^' 
sitate  rei,  without  a  release*. 

i  Pearce  T.Rogen,  3  Eip.  N.  P.C.214.  1  Adami  v.  Davis,  3  £q;».  N.  P.  C.  43. 

See  also  1  Show.  95.  Eldoo,  C.  J. 

k  Stubbing:  ▼•  Heintz,  Peake*a  N.  P.  C.  m  MatUtewa  v.  Hajdon,  2  Esp.  N.  P.  C. 

47.  509. 


(4)  It  was  said  by  Lord  Kenyon  in  this  case,  that  if  the  master 
employs  the  servant  to  buy  things  on  credit,  he  will  be  liable  tor 
whatever  extent  the  servant  shall  pledge Jiis  credit* 


/ 
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III.  Of  the  Liability  of  the  Mjaster  in  respect  (f  a  tortious 

Act  done  by  his  Servant, 

An  action  on  the  case  will  lie  against  a  master  for  an  injury 
done  through  the  negligence  or  unskilfuhiess  of  the  servant 
acting  in  his  master's  employ. 

As  where  the  servants  of  a  tarman  ran  over  a  boy  in  the 
streets",  and  maimed  him  by  negligence,  an  action  was 
brought  against  the  master,  and  the  plaintiff  recovered. 

So  where  the  servant  of  A.®,  with  his  cart,  ran  against  the 
cart  9f  B.,  which  contained  a  pipe  of  wine,  whereby  the  wi|ne 
was  spilled ;  an  action  was  brought  against  A.,  the  master, 
and  holden  to  be  maintainable. 

An  action  on  the  case  is  the  proper  remedy  for  an  injury 
of  this  kind,  and  not  an  action  of  trespass^ 

In  these  cases,  if  the  declaration  state  that  the  defendant 
(the  maftter),  negligently  drove  bis  cart**,  &c.  it  will  besup* 
ported  by  evidence  that  the  defendant's  se$-vant  drove  the 
cart 

The  servant  may  be  examined  by  the  defendant  (the  mas- 
ter) as  a  witness,  having  been  released  by  his  master'^  but  not 
otherwise';  because  the  verdict  in  this  action^ may  be  given 
in  evidence  by  the  master,  in  an  action  brougtit  by  him 
against  the  servant,  as  to  the  quantum  of  damages. 

In  like  manner,  the  servant  of  the  plaintiff  may  be  exa- 
mined by  the  plaintiff,  having  first  been  released  by  the 
plaintiff*.  \ 

To  an  action  on  the  case  iagainst  several  partners",  for  ne- 
gligence in  their  servant,  whereby  the  plaintiff's  goods  were 
lost,  it  cannot  be  pleaded  in  abatement  that  there  are  other 
partner^  not  named. 

Having  stated  the  cases  in  which  the  law  consideirs  the 
master  as  responsible  for  the  injurious  act  of  his  servant,  it 
may  be  proper  to  observe,  that  where  the  setvant  commits  a 
mlful  trespass,  without  the  direction  or  assent  of  the  master, 
an  action  of  trespass  will  not  lie  against  the  master ;  in  such 


n  1  Ld.  Raym.  739.  ex  rel.  BTri  Place. 

o  I(t 

p  Motley  ▼.  OaistM,  2  H.  Bl.  443. 
q  Brucker  V.  Fromont,  6  T.  R.  e59. 
r  Jerris  ▼.  Haye^  3  Str.  10S3.  per  Lee, 
C.J. 


•  Green  v.  the  New  River  Com.  4  T. 

R.  589. 
t  MiUec  ▼.  Falconer,  1  Camp.  N.  P.  C. 

351. 
u  Mitcbell  t.  Tarbntt  and  others,  5  T. 

R.649.    SeeSBot.ftPuLN*.  R.365. 
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caie  the  servant  only  is  liable.  A8»  where  a  servant  of  the 
defendant  wilfully  drove  the  defeiklant's  chariot  against  the 
plaintiif*8  chaise* :  an  action  of  trespass  having,  been  brought 
against  the  defendant,  it  appeared  in  evidence,  that  the  de- 
fendant was  neither  present  at  the  time  when  the  injury  was 
committed,  nor  had  ne  in  any  mapnei^  directed  or  assented  to 
the  act  of  his  servant;  it  was  holden,  that  the  action  could 
not  be  maintained. 

So  where  one  of  a  ahip's  crew  wjlfully  injured  another  ship, 
without  any  direction  from  or  privity  of  the  master,  it  was 
holden,  that  trespass  could  not  be  mainti^ined  against  the 
master,  although  be  was  on  board' at  the  timer. 

If  a  master  command  his  servant  to  do  hn  illegal  act',  the 
servant;  as  well  as  the  master,  will  be  liable  to  the  party  in- 
jured ;  for  the  servant  cannot  plead  the  command  of  the 
master  in  bar  of  a  trespass. 

An  action  on  the  case  was  brought  against  a  master  and 
his  servant*,  for  breaking  a  pair  of  horses  in  Lincoln's  Inn 
Fielda»  where,  being  unmanageable,  they  ran  against  and  hurt 
tt)e. plaintiffs  it  apf^ared  that  the  master  was  absent;,  but  it 
was  holden^  on  motioa  in  arrest  of  judgment,  that  the  actioq 
would  lie;  for  it  should  be  intended  that  the  master  sent  the 
s^nwufto  train  ,t)iebpfBea,tl)f(rB, 

In.  an  action  on  the  caae^  agaipst  the  defendant  for 
causing  a  quantity  o£  liane.to  be  .placed  on  the  high  road,  by 
means  of  which  tiK..  plaintiff  lapd  bia  wife  were  overturneid 
and  much. hurt,  and  the  chaise  in  which  thnr  theawere  waa 
coQsi4erably  daj^Med ;  i^ppoared  tbat-the.dQGpndaat  having 
pufchased  a  house  oy  the  road  sl4^,  (but  which  he  hi^l{nevfar 
occupied),  contracted  with  a  surveyor  to  put  it  in  repair  for 
a  stipulated  sum ;  a  carpenter  bavrag  a  contract  under  the 
surveyor'  to^  do  the.  whole  business,  employed  a  bricklayer 
under  him,  and  he  a^in  contracted  for  a  qua.ntity  of  I'ltm^ 
with  a  lime-burner^  by  whose  servant  the  lime  in  question 
was  laid  in  the  road.  In  support  of  the  action,  it  was  con* 
tended^  that  the  act  which  caused  the  injury  complained  of^ 
was  an  act  done  for  the  benefit  of  ihe^cfeodanjt,  and  in  con* 
sequence  of.  hishaving.  authorized^  others  to  WQrk  for  him ; 
and  altfaougb  the  person  by  whose  neglect  the  accident  hap- 

X  M^AfanuB  v.  CrickeU,  1  East,  106.        b  Buih  ▼.  SteinmaD,  1  Bos.  and  PaL 


7  BQw<4ier.v.,Npi^tp|ron9|^lTai}gQi^.6a8»  iCM.    S^  Bf^tth^n  ▼•  Wieit.J|i4» 

See  Nichobon  ▼.  Moiioaej»  i'sfir,,  p^  Water  Works  Company,  3  Carap^.Ii. 

1090^  P.  C.  40$.  m4  fimm.r*  Batev  4.Mf 

%  Sands  ▼.  Child,  3  Lev.  362.  & ^  27* 

a,  Mipbael  T.  A)efl3(w.an4  aoffltab  2 
Lc7, 172,    8«ppi»te»p.4A9. 
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pooBA  Was  'tiK  itnttdlliite  ^tfmk  dT  MMherv  ]r«t  fcfr  tiMi  MHS 
Ikof  AepiiMie^hettUBtte^CMSiddi^d  «factie'«erv«fitbrflie 
defemtnit  If  the  VlefeiNtent  tvte  ntft  Itftbte,  tlte  i^liiiJeiir 
nigbc  b6^bl%ed  ta«iie«II  the  fAi^Ci^  #iib  hM  tobcodtrt^ctt 
before  he  coM  obufitt  Mtnjtt.  On  che  part  of  the  defend- 
ant, it  was  ui^ged,  first,  that  the  cause  of  action  did  not  arise 
on  the  defendant's  premises,  the  complaint  being,  that  a 
quantity  of  lirae^  which  should  have  been  f>iaced  there,  was 
actually  laid  on  the  high  road :  that  being  the  case,  there 
was  no  authority  to  shew  that  the  defendant  was  liable, 
merely  because  the  act  from  which  the  hijury  arose  was  done 
for  htt  benefit.  If  that  general  ^ropoferition  were  tirue^  it 
might  be  contended,  that  tne  defendant  must  have  answered 
for  any  accident  which  might  have  happened  during  the  pre- 
fA'riition  ot  the  lime  in  the  lime-b'urtier's  yard.  Si^ondl]^, 
that  the  liability  of  the  principal  to  afiSW^r  for  bik  ii^nts,  is 
bounded  in  the  superintendance  and  control  which  he  is  sup- 
posed to  hav^  over  them;  I  Bi.  Com.  431.  In  the  civil  law, 
thsl  liability  was  confined  to  the  persoik  standitiie  ttt  the  f^ 
iMioB  ^f  paHnrrflmUko  to  the  person  doitt  the  ifgnrjr.  hAt 
Mh  4.  til  6.  S  1.  Oi^.  lib;  0.  tit  a  Aiid  UHm^h  te  Vittr  law 
it  fian  been  extendM  to  eases  where  the  agettt  is  fi6t «  rtkfri 
domestic^  yet  the  fmncipte  contihues  the  lam^  Now  deiriy 
il  was  not  in  the  power  of  this  diefefidant  to  control  the  ag^t 
by  whom  the  injuiy  to  tUa  (Haintiff  was  eflbcted.  He  wai 
not  enfiployed  by  the  dlefendaht,  but  by  tKe  llflfie-biirner  t  nor 
wu  it  in  the  defendast's  fitower  to  prevent  hiui^  or  aoy  one  of 
the  intermediaiCe  sitb^contmcttng  paititt,  from  exteuting  ths 
lespective  parts  of  that  business  which  each  had  undertakmi 
to  perform.  The  court,  however,  were  of  opinion,  that  the 
action  would  lie ;  and  that  it  was  competent  to  the  plaititiff 
to  brin^  his  action  either  against  the  person  from  whom  the 
authority  flowed,  or  against  the  person  by  whom  the  injuiy 
was  actually  committ'^. 

A.  an^  B.  were  partners  in  the  business  of  public  carriers ; 
by  agreement  between.  th.^m,  A.  provided  horses  and  drivers 
for  certain  stages,  and  B.  for  the  romaiuder.  It  was  bolden  % 
that  notwithstanding  this  division  of  the  concern  betweeil 
them,  they  were  responsible  for  the  misconduct  and  n^li- 
genoe  of  tbeir  drivers  and  servants  throughout  the  whole  dis* 
tance.  And  tbit  it  was  not  any  defence  to  B.  tfatit  th'e  servient, 
through  whose  n^ligence  an  injury  bad  been  committed, 
had  tMn  hired  and  was  paid  by  A.  alone^ 

The  captain  of  a  king's  ship  of  war  was  holden  not  to  be 

e  Wc^yland  v.  Elkios,  HolVi  N.  F.  C.  227.  Oibbt,  C.  J. 
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responsible  for  the  damage  done  io  aDoMier ,  Tesael,  thfoagb 
the  negligence  of  his  lietitenant^,  who  was  upon  deck,  ami 
had  the  actual  direction  and  management  of  the  steering  and 
navigating  of  the  ship  at  the  time,  and  when  the  captain  wa» 
not  upon  deck,  nor  was  called  upon  by  his  duty  to  be  tbera 


IV.  Of  Actions  brought  by  Masters  for  enticing  away  Ap^ 
prentices  and  Servants,  and  for  Injuries  done  to  their 

Servants;  and  herein  of  the  Action  for  Seduction-^ 
WitnesS'^Damages. 

As  action  on  the  case  may  be  maintained  by  a  master 
against  any  person  who  entices  away  his  apprentice  or  servant 
from  his  service*,  or  who  continues  to  employ  such  servant 
aft^r  notice,  though  the  defendant  did  not  p(t)cure  the  servant 
to  leave  his  master,  or  know  when  he  employed  him,  that  he 
was  the  servant  of  another^.  But  the  master  may,  if  be 
chooses,  wave  his  action  for  the  tort<;  and  bring  an  action  of 
indebitatus  assumpsit  for  work  and  labour  done  by.  bis  ap- 
prentice, .  against  the  person  wha  tortiously  employed  him. 
So  the  captain  of  a  ship  of  war  detaining  an  apprentice  who 
had  been  impressed,  after  verbal  notice  by  such  apprentice  of 
his  condition,  is  liable  in  an  action  by  the  master  for  wages 
for  the  service  of  the  apprentice^. 

• 

It  is  not  material  whether  the  apprentice  be  legally  ap- 
prenti<%  or  not ;  it  is  sufficient  if  he  be  so  defactoK 

It  has  been  holden  ^,  that  a  master  cannot  maintain  an  ac- 
tion for  seducing  his  servant,  after  the  servant  has  paid  him 
the  penalty  stipulated  by  his  articles  for  leaving  him.-  Nei- 
ther can  an  action  be  maintained  for  harbouring  an  apprentice 
as  such,  if  the  master  to  whom  he  was  bound  was  then  not  an 
housekeeper,  and  of  the  age  of  twenty-four  years". 


d  Nicholson  v.  Mouuaey,  16  East,  384. 
e  Adm.per  cur.  in  Q.  ▼.  Daniel,  6  Mod. 

182. 
f  Blakev.  Lanyon,  6T.  R.  221. 
g  Lightly  v.Clouston,  1  Taunton's  Rep. 

112.    See  also  Foster  y.  Stewart,  3 

Maute  and  Selwyn,  191.  S.  P. 
h  Eades  ▼.  Vandeput,  M.  25  0.  3.  B.  R. 

5  East,  39.  n. 


Barber  v.  Dennis,  Salk.  68.    6  Mod. 

69.  S.  C.  recognized  by  Lord  Hard 

wicke,  C.J.  in  R.  t.  St.  Nicholas, 

1  Burr.  S.  C.  94,  95. 

Bird  ▼.  Randall,  3  Buxr.  1345.   1  Bfti 

R.  387. 

Gye  V.  Felton,  4  Taunt.  876. 
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A  master  may  maintain  an  action  for  an  injury  done  to  his 
servant,  as  false  imprisonment,  battery,  &c.  wnich  deprives 
the  master  of  his  service.  The  form  of  action  is  an  action 
of  trespass,  usually  termed  an  action  per  quod  servitium 
amisit,  tiie  gist  of  the  action  being  the  loss  of  service ;  and 
hence  the  servant  may  be  a  witness"*,  for  he  is  not  interested 
as  to  this  point 

Of  the  Action/or  Seduction* 

This  form  of  action  is  frequently  adopted  by  a  parent  for 
the  purpose  of  obtaining  a  compensation  in  damages  for  de* 
bauching  his  daughter  (5),  and  getting  her  with  child,  and  the 
expenses  attending  the  lying-in  (6).  As  to  the  nature  of  the 
action,  is  has  been  solemnly  decid^  ',  contrary  to  thcS  opinion 
expressed  by  BuUer,  J.,  ante  u.  (5),  that  this  is  an  action  of 
trespass,  and  not  trespass  on  the  case;  and  consequently 
that  a  count  for  breaking  and  entering  the  plaintiff's  dwelling- 
house,  and  debauching  his  daughter,  whereby  he  lost  her 
service,  may  be  joined  with  a  count  omitting  the  trespass  to 
the  dwelling-house,  and  merely  statins  that  the  defendant, 
with  force  and  arms,  debauched  the  pTaintifi^s  daughter,  per 
quod  servitium  amisit.  It  has  been  holden,  that  this  action 
may  be  maintained,  although  the  daughter  was  of  age  at  the 
time  of  the  seduction®.  But  as  the  action  is  founded  on  the 
loss  of  service,  that  must  be  alleged  in  the  declaration  >^  (7) ; 

m  Jewell  t.  Usadxngf  T.  10  G.  1  Gilb.        tecp^ized  in  Ditcbam  v.  Bond,  t 
£?id.  04.  ed.  1761.  1  Str  595.  S.  C.        Maule  and  Selwyn,  436. 

by  tbe  name  of  Duel   v.  Harding^,  o  Bennett  v.  Allcot,  2  T.  R.  166. 

LewU  V.  Fogs^,  2  Str.  944.  S.  P.  p  Satertbwaite  v.  Dewbunt,  B.  R.  £.25  ^ 

n  Woodwaid  v.  Walton,  2  N.  R.  476        6. 3.  cited  in  5  East,  47  n.  and  MSS. 


■^r 


(5)  If  the  injury  of  seduction  is  accompanied  with  an  illegal  entry 
of  the  house  of  the  parent,  he  has  his  election  either  to  bring  tres- 
pass for  the  breaking  and  entering,  and  lay  the  debauching  of  the 
daughter,  and  loss  of  her  service,  as  consequential  damages,  or  he 
may  bring  an  action  on  the  case  for  debauching  his  daughter,  per 
quod  iervitiuni  afnmt*^ 

(6)  A  nuuter,  not  standing  in  the  relation  of  a  parent,  may  main« 
tain  this  action  for  debauching  his  servant.  Fores  v.  Wilson, 
Peake*8  N.  P.  C.  55.  In  like  manner  it  may  be  maintained,  for 
the  seduction  of  an  adopted  child.     Irwin  v.  Dearman,  11  East,  23. 

(7)  ^^  Although  the  daughter  cannot  have  an  action,  yet'  the  fa- 
ther may,    not  for  assaultmg  his  daughter,    and  getting  her  with 

•  Per  BuUer,  J.  2  T.  R.  167, 16S.  and  Holt,  C.  J.  Loid  Raym.  1082. 
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and  it  must  be  prored  that  the  r^latioD  of  matter  and  aenmnt 
(which  in  these  cases  the  law  implies  from  very  slight  ctrcum« 
stances)  subsisted  at  the  time  when  the  injuiv  was  com* 
mittedS  and  the  circumstance  pf  the  daughter  having  been 
under  age  at  that  time,  will  not  dispense  with  the  necessity 
of  this  proof**  It  is  not  necessary,  however,  to  prove  a  con* 
tract  for  service,  if  the  daughter  was  in  fact  a  servant,  nor 
that  she  slept  in  the  house*.  But  evidence  must  be  given  of 
acts  of  service;  the  slightest,  however,  will  be  sufficient,  as 
milking  cows'  and  the  like. 

Witness.'^The  daughter  or  siervant  is  a  competent  witness 
to  prove  the  caije. 

Plaintiff  brought  trespass  against  the  defendant  for  break- 
ing and  entering  his  house" ,  and  debauching  his  daughter,  by 
which  he  lost  her  service  for  a  lon^  space  of  time.  Upon 
the  trial  it  appeared,  that  the  defendant  was  admitted  in  the 
way  of  courtship,  to  visit  the  young  woman ;  that  proposals 
had  been  made  on  both  sides ;  that  one  night  she  went  to  bed, 
and  left  her  chamber  window  open,  and  the  defendant,  by 
setting  a  ladder  to  her  window,  got  into  her  chamber,  and 
having  lain  with  her,  she  became  pregnant,  and  afterwards 
had  a  child,  whereby  the  father  was  put  to  a  great  expense. 
These  facts  the  judge  at  Nisi  Prius  admitted  the  daughter  to 

i)rove,  upon  which  the  jury  save  150/.  damages.  A  motion 
or  a  new  trial  was  made  on  the  following  grounds:  1st,  Be- 
cause the  verdict  was  against  evidence,  there  being  no  proof 
of  any  trespass  committed  in  breaking  the  house,  but  on  the 
contrary,  that  the  window  having  been  left  open  by  the  plain- 
titty's  daughter,  the  defendant  entered  by  virtue  of  a  licence 
from  her,  and  so  could  not  be  a  trespasser*  Norton  v.  Jason, 
Sfyl.  398.  Hunt  v.  Wotton,  T.  Raym.  260.  2dly,  That  the 
daughter,  who  was  particeps  criminis  and  swearing  for  her 
father,  and  in  consequence  of  that,  swearing  for  herself,  was 
not  a  competent  witness.  Sdly,  That  the  damages  were  ex- 
cessive, no  loss  of  service  having  been  proved,  and  the  jury 
mistaken  in  their  assessment  of  the  damages,  the  girl  having 
since  the  trial   brought  another  action  for  breach  of  the 

q  Postlethwaite  ▼.Parke8,3  Buit.)187S,  t  Per  Buller,  J.  in  Bennett  t.  AIlcott» 

recogniied  by  BuUer,  J.  in  2.  T.  R.  2  T.  R.  168. 

166.  u  Cock  y.  Wortham,  B.  R.  M.  10  O.  2. 

r  Dean  y.  Peal,  6  Eait,  45.  MS3.  S.  C.  shortly  reported  in  Str. 

Mann  y.  Barrett,  N.  P.  C.  6  Etp.  1054. 

child,  because  this  is  a  wrone  particularly  done  to  her,  yet  for  the 
loss  of  her  service  caused  by  thu,**  Per  Roll.  C.  J.  Norton  v.  Jason, 
Sty.  396. 
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procniee  of  marriage.  Sedper  curiamt  as  to  the  fint.^uiid. 
the  defendant's  entry  into  .the  house  without  the  privity  of 
the  father  or  mother,  is  plainly  a  trespass ;  as  to  the  2d»  the 
daughter  was  a  competent  witness,  and  no  more  interested  in 
the  question  than  servants  in  actions  brought  by  their  masters 
for  beating  them,  per  quod  their  masters  Idst  their  service,  in 
which  cases  the  servants  are  constantly  admitted,  ddly.  The 
damages  in  this  case  are  far  from  being  excessive;  the  de- 
fendant being  admitted  in  an  honourable  way,  made  a  verv 
ungenerous  use  of  the  acquaintance  with  the  daughter,  which 
is  a  great  agCTavation  of  his  offence,  and  it  is  hardly  possible 
to  estimate  the  damage  of  a  father  under  such  circumstances; 
and  as  to  a  Ioqs  of  service  not  having  been  proved,  that  was 
quite  immaterial,  the  rule  being,  that  where  the  loss  of  ser- 
vice is  the  gist  of  the  action,  there  it  must  be  proved ;  as  in 
trespass  by  a  master  for  beating  his  servant;  but  where  laid 
only  in  aggravation  of  damages,  loss  of  service  need  not  be 

E roved:  and  here  the  action  is  founded  on  the  trespass  in 
reaking  the  house,  and  the  loss  of  service  is  only  conse- 
quential to  it.  As  to  the  new  action  that  has  been  brought, 
we  cannot  take  any  notice  of  it 

Witnesses  cannot  be  examined^  on  the  part  of  the  plaintiff, 
as  to  the  daughter's  gentoil  character  for  chastity,  except  in 
answer  to  evidence  adduced  by  the  defendant  of  general  bad 
character'.  A  specific  breach  of  chastity  alledged  on  the 
part  of  the  defendant  will  not  afford  ground  for  such  exami- 
nation ^  Nor  does  the  mere  cross-examination  of  the 
daughter  to  show  that  she  had  been  guilty  of  in^)roper  con* 
duct,  entitle  the  plaintiff  to  call  other  witnesses  to  her  cha- 
racter*. The  daughter  is  not  bound  to  answer  in  cross-ex- 
amination, whether  she  had  not  previously  been  criminal 
with  other  men*.  Neither  can  evidence  be  admitted  that 
the  defendant  accomplished  the  seduction  by  means  of  a  pro^ 
mise  of  marriage  ^. 

Of  Ae  Da$nage9* 

Liberal  damages  are  usually  given  in  an  action  for  seduc- 
tion, and  the  courts  are.disinchnra  to  grant  new  trials  merely 
on  the  ground  of  excess  in  that  re8pect^ 

From  a  laudable  desire,  as  I  conceive,  to  suppress  the  vice 

X  Bftmfleldy.  Mauey,  1  Camp.N.P.Q.    a  Dodd  y.  Noxris,  3  Camp.  N.  P.  €• 

460.  519. 

7  S.  C.  b  lb. 

%  Dodd  ▼.  Nonii,  3  Camp.  N.P.C.    q  TuUidge?.  Wade,3Wi]t.l8.£dm<». 

519.  ton  T-  Machell,  2  T.  R.  4.  Btooett  V. 

AUoo«t,2T.R.  106.    ' 
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of  seduction,  against  which  our  criminal  code  has  not  pro* 
Tilled  any  punishment ;  many  eminent  judges  have  thought 
it  proper  to  direct  JMnes,  in  ascertaining  the  amount  of  the 
damages  in  this  action,  to  have  regard  not  merely  to  the 
injurv  sustained  by  the  loss  of  service,.  A  proper  compensa- 
tion for  which  might  amount  to  a  few  pounds  only,  but  also  ' 
to  the  wounded  feelings  of  the  parent  or  party  standing  in 
loco  parentis. 

In  Southernwood  v.  Ramsden,  Middx.  Sittings  after  H.  T. 
Idth  Feb.  1805,  which  was  an  action  by  a  custom-house  of- 
ficer against  a  cow-keeper,  for  the  seduction  of  the  plaintiff's 
daughter  per  quod  servitium  amisit^  Lord  EUenborough,  C.  J. 
in  explaining  the  nature  of  this  action,  said,  that  it  was  laid 
as  a  trespass,  and  was  founded  on  the  injury  done  to  the 
father  by  the  loss  of  the  service  of  the  child ;  this  was  ne- 
cessary to  let  in  the  case,  but  when  this  was  established, 
farther  damages  might  be  conceded  for  the  loss  which  the 
father  sustained  by  being  deprived  of  the  society  and  comfort 
of  his  child^  and  by  the  dishonour  which  he  receives.  The 
jury  gave  300/.  damages.  Lord  Eldon,  C.  J.  had  expressed 
a  similar  opinion  at  Bristol  Summer  Assizes,  1800,  in  the 
case  of  Chambers  v.  Irwin,  where  the  action  was  brought  by 
an  aunt,  for  the  seduction  of  her  niece,  against  the  defendant^ 
a  lieutenant  in  the  navy.  The  chief  justice  told  the  jury, 
that  in  calculating  the  quantum  of  damages,  they  were  not  to 
look  merely  to  the  loss  of  service,  which  taigbt  amount  only 
to  a  few  pounds,  but  also  to  the  wounded  feelings  of  the  party. 
The  jury  gave  9001.  damages. 

From  the  amount  of  the  damages  in  the  preceding  cases,  " 
it  will  be  observed,  that  due  respect  was  paid  by  the  jury  to 
the  direction  of  the  judge.  It  may  be  remarked,  that  al- 
though this  practice  of  giving  damages  for  the  wounded  feeU 
ings  of  the  party  can  scarcely  be  reconciled  with  the  strict 
rule  of  law,  which  entitles  a  person  to  recover  only  secundum 
allegata  4r  probata ;  yet,  when  the  nature  of  the  vice  of  se- 
duction, and  the  pernicious  consequences  which  result  from 
it  are  duly  consiaered,  few  persons  (however  anxious  they 
may  be  that  the  boundaries  between  civil  iqjuries,  and  cri' 
minal  offences  should  be  preserved  as  distinct  as  possible)  will 
regret  that  such  a  practice  has  been  adopted. 

Since  the  publication  of  the  preceding  remarks,  an  appli- 
cation was  made  to  the  court  or  B.  R.,  to  set  aside  an  inqui- 
sition on  the  ground  of  excessive  damages',  where  the  plain- 
tiff had  declared  against  the  defendant  for  the  seduction  of 

d  Irwin  ▼.  Deuman,  B.  R.  E.  49  G.  3,  MS.  and  11  Eaat,  23. 
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his  adopted  daughter  and  senraut,  and  the  jury  had  given 
100/.  damages,  although  it  appeared  that  the  only  pecuniary 
damage  which  the  party  had  sustained,  was  the  being  obliged 
to  hire  another  servant  for  vfive  weeks  during  the  lying-in. 
The  plaintiff  had  been  a  serjeant  in  a  regiment  of  the  line, 
and  the  servant  was  the  daughter  of  a  deceased  comrade, 
whom  the  plaintiff  had  adopted  and  maintained.     It  was 
\irged,  that  she  could  only  be  considered  as  a  servant;  and  a 
case  was  cited  as  having  been  tried  before  Chambre,  J.  at 
Worcester,  where,  upon  an  action  brought  by  a  father  for  the 
seduction  of  his  natural  daughter,  that  learned  judge  told*  the 
jury^they  must  consider  her  merely  in  the  character  of  a  ser- 
vant, and  award  the  plaintiff  a  compensation  for  the  loss  of 
service  only.    The  court,  however,  m  the  present  instance^ 
refused  the  application.  Lord  EUenborough,  C.  J.  observing, 
that  the  courts  had  uniformly  expressed  their  reluctance  to 
disturb  the  verdict  in  this  action,  merely  on  the  ground  of 
excessive  damages,  and  referred  to  Edmonson  v.  Machell, 
S  T.  R.  4. — that  it  was  a  case  sui  generis^  where,  in  esti- 
mating the  damages,  the  parental  feelings,  and  the  feelings 
of  those  who  stood  in  loco  parentis^  had  always  been  taken 
into  consideration ;  and  although  it  was  difficult  to  conceive 
upon  what  legal  principles  the  damages  could  be  extended. 
ultra  the  injury  arising  from  the  loss  of  service,  yet  the  prac- 
tice was  now  inveterate,  and  could  not  be  shaken.     He 
added/^,  that  the  action  having  been  considered  in  Edmon- 
son v.  Machell  to  extend  to  an  aunt,  as  one  standing  in  loco 
parentis^  he  thought  that  the   present  plaintiff,  who  bad 
adopted  and  bred  up  the  daughter  of  a  friend  and  comrade 
from  her  infancy,  seemed  to  be  equally  entitled  to  maintain 
the  action  on  account  of  the  loss  of  service  to  him,  ag- 
gravated by  the  injury  done  to  the  object  on  whom  he  had 
thus  placed  his  affection. 

e  11  £a8t,24,  5. 
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NUSANCE. 

I 

I.  In  what  Cases  an  Action  Jinr  a  Nusance  may  be  nuiin^ 


IL  By  wham  and  against  whom  an  Acttdh  for  a  ffusance 

may  he  maintcUnei. 
III.  Evidencc^^c 


h  /a  what  Csues  0n  Action  for  a  Nusance  may  be  mmm^ 

tatnedm 

An  action  on  ttie  esse  lies  for  a  iramDCe  to  the  habitatioD 
or  land  of  another ;  as^  if  A.  buitd  an  house  do  as  to  hang 
over  the  land  of  B.»  "whereby*  the  rain  fktls  upon  B.'s  land, 
and  injures  it,  B.  may  maintain  an  action  against  A«  for  this 
nusance\  So  if  the  o^mer  of  the  adjacent  land  erects  a 
building  so  near  the  house  of  the  {)laintifir  as  to  prevent  the 
air  and  Tight  frona  entering  and  coming  through  the  ptaintiff^s 
windows,  an  action  will  lie. 

Formerly  it  was  holden,  that  a  party  could  not  mamtaia 
an  action  for  a  nusance  of  this  kino,  unless  be  had  gained  a 
right  in  the  lights  by  prescription^  (I),  and  in  conformity 

a  Penniddock^a  caie^  6  Rep.  100.  b.    b  Bowry  ▼.  Pdpei  1  Leon*  16S.  Cro* 
1  Rol.  Abr.  107.  pi.  18.  8  Rol.  Ab^        £lis.  118.  S.  C. 
140.  pi.  11. 


(1)  But  if  the  owner  of  land  had  built  a  house  on  part  of  the 
land,  and  afterwards  sold  the  house  to  one  person,  and  the  adjacent 
land  to  another,  the  vendee  of  the  house  might  maintain  an  action 
against  the  vendee  of  the  land  for  obstructing  his  lights,  although 
the  house  was  not  an  ancient  house,  because  the  law  would  not  per- 
mit the  vendor,  and  by  consequence  no  person  claiming  under  him, 
to  derogate  from  his  own  grant*  Palmer  v.  Pletcher,  1  Lev.  122.  In 
cases  of  this  kind,  it  is  obvious,  that  as  the  plaintiff  could  not  aver 
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with  this  rule,  it  was  usual  to  state  in  the  deotaMioB  that 
the  house  was  an  ancient  house,  wherein  were  ancient  win* 
dows,  through  which  ther  light  had  entered,  and  had  been  . 
used  to  enter  from  time  immemorial*  (9).  But  the  modem 
doctrine  (which  was  first  laid  down  by  Wilmot»  J.',  and  has 
been  acted  upon  ever  since)  is,  that  upon  evidence  of  an 
adverse  enjoyment  of  lights  for  twenty  years  or  upwards, 
unexplained,  a  jury  may  be  directed  to  presume  a  right  by 
grant  or  otherwise.  But  if  the  period  of  enjoyment  falls 
short  of  twenty  years,  then  other  circumstances  than  the 
mere  length  of  time  must  be  brought  in  aid,  in  order  to 
raise  the  presumption  of  the  plaintiff's  right  (d).     Upon 

€  SfeCo.BDUtlt,  Aetioa  iivleCaae^  Uptoii,  B.  R.  M.  26  G.  3.    Tlieie 

pi.  17.  cases  art  reported  in  2  Wmi.  Sannd. 

d  Lewis  t.  Price,  Worcester  Sum.  Ass.  175.  a.    See  also  Hubert  y.  Qroves, 

1761,  coram,  Wilmot,  J.    Doogal  t.  1  Esp.  N.  P.  C.  14S. 
W|]iMi,0.B.T.9O.3^     Darwinv. 


i^^*"-"^"— ^^^"r 


and  prove  that  the  home  was  an  ancient  home,  such  allegation  an^ 
proof  must  hafe  been  deemed  unuocessary*  See  Cqz  v.  Mathews, 
1  Ventr.  237. 

(2)  Against  this  picsoription  a  contrary  prsscription  to  obstruct 
the  iighte,  could  not  be  alleged.  9  Rep.  S5.  b.  But  by  the  cottom 
of  Londoi^  every  citizen,  upon  an  ancient  foundatioot  may  boild  a 
house  as  high  as  be  pleases.    Anon.  Comyn's  IL  27^. 

(3)  The  same  rule  holds  in  respect  to  other  easenenls.  As  ad* 
verse  enjoyment  of  a  rieht  of  way  for  twenty  years  unezplaiDed,  is 
evidence  sufficient  for  the  jury  to  found  a  presumption  that  it  was 
a  legal  enjoyment.  Campbell  v.  Wilson,  3  East,  294«  In  an  ac- 
tion upon  the  case  for  obstructing  a  way  which  the  plaintiff 
claimea  over  defendant's  close,  it  appeared,  that  there  had  been  an 
afasolnttt  eitinguishment  of  the  riffnt  of  way  some  years  ago,  by 
unity  of  posssession;  but  the  way  having  been  used  for  thirty  yearsf 
Meceding  the  action,  Yates,  J.  directed  the  jurv  to  presume  a  grant 
from  the  defendant  Keymer  v.  Summers^  Boll.  N.  P.  74«  cited  in 
3T.  R.167. 

Indepei^SAt^  of  any  particular,  enjoyment  which  another,  has 
been.aocustom^  to  have*,  every  per^n  is  entitled  to  the  benefit 
of  a  ibw  of  water  in  his  own  land,  without  diminution  or  alteration ; 
but  an  adverse  right  may  exist  founded  on  the.  occupation  of  ano- 
ther; and  althoujgh  the  s1;^ream  be  either  diminished  in  quantity,  or 
even  corrupted  m  qualiW,  as  by  means  of  the  exercise  of  certain 
trades,  vet  if  the  occupation  of  the  party  so  taking  or  using  it  hath 
existed  for. so  long  a^ine  as  may  raise  tl^e  presumption  of.  a  grant, 

•  P^LerdEUenboRmsli,C;J.lBBeel6yv.8hew,eBBM,ai4.   SeS-absBih 

stoo  ▼.  ntnsied,  i  Ctmjf.  fk  PjC.  468. 
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this  principle  of  preeuming  a  right  by  graot»  &c  from  length 
of  poBBession,  it  has  been  usual  to  insert  in  the  declaration  a 
count,  with  a  general  description  of  the  house  and  windows, 
not  stating  them  to  be  ancient  (i). 


the  other  party,  whose  land  is  below>  must  take  the  stream  subject 
to  such  adverse  right.  Twenty  years  exclusive  eujoyrnent  of  the 
water,  in  any  particular  manner,  affords  a  conclusive  presumption 
of  right  in  tne  party  so  enjoying  it,  derived  from  grant  or  act  of 
Parliament.  But  less  than  twenty  years'  enjoyment  may  or  may 
not  afford  such  a  presumption,  accordingly  as  it  isftftended'with 
circumstances  to  support  or  rebut  the  right.  When  a  mill  has  been 
erected  upon  a  stream  for  a  long  period  of  time,  it  gives  to  the  owner 
a  right  that  the  water  shall  continue  to  flow  to  and  from  the  mill  in 
the  manner  in  which  it  has  been  accustomed  to  flow  during  all  that 
time.  The  owner  is  not  bound  to  use  the  water  exactly  in  the  same 
manner  or  to  apply  it  to  the  same  mill :  if  he  were,  that  would  atop 
all  improvements  m  machinery.  Hence  the  occupier  of  a  mill  built 
on  the  site  of  an  old  mill,  which  had  existed  for  forty  years,  may 
maintain  an  action  for  forcing  back  water  and  injuring  hi^  mill, 
although  he  has  not  enjoyed  the  mill  precisely  in  the  same  state  for 
twenty  years ;  and  therefore  it  was  holden  to  be  no  defence  to  such 
an  action  that  the  occupier  had,  within  a  few  years,  erected  in  his 
mill  a  wheel  of  different  dimensions,  but  requiring  less  water  than 
the  old  one.  Saunders  v.  -Newman^  1  B.  &  A.  258.  In  a  public 
navigable  river  twenty  years'  possession  of  the  water  at  a  given  level 
is  not  conclusive  as  to  the  right.  Vooght  v.  Winch,  2  B.  &  A.  662. 
The  presumption  of  a  right  by  prescription  to  a  pew,  founded  ^on 
long  enjoyment,  may  be  rebutted  by  showing  the  time  when  the 
pew  was  originally  built.  Grifhth  v.  Matthews,  5  T.  R.  296.  N. 
**  A  seat  in  a  church  may  be  annexed  to  a  house,  either  by  a  faculty 
or  prescription  ;  and  from  long  uninterrupted  usage  a  facidty  may 
be  presumed."  Per  BuUer,  J.,  S.  C.  An  action  at  common  law 
will  not  lie  for  disturbing  another  in  the  possession  of  a  pew,  unless 
the  pew  be  annexed  to  a  house  in  the  parish.  Mainwaring  v.  Giles, 
5  B.  &  A.  356.  An  old  entry  in  the  vestry  book,  signed  by  the 
churchwardens,  stating  that  tihe  pew  had  been  repaired  by  the  then 
owner  of  the  messuage  (under  whom  plaintiff  claimed)  in  consideration 
of  his  using  it,  is  admissible  evidence,  being  made  by  the  church- 
wardens within  the  scope  of  tjieir  official  authority,  and  as  shewing 
the  reputation  of  the  parish  upon  the  right.  Price  v.  Littlewood, 
3  Camp.  288. 

/  (4)  Formerly,  indeed,  the  omission  of  the  word  ancient  was  cured 
by  verdict,  in  cases  where  it  was  alleged  in  the  declaration,  quod 
lumen  inferri  consueviU  because  from  those  words  the  court  would 
intend,  that  a  prescription  had  been  given  in  evidence.  Rosewell  v. 
Prior,  Ld.  Raym'.  392.  Salk.  459,  460.  Carth.  454.  So  quod  de 
jure  viam  kabuU  was  holden  good  after  verdict,  without  other  words 
of  prescription.    St.  John  v.  Moody,  2  Lev.  148. 
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Total  privatioD  of  )ight  is  not  neceesary  to  Sfistaio  the 
action.  If  the  plaintiff  can  prove,  that  by  reason  of  the  ob- 
struction he  cannot  enjoy  the  light  in  so  free  and  ample  a 
manner  as  he  did  before,  it  will  be  sufficient*.  If  an  ancient 
window  be  enlarged^  the  owner  of  the  adjoining  land  cannot 
lawfully  obstruct  the  passage  of  light  to  any  part  of  the  space 
occupied  by  the  ancient  window,  although  a  greater  portion 
of  light  be  admitted  through  the  unobstructed  part  of  the  en- 
larged window,  than  was  anciently  enjoyed  ^ 

It  would  be  an  endless  task  to  enumerate  all  the  instances 
of  nusance^  for  which  an  action  may  be  maintained*  It  may 
be  sufficient  to  observe,  that  the  erection  of  any  thing  offen- 
sive so  near  the  house  of  another,  as  to  render  it  useless  and 
unfit  for  habitation^  e.  g.  the  erection  of  a  swine-stye',  lime- 
kiln\  privy*,  smith's  forge^,  tobacco  milP,  tallow  furnace 
near  a  common  inn*',  or  the  like,  is  actionable.  The  princi- 
ple on  which  the  rule  of  law  proceeds  is,  sic  utere  tuo,  ut  non 
Icedas  alienum ",  "  enjoy  your  own  property  in  such  a.  man- 
ner, as  not  to  injure  that  of  another  person."  It  must  not, 
however,  be  inferred,  from  the  preceding  remarks,  that  an 
action  can  be  maintained  for  a  thing  done  merely  to  the  in- 
convenience of  another. 

The  building  a  wall  which  merely  intercepts  the  pros- 
pect of  another,  without  obstructing  the  light,  is  not  action- 
able*  ^ 

So  the  opening  a  window,  whereby  the  privacy  of  a  neigh- 
bour is  disturbed,  is  not  actionable b.  The  only  remedy  in 
this  case  is  to  build  on  the  adyoining  land,  opposite  tathe  of- 
fensive widdow. 

In  an  action  on  the  case  against  defendant,  for  keeping 
dogs  so  near  plaintiff's  dwelling-house^  that  he  was  dis- 
turbed in  the  enjoyment  thereof,  it  appeared  in  evidence, 
that  defendant  kept  six  or  seven  pointers  so  near  plaintiff's 
dwelling- housd,  that  his  family  were  prevented  from  sleep- 
ing during  the  night,  and  were  very  much  disturbed  in  the 
day-time*    There  was  not  any  evidence  given  on  the  part 

e  Cotterell  y.  Giiffitbt,  4  £sp.  N.P.  C.    m  Morley  y.  PiragneU,  Cro.  Car.  510. 
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f  Chandler   y.   Thompson,   3 
N.  P.  C.  80.  per  Le  Blanc,  J. 

g  Aldred*!  caset  9  Rep.  59.  a. 

h  PerWn7,C.J.,«.C. 

i  Jonei  y.  Powel,  Hntt.  136. 

k  Bndtey  y.  GiU,  Lntw.  69. 

1  Styan  y.  Hutchioion,  London  Sit- 
UngB  after  M.  T.  40  0. 3.  B.  R.  Ken- 
yon,  C.J.  MSS. 


n  9  Rep.  59. 
Camp,    o  PerWra7,C.J.9Rep.58.b.Knowle9 

y.  Richaidion,  1  Mod.  55. 
p  Per  Eyre,  C.  J.  ez  relatione Le  Blanc, 

J.  3  Camp.  N.  P.  C.  82. 
q  Street,  clerk,  y.  Togfwell,  B.  R.  Bl  T. 

41  G.  3.  MSS. 
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•of  the  cl6fendant»  notwithstanding  whieh  the  jury  found  a 
verdict  fbr  defendant  On  a  motion  for  a  new  trial.  Lord 
Kenyon,  C.  J.  said,  **  I  know  it  is  very  disagreeable  to  have 
such  neighbours,  but  we  cannot  grant  a  new  trial.  Cases 
certainly  of  this  nature  have  been  made  the  subject  of  inves- 
tigatipn  in  courts  of  justice:  I  remember  a  case  in  Peere 
Williams',  '  where  the  plaintiff's  house  being  so  near  the 
church,  that  the  five  o'clock  morning  bell  disturbed  her,  the 
plaintiff  came  to  an  agreement  with  the  churchwardens,  that 
•he  should  ereot  a  cupola  and  a  clock,  and  in  consideration 
thereof  the  five  o'clock  bell  should  not  be  rung.  This  was 
coDsidepBd  as  a  good  agreement,  and  the  chancellor  decreed 
an  injunction  to  alay  tbe*ringiiig  the  bdl/  If  the  defendant 
continuea  the  mmance^  and  you  think  it  advisable,  you  may 
bring  a  new  action/*    Rule  refused. 

An  action  cannot  be  maintained  for  a  reasonable  use  of  a 
person's  right,  although  it  may  be  to  the  annoyance  of  an* 
other :  as  if  a  butcher,  brewer,  &c.  use  his  trade  in  a  conve- 
nient place*. 

For  a  nusance  in  a  public  higbwav,  an  action  cannot  be 
maintained,  unless  there  be  special  damage^ ;  and  mere  oh* 
struction  of  the  plaintiff's  busmess",  or  delaying  him  a  little 
while  in  a  journey',  is  not  such  special  damage  as  will  sus- 
tain an  action;  for  the  damage  ought  to  be  direct i^,  and  not 
consequential ;  e.  g.  the  loss  of  a  horse,  or  some  corporal 
burt»  as  falling*  into  a  trench,  &c.  (5)s  and  the  party^must 
have  used  common  and  ordinary  caution*.  If  the  imme* 
diate  and  proximaite  eause  of  damage  be  the  unskiifulness  of 
the  plaintiff,  he  cannot  recover.  As  where  it  appeared '  that 
some  bf  icklayers  employed  by  the  defendant  had  laid  seve- 
ral  barrow«liiU  of  lime  rubbiin  befofb  tbetlefendant'etlmr; 
the  pbintiffwaa  passing!  in*  a  single  horsc' chaise;  the  wind 


r  ]iaiikiD'T,Ntttkin«9P*WBi».S6S.  x  Pfcr  Cur.  Cafkb.  ISi; 

■  Com.  Dig.  action  vpoa  Uie  case  for  7  Per  Cur.  in  Paine  y.  Paitricb,  CaiUi. 

naiaDce(C.)  191. 

t   1  lofft  6S.  a.  s  Bcitlerfi«ld  V.  FoKftter,  11  East.  60. 

u  Habert  ▼.  QroTes,  1  £sp.  N.P.C.  a  Flower  y.  Adam,  2 Taunt. 314. 

14S.'Citad  in  Roae  y.  Milca»  B.  E.  £.  T. 

66  0. 3. 4  Maule  k  Selwyn^  109» 


■^•^-••••••— ^i*»«i»**»«W**«wwi*»— -^-■•i*^.— •— •i**pw*«»i"^i^-**"*«"»^ 


(5)  The  grantee  of  an  occupation  way  m^  masntaia  an  action 
against  the  owner  of  the  land  over  which  the  way  leads  for  obstmet* 
ing  it,  without  proving  special  damafl«»  although  it  appear  that  such 
way  has  been  used  by  the  public  rot  twehe  years  and '  upwards. 
Alien  V.  Ormond,  8  East,  4. 
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raifled  a  whirlwind  of  the  lime  rubbish,  and  that  frightened 
the  horse,  which  usually  was  very  quiet;  he  started  on  one 
side,  and  would  have  run  against  a  waggon  which  was  meet- 
ing them,  but  the  plaintiff  hastily  pulled  him  round,  and 
the  horse  then  xan  over  a  lime  heap  lying  before  another 
man's  door:  by  the  shock  the  shaft  was  broken;  at|d  the 
horse  being  still  more  alarmed  by  it,  r^n  away,  and  overset 
the  chaise,  and  the  plaintiff  was  thrown  out  and  hurt  It 
was  holden,  that  as  the  immediate  and  proximate  cause  of 
the  injury  was  the  uoskilfulness  of  the  driver,  the  action 
could  not  be  maintained. 

Whether  the  damage  stated  be  sufficient  to  maintain  the 
action,  is  frequently  the  subject  of  controversy  (6). 

The  plaintiff  declared*,  that  he  was  entitled  to  certain 
tithes,  and  that  his  direct  way  to  carry  them  to  his  barn  was 
through  a  certain  highway ;  that  the  defendant  had  stopped 
up  the  highway  by  a  ditch  and  gate  erected  ex  trannverso 
vice:  and  that  by  reason  of  such  obstruction,  he  (the  plain- 
tiff) was  forced  to  carry  his  tithes  by  a  longer  and  more  dif- 
ficult way ;  verdict  for  the  plaintiff,  and  5/.  damaged.  It 
was  moved  in  arrest  of  judgment,  that  this  being  laid  in  a 
common  highway,  the  obstruction  was  a  common  nusance, 
and  that  therefore  the  action  would  not  lie  ;  and  I  Inst  5& 
was  cited ;  but  it  was  resolved  by  the  court  that  the  action 
was  maintainable ;  for  they  said,  that  this  rule,  ^*  that  the 
action  will  not  lie  for  that  which  every  one  suffers/*  ought 
not  to  be  taken  too  largely ;  in  this  case  the  plaintiff  had 
sustained  a  particular  damage;  for  the  labour  an^  pains 
which  he  was  forced  to  take  with  his  cattle  and  servants,  by 
reason  of  the  obstruction,  might  be  of  more  value  than  the 
loss  of  a  horse,  which  had.  been  holden  to  be  sufficient  da« 
mage  to  maintain  such  action. 

This  case  was  recognized  in  Chichester  v.  Lethbridge, 
Willes,  73,  where  the  declaration  was  similar  to  the  fore- 
going, with  this  addition  only,  that  defendant  opposed  the 
plaintiff  in  attempting  to  remove  the  nusance. 

Where  plaintiff  declared  that  before,  and  at  the  time  of 
committing  the  grievance,  he  was  navigating  his  barges 
laden  with  goods,  along  a  public  navigable  creek,  and  that 
defendant  wrongfully  moored  a  baree  across,  and  kept /the 
same  so  moored,   from  thence   hitherto,  and   thereby  ob- 

b  Hart  y.  Baiset,  T.  Jones,  156. 


(6)  See  an  useful  note  on  this  subject  by  Duraford,  Willes,  74. 
you  II.  E  B 
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8truct6d  the  public  navigable  iMfk^  d^d  prevented  the 
plaintiff  from  navigating  his  bai^ges  so  hden,  per  quod  plain- 
tiff was  obliged  to  convey  hit  goods  a  gr^at  distance  over 
land,  and  was  put  to  trouble  and  expense  in  the  carriage  of 
his  goods  over  land  :  held  ^,  that  this  was  sufficient  special 
damage,  for  which  an  action  upoli  the  cas^  would  lie. 

Where  there  is  direct  special  damage,  an  action  on  tHe 
case  lies  for  not  repairing  '  as  well  as  for  a  nusance  in  a  high- 
way, if  an  individual  is  liable  to  repair;  but  otherwise^ 
where  the  county  or  parish  is  to  repair  the  highway*. 

If  the  proprietor  of  tithes  permit  them  to  continue  upon 
the  soil  ^  the  land-owner  may  ipaintain  an  action,  and  recp* 
ver  damages  a^inst  the  tithe-owner,  for  having  suffered  tne 
tftbe  to  remam  on  the  land  more  than,  a  reasonable  time 
aftef  it  was  set  out,  to  the  detriment  of  the  herbage  (?)• 

But  this  laction  cannot  be  maintained,  if  the' tithe  has  not 
been  duly  set  out ;  e.  g.  if  the  tithe  of  wheat  has  been  set  out 
in  shocks  or  riders,  as  they  are  terined  in  the  north  of  Eng^ 
latid,  instead  of  being  set  out  in  the  sheafs  as  the  common 
law  required :  or  if  the  tithe  of  hay  has  been  set  out  in  the 
sXvath,  instead  of  being  seft  out  in  the  cock  ^;  or  if  it  be  set 
out  in  grass  cocks  without  having  been  tedded. 

In  an  action  against  (be  defendant  for  n^lectiag  to  take 
away  the  tithes  of  bay  from  the  plaintiff's  ground  after  the 
same  had  been  duly  set  out,  and  notice  given  to  defendant, 
'  by  the  plaintiff',  it  appeared  in  evidence,  that  the  tithes 
were  set  out  from  the  swath  into  grass  cocks,  without  any 
tedding  or  making  of  the  same;  wberetHpon  Heath,  J.  non- 
suited the  plaintiff,  on  the  ground  that  the  plaintiff  on^t 
first  to  have  tedded,  ii^e  grass.  Xin  motion  to  set  aside  the 
non-suit,  the  court  of  B.  R.  were  Of  opinion,  that  Heatb^  J. 
had  correctly  laid  down  at  the  trial  the  common  law  princi- 
ple as  applied  to  this  case;  Lord  Elllenborough,  C.'J.  ob- 
serving, '*  the  rule  is  for  the  rector  to  take  bis  tenth  part  in 
that  first  convenient  stage  of  the  process  when  the  stityect 

6  Rose  y.  M&m,  4  Bfsuie  9c  tot^ynf,  f  Admitted  St.R.TS. 

101.  '  .  >  .  $  fiballcPOiB  ff  Jowle,  13  £f|s^.  291*  v 

4  !  rns't.  56  k.  p.  (2.)  HaVirave't  ecf .  E  Maves  v.  Wi&et,  3  Era,  N.  P.  JC  31 . 

e  lUketl  V.  Men  of  t>mtti  i  t,  it.  \  NethniliiW.  Moi^,  KJE^f.' 

671. 

I 

(7)  The  land-owner  may  Alio  distniin  the  tiAies  damage  feasant; 
adra.  per  Ld.  Kepyon,  .C.  J.  .8  T.  R.  76*;  bat  he  cannot  justify 
turning  in  bis  cattle  on  the  land,  and  thereby  consuming  the  tithe* 
Williams  v.  LWnfer^  »  T;  R.'  72. 
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matter  may  be  equally  divided,  and  that  is  when  it  is  put 
into  graaa  cocks  in  the  commoQ  process  of  hay-making ; 
and  it  is  agreed  on  all  hands  that  the  usual  course  is  for  t£e 
grass  to  be  tedded  after  it  is  cut,  before  it  is  made  into  grass- 
cocks.  This  may  possibly  not  be  necessary  under  extraor- 
dinary circumstances  of  weather ;  but  where  that  is  so,  it 
ought  to  be  shewn.  Le  Blanc,  J.  added,  that  the  subject 
matter  was  not  in  a  projjer  state  to  be  tithed,  until  4t  came 
into  grass  cocks,  in  the  ordinary  course  of  the  process  of 
making  it  into  hay  s  that  is,  by  first  turning  over  tne  swath, 
after  it  bas  been  cut,  that  the  under  side  may  be  exposed  to 
the  action  of  the  sun  and  air,  which  he  took  to  be  tedding 
it;  and  in  that  state  qnlv  (he  did  not  speak  of  extraordinary 
cases,)  can  it  properly  be  put  into  srass  cocks.  The  same 
rule  of  law  haa  been  recognized  in  Blaney  v.  Whitaker,  B. 
R.  M.  23  Geo.  3.  That  was  an  action  on  the  case  against 
the  parson  for  not  taking  away  the  tithe  of  turnips  irfker  they 
had  been  set  out.  The  turnips  had  been  drawn  to  feed  cat* 
Ue,  and  every  tenth  turnip  was  thrown  aside  as  drawn,  on 
a  ridge  opposite,  for  the  parson.  The  question  was  whe«> 
tlier  the  tithe  were  properly  set  out  ?  the  parson  contending, 
that  the  turnips  ought  to  be  set  out  in  heaps,  or  at  least  ga- 
thered into  heaps  for  bim«  Mr.  Justice  Ashhurst  said,  that 
in  hay  and  com,  the  fiurmer  must  put  it  into  cocks  and  sheaves 
for  his  own  benefit,  and  therefore  he  shall  do  the  same  for 
the  parson ;  but  that  a  man  was  not  obliged  to  bestow  more 
labour  than  the  nature  of  the  thing  required  for  the  benefit 
of  the  rarson :  and  that  this  agreed  with  the  cases.  Mr. 
Justice  Buller  said,  that  he  entirely  agreed  with  his  brother 
Ashhurst,  That  if  the  farmer  put  them  into  heaps  for  him- 
self, he  should  do  so  for  the  parson ;  but  if  he  did  not  do  so 
for  himself,  he  need  not  do  so  for  the  parson.  I'hat  the  rule 
of  law  was,  that  things  should  be  tithed  as  soon  as  they  were 
in  a  proper  state  to  m  tithed ;  the  same  was  the  oase  with 
hay  and  com.-* 

.  In  a  subsequent  case  of  Halliwell,  Clk.  v.  Trappes,  C.  B* 
Trin.  49  6.  3.  2  Taunt  55.  from  York  assizes,  it  appeared 
that  on  the  same  day  on  whicb  the  grass  was  cut,  the  owner 
tedded  it  abroad,  and  on  collecting  it  together  again  into  what 
were  in  that  country  called  lap-cocks  or  foot-cocks,  be  set  out 
every  tenth  cock.  It  was  admitted,  that  the  ^rass  in  that 
state  was  not  fit  to  be  put  into  a  stfick,  it  was  neither  hay  nor 
grass ;  and  when  the  land-owner*s  hay  was  again  spread  out, 
there  was  not  rooin  for  the  tithe  owner  to  spread  out  his  tithe 
to  dry  withottt  U-eading  on  the  hay  of  the  Ismd^owner ;  as 
much  space,  however,  was  left  for  spceading  oat  the  titl^e  ,^ 

£s2    . 
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the  ground  that  the  tithe  had  grown  upon.  It  was  ho(den 
by  Lawrence,  J.  at  the  assizes,  and  afterwards  by  the  court, 
that  the  tithe  was  duly  set  out  It  was  adjudged  also  in  the 
same  case  that  the  common  law  mode  of  setting  out  the 
tithe  of  corn  is  in  the  sheaf,  and  not  in  the  shock  \ 

There  is  another  general  rule  on  this  subject,  which  ought 
to  be  mentioned,  viz.  that  the  tithe  ought  to  be  so  set  out,  and 
the  nine  parts  left  so  long  that  the  parson  may  have  an  op- 
portunity of  judging  by  the  view,  whether  the  tithe  is  fairly 
set  out  or  not'  (8).  Corn  must  be  tithed  in  the  first  conve- 
nient state  in  which  the  tithe  can  be  collected  after  the  corn 
is  cut,  which  is  in  sheaves ;  and  if  the  farmer  adopt  any  mode 
of  tithing,  whjch  excludes  or  abridges  the  due  means  of  the 

E arson's  camparing  the  tenth  sheaf  with  the  other  nine,  it  is 
ad. 

Tb<$  common  law  does  not  require  any  notice  to  the  par- 
son of  tithe  being  intended  to  be  set  out,  either  of  prraial 
tithes,  or  of  animals" :  but  there  may  be  a  special  custom  re- 
quiring such  a  notice*,  and  notice  should  be  given, of  tithe 
having  been*  set  out  previously  to  bringing  an  action  for  not 
removing  it.  , 


11.  By  VDhom  and  against  whom  an  Action  far  a  N usance 

way  be  maintained. 


as 
as 


If  the  nusance  be  to  the  damage  of  the  reversionary 
well  as  the  possessory  interest,  an  action  may  be  brought 

k  Shallcrots  v.  Jowie,  B.  R.  H.  5T  G.  3.  tbe  defendant  ibr  not  taking  away  the 

13  East,  261.  S.  P.  tithe  of  lambe  and  calvw,  alter  the 

1  Admitted  per   Cur.  in  Halliwell  ▼.  plaintiff  had  set  them  out.    Verdict 

Trappet,  2  Taunt.  59.  for  plaintiff  1«.  for  lambs,   U.  for 

m  1  Rol.  Abr.  648.  tit.  DismM  (X.)  pi.  1 .  eaWea.    See  also  Kemp  ▼.  Fiiewdod, 

'  Bodj  y.  Johp80D»  Qei^.  iiomerset  .  U  Bast,  358. 

$uma)er  .Assizes,  1815,  Daropier,  J.  n  Butter  v.  Heathby,  3  Burr.  1891. 

S.  V.  N.    This  was  an  action  against  o  Admitted  aig.  3  Burr.  1892. 


(8)  'the  same  point  was  adverted  to  in  Shallcross  v.  JowIe,  where 
it  seemed  to  be  the  opinion  of  the  court,  that  after  the  land-owner 
had  set  apart  the  tenth-sheaf,  he  ought  to  allow  the  remaining  nine 
sheaves  to  remain  on  the  ground  a  convenient  time  before  he  put 
them  into  shocks,  in  order  that  the  tithe-owner  might  have  an  op- 
portunity of  judging  whether  his  tithe  had  been  fieiirry  set  out. 
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well  by  the  revereioner'  as  by  tbe  tenant  in  poBseesiM,  atid 
each  will  be  entitled  to  recover  damages  coramensorate  with 
the  injuries,  which  their  respective  interests  may  have,  sus- 
tained. 

If  the  house,  &c.  afiected  by  the  nusance  be  aliened,  the 
alienee,  after  request  made  to  remove  or  abate  the  nusance, 
may  maintain  an  action  for  the  nusance^. 

Tenants  in  common  may  join  in  an  action  to  recover  da- 
mages for  a  nusance,  which  concerns  the  tenements  which 
they  hold  in  common. 

'The  actfon  may  be  maintained  against  the  person  who 
erects  the  nusance,  or  his  alienee ',  who  permits  the  nusance 
to  be  continued.  If  the  party,  against  whom  a  verdict  in 
an  action  of  this  kind  has  been  recovered,  does  not  abate  the 
nusance,  another  action  may  be  brought  for  continuing  the 
nusance,  in  which  the  jury  will  be  directed  to  give  lai^ge  da- 
mages. N.  It  is  usual,  in  the  first  action,  to  give  nominal 
damages  only,  which,  however,  entitle  the  plaintiff  to  full 
costs.. 

Tenant  for  years  erected  a  nusance',  and  afterwards  made 
an  under-lease  to  L  S.  The  question  was,  whether,  after  a 
recovery  against  the  first  tenant  for  years  for  the  erection,  ah 
action  would  lie  against  him  for  the  oontinuaiKe,  after  be 
had  made  an  under-lease?  Et  per  cur.  it  lies;  for  he  trans- 
ferred it  with  the  original  wrong,  and  his  demise  affirms  the 
continuance  of  it ;  he  hath  also  rent  as  a  consideration  for 
the  continuance,  and  therefore  ought  to  answer  the  damage 
it  occasions.  Vide  Wm.  Jones,  27^.  Receipt  of  rent  is  up- 
holding. Cro.  Jac.  373.  655.  The  action  lies  against  either 
at  the  plaintiff's  election. 

Case  lies  against  the  landlord  of  a  house  demised  by.  lease, 
who,  under  his  contract  with  his  tenants,  employs  workmen 
to  repair  the  house,  for  a  nusance  in  the  house  occasioned  by 
the  negligence  of  his  workmen  *• 

The  trustees  of  a  turnpike  road,  empowered  by  stat  to 
make  water  courses,  to  prevent  the  road  from  being  over- 
flowed, directed  their  surveyor  to  present  a  plan  for  carrying 
off  the  water  of  an  adjacent  brook :  he  recommended,  and 
on  that  recommendation  they  adopted,  and  caused  him  to 
make  a  wide  channel  from  the  road,  gradually  narrowing, 
and  conducting  the  water  into  the  ordinary  fence  ditches  of 

p  BediDgfield  ▼.  Onslow,  3   Lev.  209.  r  6  Rep.  100.  b. 

,     Leader  y.  Moxod,  3  Wils.  461 .  2  Bl.  8  RoseweU  v.  Prior,  Salk.  4G0. 

R.  024.  S .C.  t  Lenlie  ▼.  POoadt;  4  Taunt.  649 
q  Peniuddock'tCttse,  5  Rep.lOl.  a. 
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the  ptakUHni  iMd,  wMdi  W'eve  fadalfltcMM;  tib  fli^charge  it, 
and  ais  tmid  wM  consequently  overflowed.  R  was  licmen* 
l;hat  an  action  did  not  lie  against  the  defendant  who  was 
one  of  the  trustees,  and  the  chairman/  who  had  signed  the 
0fd0r  for  cutting  this  trench ;  for  the  defendant  was  not  a 
volunteer;  he  executed  a  duty  imposed  on  him  by  the 
legislature,  which  4ie  was  boand  to  exacute ;  and  he  had 
exercised  hid  best  skill,  diligence^  and  caution  in  the  ex- 
ecution of  it. 


III.  Evidence^  <8fe. 


Ttfi  plaintiff  must  be  prepared  to  prote  his  possession  «f 
the  land,  house,  &c«  afiSected  fay  the  nasanoe,.  jokI  the  ^con- 
tinuance or  erection  of  the  nusance  by  the  defendant,  as  the 
circumstances  of  the  case  may  require,  and  idso  the  injniy 
thereby  sustained. 

Where  the  plaintiff  complains  of  an  injury  to  an  ease- 
4nent',  it  will  be  incumbent  on  him  (unless  he  can  shew  an 
express  grunt)  to  cany  his  evidence  of  the  condition  ef  the 
iand,  ftc  and  the  enjoyment  of  the  right,  as  fhr  bade  as 
fiossibie,  in  order  to  raise  a  presumption  of  right  by  grant  or 
prescription. 

This  action  being  local  in  its  nature,  the  nusance  must  be 
proved  to  have  teen  committed  in  the  county  where  the 
Venue  is  laid^  But  it  is  not  necessaiy  that  the^vamen 
lAiouId  lye  described  with  any  local  certainty*,  ft  is  suffi- 
'cient  if  the  declaration  point  out  the  gravamen  with  certainty 
enough  to  enable  the  defendant  lo  have  notice  of  it 

The  general  issue  to  an  action  for  a  nusance  is,  not  guilty, 
under  which  every  thing  that  shews  that  the  defendant  did 
what  he  lawfully  might  do,  may  be  given  in  evidence  (9). 

Hence  the  defendant  may  prove  that  the  plaintiff  gave  him 
leave  by  {)arol  to  do  the  act  which  occasioned  the  nusance*, 
and  that  it  was  done  under  that  permission ;  for  a  licence 
^ecuted  is  not  countermandable. 

u  Sutton  y.  Clarke,  6  twint.  20.  Douf laa,  -a  JBut,  497.    See  aifo  Jef- 

X  Ptiate*!  Evid.  294.  feriei  ▼.  Dunoombe,  11  East,  226. 

y  Warrel  y.  VITebb,  1  Taunt,  R.  d79.  a  Winter  ▼.  Bcockwell,  8  East,  S08. 
s  Mcnej  and   Irwell   Navigation  ▼. 


(9)  **  Evidence  upon  the  general  issue  has  of  late  been  allowed  in 
maiw  cases,  which  in  foraier  times  would  not  have  been  adnitled.*' 
Per  King,  C.  J.  Anon.  C.  B.  £•  4  Geo.  1.  Comyns' R.274. 
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CHAP.  XXXI. 


PARTNERS. 

I.  JViat  is  neeetsary  to  constitute  a  Partnership. 

II.  How  far  the  Acts  of  one  Partner  ar^e  binding  on  his 

Co^artnerfi. 
111.  Of  Actions  iy  and  against  Partners. 
IVm  Evidence,  "    • 


I.  What  is  necessary  loconstituie  a  Partnership. 

9  * 

i 

Xn  ofder  to  constitute  a  complete  partnership,  as  well  be- 
tween the  JMirties  as  in  respect  to  strangers  who  may  deal 
with  them,  a  communion  of  participation  of  profits  and  loss 
is  essential.  The  shares  of  the  parties  must  be  joint,  though 
it  is  not  necessary  that  they  should  be  equal.  If  the  parties 
be  jointly  concerned  in  the  purchase,  they  must  also  be 
jointly  concerned  in  the  future  sale,  otherwise  they  are  not 
.partners. 

^. for.))iipse)f  and  his.two  nartners*  (who  w^ere j^eneial 
.nieft:()i(nt3)>  Q*  for  hjmself  ina  partner  (who  were  oil  mer« 
cbants),  ,C.  ,for  hin^seli  jand  son,  ( who .w^re. also  oil  mer- 
cbantjf),  agr^  tp  .purchase  ipintly  ^s  .much  oil  .^  they 
could  produre,  on  ;i  prospect  that  the  p^ice  of  th^  comrno- 
dity  would  rise.  A.  ^was  to  be  the  ostensible  buyer,  and 
the  others  ytrere  to  share  in  his  purchase,  at  the  same  price 
which  he  might  give.  A.  ajid  Co.  were  to.  have  a  half,  B.  and 
Co.  a  quarter,  and  C.  apd  Co.  the  remaining  quarjter.  In  pur- 
suance of  this  agreement  A.  and  Co.  (^rdered  a'  broker  to  buy 
quantities  of  oit.  The  broker  accordingly  bought  several  ship 
loads,  and  among  the  iiest  a  ship  load  from  the  plaintifiTs.  To 
some  of  the  vendors,  (not  plaintiffs  in  this  action),  B.  and  Co. 
and  C.  and  Co.,  during  the  treaty,  declared  it  to  be  a  com* 

a  Coope  and  otiien  v.  Eyre  and  oUien, !  U.  Bl.  37. 
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mon  concern  between tbem  and  A.  and  Co. ;  but,  with  respect 
to  the  plaintiffs,  the  purchase  was  made  in  the  name  of  A. 
and  Co.  only,  without  any  notice  that  the  other  defendants 
had  any  concern  in  it.  The  majority  of  the  court,  viz. 
Heath,  J.,  Gould,  J.,  and  Lord  Loughborough,  C.J.  were  of 
opinion  that  B.  and  Co.  and  C.  and  Co.  were  not  to  be  con- 
sidered as  partners  with  A.  and  Co.,  on  the  ground  that 
there  was  no  communiofi  of  profit  and  loss.  Each  party 
was  to  have  a  distinct  share  of  the  whole ;  the  one  to  have 
no  interference  with  the  share  of  the  other,  but  each  to  ma- 
nage his  share  as  he  judged  best.  The  proBt  or  loss  of  the 
one  might  be  more  or  less  than  that  of  the  other.  This  was 
a  sub-contract,  by  which  was 'to  be  understood  a  contract 
subordinate  to  another  contract,  made  or  intended  to  be 
made,  between  the  contracting  parties  on  one  part,  or  some 
of  them,  and  a  stranger.  A.  and  Co.  were  the  only  pur- 
chasers known  to  the  plaintiffs;  entire  credit  was  given  to 
them  alone.  The  contracts  made  with  the  other  merchants 
were  not  admissible  evidence  in  this  cause,  except  to  prove 
a  fraud,  if  the  facts  had  gone  that  length;  namely,  that  the 
house  of  A.  and  Co.  as  a  failing  bouse,  was  to  stand  forward 
in  order  to  protect  the  other  defendants,  who  by  such 
means,  might  have  the  benefit  of  the  speculation,  if  it  proved 
fortunate,  without  sustaining  any  loss  in  the  event  of  its 
failing.  No  such  evidence  had  been  adduced ;  on  the  con- 
trary, it  appeared  that  the  objection  made  by  the  other 
vendors  to  the  firm  of  A.  and  Co.  was^  "  that  they  were  un- 
known and  new  in  Ake  trade**.  Wilson,  J.  differed  in  opinion 
from  the  rest  of  the  court,  observing,  that  although  the  con- 
tract  was  actually  made  between  the  plaintiffs  and  A.  and 
Co.,  yet  if  the  otber  defendants  were  jointly  concerned  in  it, 
they  ought  to  be  responsible,  as  much  as  if  they  had  person- 
ally contracted ;  that  they  were  so  concerned,  sufficiently 
appeared  from  the  contracts  with  the  other  merchants,  and 
tneirown  declarations;  these  he  thought  were  proper  to  be 
given  in  evidence,  being  against  themselves. 

A  father  established  in  business  ^,  on  bis  son's  coming  of 
age,  told  him,  he  should  have  a  share  in  it,  and  held  him  out 
to  the  world  as  his  partner :  the  son  acted  as  such  for  seve- 
ral years,  but  the  particular  share,  which  the  son  was  to 
have  was  not  settled ;  it  was  holden,  that  as  there  was  a 
partnership  as  between  the  parties  and  the  rest  of  the  world, 
the  presumption  of  law  was,  that  they  were  partners  inter 
se.    That  this  presumption  not  having  been  repelled,  the 

b  Peacock  v.  Peacock,  2  Cainp.  N.P.  C.  46. 
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son,  though  not  eDtitledto  a  moiety,  was  entitled«to  a  ihare 
of  profits;  but  it  was  left  to  the  jury  to  consider  what  was 
a  fair  and  just  proportion  for  the  father  to  give,'  and  the  son 
to  expect:  the  jury  found  that  the  son  was  entitled  to  a 
fourth  part  of  the  profits. 

Wberev  an  infant  held  himself  out  as  in  partnership  with 
L  S.,  and  continued  to  act  as  such  till  within  a  short  period 
of  his  coming  of  age,  but  there  was  no  proof  of  his  doing  any 
act  as  a  partner  after  twenty*one,  it  was  bolden^  that  it  was 
bis  duty  to  notify  his  disaffirmance  of  the  partnership,  on 
arriving  at  twenty-one ;  and,  as  he  had  neglected  to  do  so, 
that  he  was  responsible  to  persons  who  had  trusted  I.  S. 
with  goods,  subsequently  to  the  infantas  attaining  twenty-one, 
on  the  credit  of  the  partnership. 

In  respect  of  creditors,  he  who  takes  a  moiety  of  all  the 
profits  indefinitely,  shall,  by  operation  of  law,  be  made  liable 
to  losses,  if  losses  arise;  upon  the  principle,  that  by  taking  a 
part  of  the  profits,  he  takes  from  the  creditors  a  part  of  that 
fund  which  is  the  proper  security  to  them  for  the  payment 
of  their  debts* 

A.  and^B.  ship-agents  at  diflferent  ports',  entered  into  an 
agreement  to  share,  in  certain  proportions,  the  profits  of  their 
respective  commissions,  and  the  discount  on  tradesmen's 
bills  employed  by  them  in  repairing  the  ships  consigned  to 
them,  &c.  It  was,  however,  expressly  stipulated,  between 
A.  and  B.,  that  they  were  not  to  be  answerable  for  each  other^s 
losses.  It  was  holden,  that  although,  with  respect  to  each  ^ 
other,  these  persons  were  not  to  be  considered  as  partners^ 
under  this  agreement,  yet  they  had  made  themselves  such 
with  regard  to  all  persons  with  whom  either  contracted  as 
ship-agent 

The  distinction  taken  in  the  preceding  case  as  to  an  agree- 
ment not  constituting  a  partnership  as  between  the  parties 
themselves,  though  it  may  have  that  effect,  quoad  third  par- 
ties, was  recogni^  in  the  following  case:  A.  having  neither 
money  nor  credit*,  offered  to  B.  that  if  he  would  order  with 
him  certain  goods  to  be  shipped  upon  an  adventure,  if  any 
profit  should  arise  from  them,  B*  shouid  have  half  for  his 
trouble :  B.  having  lent  his  credit  on  this  contract,  and  or- 
dered the  goods  on  their  joint  account,  which  were  furnished 
accordingly,  and  afterwards  paid  for  by  B.  alone;  it  was 
holden,  that  B,  was  entitled  to  recover  back  such  payment  in 
assumpsit  against  A.,  who  had  not  accounted  to  him  for  the 

e  Goode  and  Bennion  v.  HanisoD, 5  B.    d  Wau^b  v.  Carver,  2  H.  Bl.  235. 
<t  A.  147.  e  Hesketh  ▼.  Blaxuihafd,  4  East,  144. 
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profito ;  such  cootraot  not  comtituting  a  partnenfaip  as  be- 
tween themselves,  but  only  an  agreement  &r  a  compensatioD 
for  trouble  and  credit,  though  B.  were  liable  as  «  partner  to  , 
third  persons'  creditors. 

A  merchant  in  London  recommended  consignments  to  a 
merchant  abroad,  and  it  was  agreed  that  the  commission 
on  all  sales  of  goods  recommend^  by  one  house  to  the  other 
should  be  equally  divided,  without  allowing  any  deduction 
for  expences;  it  was  holden'  that  this  was  a  participation  in 
profit,  and  constituted  a  partnership  between  the  parties 
^uoad  hoc. 

A.  B.  and  C.  the  proprietors  of  a  stage-coach  dividing  the 
general  profits  of  the  concern  >,  agreed  that  they  should  each 
work  the  coach  a  stage  with  horses,  their  separate  property, 
and  maintained  respectively  at  their  separate  expense;  it  was 
holden,  that  B.  and  C.  were  not  jointly  liable  as  co^partners 
with  A.  for  the  price  of  bay  furnished  at  A/s  request  for  the 
use  of  the  horses  which  were  his  separate  property,  but  were 
kept  by  him  for  the  purpose  of  working  the  coach  the  stage 
allotted  to  him  under  the  agreement  N.  It  did  not  appear 
in  what  manner,  upon  an  adjustment  of  the  accpuHts,  the  hay 
furnished  to  the  different  horses  was  paid  for;  whether  as 
.part  of  the  general  outgoings,  or  sepair^tely  by  each  party. 

A.  was  employed  by  B.''  to  sell  goods,  and  5vas  to  receive 
for  his  trouble  whatever  mon^  he  could  procure  for  them 
beyond  a  stated  sum ;  this  was  holden  not  to  constitute  a 
partnership  between  A.  and  B.  as  to  .these  goods.  So  where 
A.  having  purchased  two  bullocksS  put  tbepi  to  depasture 
upon  the  lands  of  B.,  under  an  agreement  that,  after  they  had 
been  fitted,  the  profit  to  be  made  upon  the  resale,  above  a 
certain  sura  (at  which  A.  then  valued  the  bullocks),  should 
be  equally  divided  between  A.  and  B.  It  was  bold^n  that 
A.  and  B.  w^rp  .merely  partners  in  the  profits,  9nd  t)iat  this 
was  a  mode  of  ,paying  p.  for  the  pasture ;  consequently  A. 
might  maintain  an  action  in  his  Qwn  nan^e,  without  joining 
B.,  to  recover  the  price  of  the  bullockB  from  a  person  to 
whom  he  had  sold  them.  So  where  there  was  i^n. agreement 
between  A.,  the  sole  owner  of  a  lighter,  and  B.  a  lighter- 
man^, that  B.  in  consideration  of  working  the  lighter  should 
have  half  her  gross  earnings.  Lord  fillenborougb  was  of 
opinion,  that  as  this  was  only  a,  mode  of  paying  B.  wages  for 

f  Che^)  Y.  Barclay,  4  B.  &  A.  663.  i  With  v.  Small,  Devon  Spriag  Assizes , 

g  Barton  ▼.  Handson  and   otfaen,  2  1808,  ooiam  Thornton,  B.  1  Camp. 

Taunt  4S.    See  Weyland  v.  Eikins,  N.  P.  C  331. 

Holt's  N.P.C.227.and  ante  p.  1095.  k  Dry  v.  Boswell,  I  Camp.  N.  P.  C 

b  Benjamin  v.  Porteos,  2  H.  Bl.  590.  329. 
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bis  kibowr»  and  •dMSeved  frqim  «  participiition  of  pfofits  and 
)o68,  it  did  not  constitute  a  partnership.  So  an  ag^nt  who  is 
paid  by  a  proportion  of  the  profits  of  the  adventure,  is  not 
therefore  a  partner  in  the  goods  ^ 


IL  How  far  the  Acts  of  one  Partner  are  binding  on  his 

Co-partnere. 

A  GENERAL  partnership  agreement*,  though  under  seal, 
does  not  authorise  the  partners  to  execute  deeds  for  each 
other,  unless  a  particular  power  be  given  for  that  purpose. 
•But  although  one  partner  ^cannot  bind  the  other  partners  by 
.deed^  without  an  authority  by  deed,  yet  in  mercantile  trans* 
actions,  in  drawing  and  aooepting  bills  of  exchange,  it  never 
was  doubted,  but  that  one  partner  might  bind  the  rest*,  even 
without  their  knowled^  or  assent  A  new  partner,  bow- 
ever,  cannot  be  bound  m  this  manner  for  an  old  debt  incauv 
led  by  the  other  partners^  before  the  new  partner  was  taken 
into  the  firm :  this  was  established  in  the  case  of  Sb^nff  v. 
Wilks,  1  East,  48.  There  the  plaintiffs  had  sold  a  quantitv 
-of  porter  to  A.  and  B.,  who  were  then  partners,  which 
porter  was  entered  in  the  plaintiffs*  books  in  the  names 
,of  A.  apd  B.;  and  the  same  was  afterwards  shipped  for 
itheWest  Indies,  and  the  defendant  B.  paid  the  shipping 
charges.  Six  months  afterwards  C.  became  a  partner  with 
A.  and  B,,  and  continued  so  for  a  few  months,  when  their 
partnership  was  dissolved.  The  defendant  B.,  previous  to 
.the  dissolution  of  the  partnership,  sent  to  the  plaintiffs  ^ 
memorandum  or  calculation,  in  his  own  hand-writing,  qf 
certain  deductions  claimed  by  him  in  respect  of  the  porter. 
The  plaintiffs  drew  a  bill  upon  the  defendants  for  the  balance. 
This  bill  was  accepted  bv  A.  in  the  partnership  firm  of  all 
the  defendants,  b]^  his  subscribing  thereon,  *'  Accepted,  A. 
and  Co.*'  An  action  having  been  brought  by  the  plaintiffs 
against  A«  B.  and  C.  upon  the  acceptance ;  and  A.  and  C. 
having  been  outlawed,  B.  pleaded  the  general  issue :  it  was 
holden,  that  the  plaintiffs  could  not  recover,  Le  Blanc,  J. 
observing,  **  that  this  case  must  be  determined  in  the  same 
manner  as  if  C.  had  pleaded  to  the  action.  It  seemed  admit- 
ted, that  if  one  of  several  partners  pledge  the  partnership 

1  Meyer  y.  Sbarpe,  5  Taunt.  74.  a  See  ante,  tit.  Billi  of  Ezcb. 

m  Harriion  ▼.  Jackson  and  otheiS)  7  T.     -  - 

R.207. 
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fund  for  his  individual  debt,  that  would  not  bind  the  rest. 
And  be  saw  no  difference  Jbetween  the  case  of  one,  and  the 
case  of  two,  of  several  partners  pledging  the  joint  fund  for 
ihe'iT  individual  debt,  which  was  the  case  before  the  court.'* 
Tt^e  point  above  alluded  to  by  Le  Blanc,  J.,  viz.  that  one 
partner  cannot  pledge  the  security  of  another  for  his  own 
private  debt,  appears  to  have  been  expressly  decided  in  two 
cases  referred  to  by  Mr.  East,  in  a  note  to  the  foregoing  de- 
cision, viz.  in  Gregson  and  others  v.  Button  and  another, 
B.  R.  £.  29  Geo.  3.  and  in  Marsh  v.  Vansonamer  and  another, 
London  sittings  after  Mich.  T.  1786,  cor.  Buller,  J.  See  also 
Swan  V.  Steel,  ante,  p.  309. 

One  partner  may,  by  procuration,  indorse  bills  for  the 
firm". 

Where  one  of  several  partners'^  commits  an  act  of  bank- 
ruptcy, which  is  afterwards  followed  up  by  a  commission 
and  assignment,  he  has  no  longer  any  property  in  the  part- 
nership effects ;  but  Che  property  is  from  the  time  of  such 
act  of  bankruptcy,  in  his  assignees  by  relation,  and  in  the 
solvent  partners.  . 

It  may  be  observed,  that  the  general  authority  of  one  part- 
ner to  draw  bills  or  promissory  notes  to  charge  another  is  only 
an  implied  authority 'i:  and  consequently  that  implication 
may  be  rebutted ;  for  it  is  not  essential  to  a  partnersnip,  that 
one  partner  should  have  power  to  draw  bills  and  notes  in  the 

Eartnership  firm  to  charge  the  others ;  they  mav  stipulate 
etween  tnemselves  that  it  shall  not  be  done ;  and  if  a  third 
person,  having  notice  of  this,  will  take  such  a  security  from 
one  of  the  partners,  he  shall  not  sue  the  others  upon  it;  in 
breach  of  such  stipulation,  nor  in  defiance  of  a  notice  pre- 
viously given  to  him  by  one  of  them,  that  he  will  not  be 
liable  for  any  bill  or  note  signed  by  the  others. 

If  one  of  two  partners  commit  a  secret  act  of  bankruptcy^, 
the  other  partner  may,  for  a  valuable  consideration,  and  with- 
out fraud,  dispose  of  the  partnership  effects ;  and  though  he 
,  himself  afterwards  become  bankrupt,  the  assignees,  under  a 
joint  commission,  cannot  maintain  trover  against  the  hona 
Jide  vendee  of  such  partnership  eflects:  and  the  same  rule 
holds,  although  the  solvent  partner  knew  of  the  bankruptcy. 
Hence,  where  one  of  two  partners,  who  were  country  bankers, 
became  bankrupt,  and  the  defendants  being  holders  of  their 

o  Williamson  v.  Johnson,  I  Bamewall  East,  264.    See  Duncan  ▼.  Lowndes* 

&  Creswell,  140.  3  Camp.  N.  P.  C.  478. 

p  Bay  ley,  J.  10  Ea^t,  426.  r   Fox  v.  Hanbury,  Cowp.  449. 
q  Gall  way  V.  Matthew  and  anotbcri  10 
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notes  obtained  payment  of  part  of  them  from  the  London 
banker,  at  whose  house  they  were  payable  out  of  the  funds 
in  their  hands  belonging  to  the  country  bank  ;  and  the  solvent 
partner,  knowing  of  the  bankruptcy,  procured  a  debtor  to  the 
firm  to  give  his  bill  in  part  satisfaction  of  his  debt,  and  in> 
dorsed  and  delivered  the  same  to  defendants  in  payment  of 
the  residue  of  the  notes  in  their  hands,  and  afterwards  ^came 
bankrupt,  it-was  holden'  that  :the  assignees,  under  a  joint 
commission,  could  not  recover  from  the  defendants  the  monies 
so  paid  to  them  by  the  London  bankers,  nor  the  proceeds  of  the 
said  bilL  Where  one  of  two  partners^  with  the  intention  of 
cheating  the  other,  goes  to  a  shop  and  purchases  articles  such 
as  might  be  used  in  the  partnership  business,  which  be  in- 
stantly converts  to  bis  own  separate  use,  if  there  was  no  col- 
lusion between  him  and  the  seller,  this  is  to  be  considered  as  ^ 
a  partnership  transaction,  and  the  innocent  partner  is  liable 
for  the  price  of  the  goods,  without  proof  of  any  previous 
dealings  between  the  parties. 

One  of  two  partners  drew  bills  of  exchange  in  his  own 
name,  which  be  procured  to  be  discounted  with  a  banker, 
through  the  medium  of  the  same  a^ent  who  had  discounted 
other  bills  drawn  in  the  parthership  firm  with  the  same 
banker;  it  was  holden  that  the  banker  had  not  any  remedy 
against  the  partnership  upon  the  bill  so  drawn  by  the  single 
partner ;  because  they  did  not  appear  to  have  been  drawn 
for  and  on  account  of  the  partnership.  A  nd  although  the 
proceeds  of  these  bills  had  been  applied  to  the  use  of  the 

f»artnership,  yet  the  court  held",  that  the  partners  were  not 
iable  as  for  money  lent,  inasmuch  as  the  transaction  was 
originally  mere  matter  of  discount,  and  not  an  advance  of 
money  to  the  partnership,  taking  the  bills  as  a  collateral 
security.  But  where  one  of  several  partners,  with  the  privity 
of  the  others,  draws  bills  of  exchange  in  his  own  name  upon 
the  partnership  firm,  in  favour  of  persons  who  advanced  him 
the  amount,  which  he  applies  to  the  use  of  the  partnership, 
although  the  partners'are  not  jointiv  liable  on  the  bills,  they 
may  be  jointly  sued'  by  the  payees  for  money  lent. 

Where  one  of  three  partners,  after  a  dissolution  of  part- 
nership, undertook  by  deed  to  pay  a  particular  partnership 
debt  on  two  bills  of  exchange,  and  that  was  communicated 
to  the  holder,  who  consented  to  take  the  separate  notes  of 
the  one  partner  for  the  an^ount,  strictly  reserving^his  right 

8    Harvey  v.  Crickeit,  5  M.  &  &.  33G.        u  Emiy  v.  Lye,  15  East,  7. 
t    Bond  V.  Gibson  and  another,  1  Camp,    x  Denton  v.  Rodie,  3  Camp.  N.  P.  C. 
N.  P.  C.  185.  493. 
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against  aU  throe»  ttid  retttned  poBsesNOii  of  the  origittal  btUt : 
it  was  hokieD^,  that  tbe  aepatate  notes  banrkig  proved  unpio* 
ductive,  he  might  sttll  resort  to  his  remedy  against  die  other 
partnerSt  and  that  tbe,takrag  under  these  circumstances  the 
separate  notes,  and  even  afterwards  renewing  them  several 
times  successively,  did  not  amount  to  satis&ction  of  the  joint 
debt 

Where  one  of  two  partncS^  makes  a  contract,  as  to  tbe 
terms  on  which  any  business  is  to  be  transacted  by  the  firm, 
although  such  business  is  not  in  their  usual  course  of  deal- 
ing, and  even  contrary  to  their  arrangement  with  each  other, 
and  the  business  is  afterwards  transacted  by  or  with  the 
knowledge  of  the  other  partner,  it  was  holdea  that  he  is  bound 
by  the  contract  made  by  his  partner*. 


IIL  Of  Actions  by  and  agamii  PatHten^ 

If  three  pawners  (two  of  whom  reside  abroad*  and  one  in 
England)  be  sued  for  a  partnership  debt,  and  the  partner  re- 
sident in  England  appear  to  the  action,  but  refuse  to  appear 
for  the  partners  resident  abroad,  the  sheriff,  under  a  distringas 
against  the  two  partners,  may  take  partnership  effects,  though 
prtrid  fbr  by  the  partner  resident  in  England  alone,  to  whom 
the  partnership  was  legally  indebted ;  and  the  court  will  not 
relieve  him  agiainst  such  distress. 

tn  an  action  by  partners  for  the  non-performance  of  a  con- 
tract entered  into  with  the  partnership,  it  is  essentially  neces- 
sary that  the  action  should  be  brought  in  the  joint  names  of 
all  the  persons  of  whom  the  partnership  consisted  at  the  time 
the  contract  was  made  (1)»  otherwise  the  parties  suing  will  be 
liable  to  be  non-suited  for  the  omission  of  their  co-paitaeis 

y  fi^dlbid  V.  DMOdii,  S  B.  It  A.  810.       «  Mofley  ▼.  Stmmbom,  3  Bot.  a  Pal. 
»S«iditaiiaiv;ll«Bib,saaA.e79.  854. 


(1)  Subsequently  admitted  partners,  though  under  an  agreement 
to  share  in  profit  and  loss,  from  a  time  antecedent  to  the  contract, 
ought  not  to  be  joined.  Wilsfotd  v.  Wood,  1  Esp.  N.  P.  C  180. 
Lord  Keayon,  C.  J. 
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(4).  The  f»tbit  rule  forlnei'ly  held  with*  respect  to  acttotti 
brought  agdinst  partners,  and  plaintiffs  were  trequently  noVn 
suited  for  not  naming  all  the  partners  as  defendants.  This 
rale  was  considered  aii  oppressive,  inasmuch  as  it  was  not 

(2)  In  one  case,  whefre  an  action  was  brought  in  the  names  of  ts^o 
persons,  with  whom  the  defendanVi  had  dealt  as  partners,  and  it 
appeared  that  at  the  time  of  the  contract  there  was  in  fact  anothe^ 
partner,  who  had,  however,  withdrawn  his  name  from  his  firm,  but 
still  continued  to  receive  part  of  the  profits ;  although  it  was  ob- 
jected that  the  dormant  partner  ought  to  have  been  joined.  Lord 
Renyon,  C.  J.,  is  reported  to  have  r6fuse^  to  nonsuit  the  plaintiffs. 
Leveck  and  another  v.  Pollard  and  another,  2  Esp.  N.  P.  C.  466. 

So  where  in  an  action  *  brought  by  A.  for  goods  sold  and  de- 
livered, it  appeared  that  B.,  who  proved  the  (felivery  and  value  of 
l^e  goods,  was  the  principal  manager  of  A*8  trade  t  and  that  he  t^ 
ceived  for  his  service  a  certain  salary,  and  besides  that,  a  certidn  pro- 
portion; per  cml.,  on  the  profits  of  the  plaintiff's  whole  trat^,  and 
inclusively  on  the  profits  oi  the  demand  in  question ;  it  was  botden, 
that  A.  might  sue  alone,  and  that  it  was  not  necessary  that  B.  should 
be  joined  with  the  plaintifil  So  where  an  action  was  brought  by, 
Hawmanf ,  a  bookseller,  against  the  printer,  for  not  insuring  the 
Travels  of  Anacharsis;  and  it  appeared  that  several  other  TOok- 
^lerS)  and  amongst  them  Evans,  a  witness^  had  a  share  in  the 
work;  but  inasmuch  as  Evans  had  never  contracted  with  Qiilett, 
but  Mawman  wais  the  only  ostensible  man,  the  court  held  that  he 
was  the  only  proper  plaintiff;  and  wHh  good  reason^  for  the  only 
acting  partner  might  owe  much  money  to  the  defendUmt^  which  the 
defendant  might  set  off;  but  if  the  plaintiff  and  the  dormant  part- 
ner had  sued,  that  debt  of  the  actixig  partner  could  not  be  set  off. 
**  There  is  a  material  distinction  between  the  case  where  partners 
are  defendants,  and  where  partners  are  plauntiffs;  if  you  can  find 
out  a  dormant  partner  defendant,  vou  may  make  him  nay,  because 
he  has  had  the  benefit  of  your  wori ;  but  a  person  witn  whom  yoQ 
hare  no  privity  of  communication  in  your  contract,  shall  not  sue 
you."  But  where  a  merchant,  carrying  on  trade  on  his  own 
separate  account,  introduced  into  his  firm  Uie  name  of  a  clerks  who 
dia  not  partake  in  the  profits  of  the  business,  but  continued  to  receive 
a  fixed  salary.  Lord  Ellenborough  heldi,  that  in  an  action  on  a  bill 
of  exchange,  payable  to  the  order  of  this  firm,  the  clerk  ou^t  to 
have  been  joined  as  a  plaintiff,  for  he  was  to  be  considered  m  all 
respect  as  a  p&ttner  as  b^t^een  himself  and  the  te^t  bt  the  #orld ; 
that  wher^  the  hame  of  a  real  person  is  introduced  with  his  own 
consent,  it  is  immaterial  what  agreement  there  may  be  between  hinfi 
and  those  who  share  the  profit  and  loss— they  ark  equally  respto^ibl^, 
and  the  contract  of  one  is  the  contract  of  all. 

•  Lloyd  Y.  Arcbbowte,  2  Taunt  324. 

i  IftvWinan  i.  Gillidli  ciifed  by  Sir  J.  Mansfield,  C.  i.,i2  TMiHt.  323. 
4  daiddki  ▼ .  VMMbtkf  2  Ctoip.  if .  P.  C.  302. 
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possible  for  the  plaintifis  in  many  cases,  without  the  assist- 
ance  of  a  bill  of  discovery,  to  ascertain  the  names  of  all  the 
persons  constituting  the  firni  with  which  they  had  had  deal- 
ings. On  this  ground  the  rule  was  departed  irom  in  the  time 
of  Lord  Mansfield,  and  it  was  then  laid  down  tliat  defendants 
should  be  permitted  to  take  advantage  of  this  objection  by  a 
plea  in  abatement  only.  The  rule  laid  down  by  Lord  Mans- 
field has  been  acted  upon  ever  since,  though  the  Court  of 
Common  Pleas  have  lately  manifested  a  strong  disposition  to 
revert  back  to  the  ancient  nile.  The  liability  of  the  parties 
depends  upon  their  being  partners  at  the  time  when  the  con- 
tract is  rnade^  and  a  dormant  partner  cannot  set  up  the  plain- 
tiff*p  ignorance  of  his  being  a  partner,  to  obviate  such  liabi- 
lity. But  in  a  case  where  there  was  a  stipulation  between 
three  persons  who  appeared  to  the  world  as  partners  %  that 
one  of  them  should  not  participate  in  the  profit  and  loss, 
and  should  not  be  liable  as  a  partner,  it  was  bolden,  that  he 
was  not  liable  as  such  to  persons  who  had  notice  of  this 
stipulation. 

One  partner  cannot  maintain  an  action  against  bis  copart^- 
ners  for  work  and  labour  performed,  or  money  expended  on 
account  of  the  partnership. 

A  number  of  persons  associating  together  and  subscribing 
sums  of  money  for  the  purpose  of  obtaining  a  bill  in  parlia* 
ment  to  make  a  railway,  are  partners  in  the  undertaking;  and, 
therefore,  a  subscriber  who  acted  as  their  surveyor  cannot' 
maintain  an  action  for  work  done  by  him  in  that  character  on 
account  of  the  partnership  against  all  or  any  one  of  the  other 
subscribers. 

The  partners  in  one  house  of  trade  cannot  maintain  an  ac- 
tion against  the  partners  in  another  house  of  trade,  of  which 
one  of  the  partners  in  the  plaintifi's  house  is  also  a  member,  for 
transactions  which  took  place  while  be  was  partner  in  both 
houses ;  whether  the  action  be  brought  in  the  life-time  of 
the  common  partner  or  after  his  decease.  But  aftier  his  de- 
cease, the  surviving  partners  of  the  one  house,  may  sue 
the  surviving  partners  of  the  other  house,  upon  transac- 
tions subsequent  to  the  decease  of  the  common  partner  ^ 
Under  a  declaration  containing  only  one  set  of  counts,  charg- 
ing the  defendant  in  his  own  right,  the  plaintiff  may  recover  ' 
one  demand  due  from  the  defendant  individually,  and  another 
due  from  him  as  surviving  partner^ 

b  See  Ld.  KeoTon'i  opiiiioD  in  Sarille  d  Holmes  ▼.  Higfins,  1  Bamewall  and 

▼.  Robertson,  4  T.  R.  725.  CresweU,  74. 

c  Aldenon  Y.  I\^,  1  Camp.  N.P.C.  e  Bosanquet  v.Wray,  6 Taunt.  597. 

494.  n.  f  Ricbaids  v.  Heather,  1  B.  &  A.  29. 
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IV.  Evidence.    , 

Acts  subsequent  to  the  time  of  deliveriBg  goods'  on  a 
contract,  may  be  admitted  as  evidence  to  shew  that  the  goods 
were  delivered  on  a  partnership  account,  if  it  were  doubtful 
at  the  time  of  the  contract ;  but  if  it  clearly  appear  that  no 
partnership  existed  at  the  time  of  the  contract,  no  subsequent 
act  by  any  person,  who  may  afterwards  become  a  partner 
(not  even  an  acknowledgment  that  he  is  liable,  or  his  accept- 
ing a  bill  of  exchange  drawn  on  them  as  partners  for  the  veiy 
Smds),  will  make  him  liable  in  an  action  for  goods  sold  and 
eltvered,  though  he  will  be  liable  in  an  action  on  the  bill  of 
exchange. 

It  is  incumbent  on  persons^  dissolving  a  partnership^,  to 
«end  notice  of  such  dissolution  to  all  the  persons  with  whom 
they  have  had  dealings  in  partnership.  The  Gazette  of  itself 
is  not  sufficient  notice  of  such  dissolution.  It  seems,  how- 
ever, that  in  respect  of  persons  who  had  not  any  previous 
dealings  with  the  partnership,  an  advertisement  in  the  Ga- 
zette would  be  sufficient  notice  of  the  dissolution,  so  as  to 
prevent  such  persons  from  recovering  against  the  parties  who 
constituted  the  firm  originally,  upon  a  security  given  by  one 
of  the  parties  in  the  name  oi  the  firm,  after  such  notice  of 
dissolution'.  Bankers  ought,  regularly,  to  give  notice  of  a 
change  in  the  firm,  by  a  circular  letter ;  but  such  change' 
may  also  be  notified  by  an  alteration  of  the  name  in  the 
printed  cheque ;  and  persons  who  have  used  the  new  cheques 
cannot  take  advantage  of  the  want  of  a  more  express  notice'^. 

Assumpsit  for  goods  sold  and  delivered^  The  plaintiff's 
witness  swore,  that  the  defendant  and  I.  S.  were  partners  ia 
trade,  and  that  these  goods  were  sold  to  them  in  partoersbip. 
The  defendant  called  I.  S.  to  prove  that  the  goods  were  sold 
to  him,  and  that  the  ddendant  had  no  concern  in  the  pur* 
chase  of  them,  otherwise  than  as  his  servant  Lord  Kenyon, 
C  J.,  ^*  He  is  not  a  witness  to  prove  this,  for  he  comes  to 
defeat  the  action  of  the  plaintiff,  against  a  man  who  is  proved 
to  be  his  partner ;  and  by  dischai*ging  the  present  defendant 

%  SaTiUe  ▼.  Robertsoo,  4  T.  R.  720.  k  B«rfoot  y.  Ooodall,  3  Camp.  N.  P.  C 

II  Graham  t.  Hope,  Peake*i  N.  P.  C.  147. 

164.    See  alio  QoritamT.Tbompson,  1  Qoodactev.  Breame,Peake*jiN.P.C. 

Pealca'sM.PX.4a.  174« 
i  Godftey  ▼.  TornboU  and   anollMr, 

lEap.N.P.C.S71. 
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he  benefits  himBelf^  as  he  will  be  liable  to  pay  a  share  of  the 
costs  to  be  recovered  by  the  plaintiff  in  this  cause.'* 

In  an  action  against  one  partner"',  if  the  plaintiff  gives  in  a 
particular  of  his  demand,  and  the  defendant  pleads  partner* 
ship  in  abatement,  if  the  defendant  proves  any  of  the  items 
to  have  been  furnished  on  the  partnership  account,  he  will 
be  entitled  to  a  verdict,  although  the  plaintiff  should  be  pre- 
pared to  prove  that  some  of  the  items  were  furnished  on  the 
credit  of  the  defendant  only. 

In  an  action  against  the  drawers  of  a  bill  of  exchange", 
purporting  to  be  drawn  by  a  firm  upon  one  of  the  partners 
co|i8tituting  the  firm,  if  it  be  proved  that  theLbill  was  accepted 
by  such  drawee,  this  will  be  sufficient  evidence  of  the  bill 
havine;  been  regularly  drawn :  and  further,  it  is  not  neces- 
saiy^  m  such  case,  to  prove  that  the  drawers  received  express 
notice  of  the  dishonour  of  the  bill,  because  this  must  neces- 
sarily have  been  known  to  one  of  them,  and  the  knowledge 
of  one  is  the  knowledge  of  all  (3). 

To  establish  a  partnership  between  two  defendants^,  a  ver- 
dict on  an  issue  directed  out  of  a  court  of  equity,  to  try  whe- 
ther the  defendants  were  partners,  and  for  what  time,  on  a 
bill  filed  by  one  of  them  against  the  other,  is  admissible  evi- 
dence to  establish  a  partnership,  the  verdict  having  found 
them  to  be  so. 

m 

A  person  who  suffers  his  name  to  be  used  in  a  firmP,  al- 
though he  thereby  makes  himself  a  partner  to  the  world,  yet 
if  in  fact  he  is  not  so,  nor  has  any  share  in  the  profits,  may  be 
a  witness  in  an  action  brought  by  the  other  parties  in  the 
~  firm,  for  goods  sold  and  delivered. 

A,  father  who  holds  out  to  the  world  that  his  son  is  his 
partner,  and  who  sends-bills,  and  signs  recdpts  in  their  joint 
names,  in  an  action  brought  in  his  own  name,  is  not  precluded 
from  shewing  that  his  son  is  not  a  partner^. 

When  a  partnership  is  dissolved^  it  is  not  dissolved  with 

m  CoUon  &  al.  ▼.  Selby,  1  Bsp.  N«  P.C.  p  PiBinoDa  y.  Crosley,  6  Esp.  -N.  P.  C. 

452.  199.  Lord  EUenborougb,  C  J. 

n  Porthouse  v. Parker,  1  Camp. N. P.  C.  q  Glossop  y.  Colin&n>  1  Stuk.H.  P.  C. 

82.  25. 

o  VIThately  y.  Menbeim  ft  anr.,  2  Eap.  t  Wood  y.  Braddick,  1  Taunton's  R. 

N.P.C.608.  104. 


(3)  See  Alderson  v.  Pope,  1  Camp.  N.  P.  C.  404.  n.  where  it  was 
holden  by  Ld.  Ellenborough,  C.  J.,  that  Qotice  to  one  member  of  a 
firmy  was  notice  to  the  whole  partnership* 
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fegard  to  things  past,  but  only  with  regard  to  things  future. 
Hence  an  admission  made  by  one  of  two  partners  after  the 
dissolution  of  the  partnership  concerning  joint  contracts,  that 
\took  place  during  the  pairtBership»  is  competent  evidence  to 
charge  the  other  partner. 

If  one  of  several  partners  promise  individually  to  pay  a 
debt,  without  making  any  mention  of  bis  partners,  such  pro- 
mise is  conclusive  evidence  that  the  debt  was  due  from  nim 
individually,  and  not  from  the  partnership,  and  he  will  not 
be  permitted  fo  shew  that  it  was  due  jointly  from  himself  and 
his  partners'. 

In  an  action  on  a  joint  contract  against  several  partners^ 
one  of  the  defendants  having  sudered  judgment  to  go  by  de- 
fault is  not  admissible  as  a  witness  to  prove  the  partnership 
of  himself  and  the  other  defendants,  without  their  consent, 
although  the  proposed  witness  is  released  as  to  all  other  ac- 
tions, save  that  on  which  he  is  called  to  give  evidence. 


*> 


ji  Murrey  ▼.  Somerrilley  2  Camp.  N.  P.      t  Bfant  v.  llainwuiDfc  8  Ttnnt  139 
C.S9.B. 
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CHAP.  XXXII. 


QUO  WARRANTO. 

I.  Of  the  Origin  and  Nature  of  Quo  Wartanlo  Infor- 
mations,  and  Statutes  relating  thereto,  viz.  StaJt*  4  and 
&  W.  4  Af.  c.  ld«  aiwJ  9.  M^.  c«  80. — Proce^ifigs 
against  the  City  of  London  in  the  Time  of  Charier 
the  Second. 
'11.  tn  ioKat  Cases  the  Court  will  grant  an  Information  in 
Nature  of  Quo  WarranUhi^^Of  the  Corporation  Act^. 
Stat.  IS  Car.  2.  Stat.  2.  c.  1.— -5  Geo.  I.  c.6.  Test 
Act,  25  Car.  2.  c.  9. 
IIL  Of  the  Limitation  of  Time  for  granting  an  tnfor^ 

mation. 
TV.  Of  the  Constructiim  of  Charters^  and  of  the  Operation 

and  Effect  of  a  new  Charter. 
V.  Bye^Laws. 
*  VI.  Of  the  Inspection  of  the  Records  of  the  Corporation. 
VIL  Of  the  Pleadings. 
VIIL  Evidence. 
IX.  Judgment. 


I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Infor* 
mationSf  and  Statutes  relating  thereto,  viz.  Stat.  4  and 
5  W.  ^  M.  c.  18.  and  9  Ann.  c.  SO. — Proceedings 
against  the  City  of  London  in  the  Time  of  Charles 
the  Second. 

X  HE  ancient  writ  of  quo  warranto (1),  whence  the  infor- 


(1)  See  the  form  in  Rastal't  Entr.  540.  h.  ed.  1670,  where  the 
writ  appean  to  have  heen  prosecuted  hy  the  ldiig*8  attomey-gene» 
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mutton  of  the  preieni  day  derireB  iu  origin^  ifBs  in  the  nature 
of  a  writ  of  right  for  the  kin^,  agatit9t  persons  who  claimed 
or  uaurped  any  office^  franchise^  liberty,  or  privilege  bdong- 
m^  to  the  crown,  to  inquire  by  what  authority  they  maip- 
taioed  their  claim,  in  order  to  hare  the  right  determined. 
The  judgment  on  this  writ  was,  that  the  franchise  capiatur 
iti  manum  domini  regit  (%)•  This  writ  having  fallen  into 
disuse,  on  account  of  the  delay  with  which  it  was  attended, 
a  more  expeditious  mode  of  proceeding  haa  been  adopted, 
viz.  an  inrormation  filed  by  the  king's  attorney-general,  in 
nature  of  a  quo  warranto,  \n  which  the  person  usurping  is 
considered  as  an  offender,  and  consequently  punishaole  by 
fine*  The  court,  however,  will  not  extend  tnis  remedy  be- 
yond the  limits  prescribed  to  the  old  writ ;  and,  as  that  could 
only  be  prosecuted  for  an  usurpation  on  the  rights  or  prero* 
gatives  of  the  crown,  so  an  information  in  nature  of  quo  war- 
ranto can  only  be  granted  in  such  cases* ;  and  upon  this 
principle  the  court  refused  to  grant  an  information  to  try  the 
validity  of  an  election  to  the  office  of  churchrwardeo. 

Bv  Stat  4  and  b  W.  &  M.  c  18.  it  is  enacted  ''  that  the 
clerk  of  Che  crown  office  shall  not,  without  express  order  of 
the  court,  receive  or  file  any  information  for  trespass,  or  other 
misdemeanor,  or  issue  any  process  thereon,  before  he  ahall 
have  taken,  &c.  a  recognizance  from  the  prosecutor  to  the 
defendant,  in  tbe  penalty  of  20/*  to  prbsecute  with  effect; 
and  in  case  the  defendant  shall  appear  and  ple&d  to  issue,  and 
the  prosecutor  shall  not,  at  his  own  costs,  within  one  year 
after  issue  joined,  procure  the  same  to  be  tried\  or  in  case  the 
defendant  shall  have  a  verdict,  or  a  noli  prosequi  be  entered 
by  the  informer,  the  court  mav  award  the  defendant  coats, 
&c  unless  the  judge  shall,  at  the  trial,  certify  that  there  was 
a  reasonable  cause  for  exhibiting  the  information,  and  if  the 
informer  does  not  pay  the  costs  taxed  within  three  months 
after  demand,  the  defendant  shall  have  the  benefit  of  the  re* 
cognizance  to  compel  him.**  Although  the  words  of  this 
statute  relate  only  to  informations  for  trespasses,  batteries, 
and  other  misdemeanors,  yet  it  .has  been  holden  to  extend  to 
informations  in  nature  of  quo  warranto,  to  try  the  right  qf 


R.T.  Shepherd,  4  T.  R.  3S1.  R.y. 
Dawbeoj,  Str.  1196. 8.  P. 


b  R.  ▼.  HoweU,  Oft.  Tanp.H.  247. 


ral  before  the  justices  iu  Eyre,  who  were  empowered  by  stat.  18 
Ed.  1.  Stat.  i.  s.  2.  (A.  D.  1290.)  to  determine  pleas  of  t^uo  war- 
ranto.   See  2  Inst.  497. 

(2)  See  Rast  ^0.  b. 
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usurping  on  public  fraDchises;  consequenUy  such  infofiil0»< 
tions  cannot  be  filed  without  leave*,  nor  can  process  be 
issued  thereon  without  a  recognizance'^  and  the  defendant  19 
entitled  to  costs  in  the  cases  provided  for  by  the  statute,  as 
far  as  the  recognizance  extends,  that  is,  to.20<.  but  not 
farther*  (3). 

The  usurpation  of  offices  and  franchises  in  corporations 
donstituCes  the  principal  ground  for  applications  to  the  court 
for  this  kind  of  information.  By  tne  common  law,  such 
usurpations  could  be  punished  only  by  a  prosecution  at  the 
king^  suit,  though  the  dispute  were  really  between  party  and 

Etfrty  (4).  To  remedy  this  inconvenience,  it  was  enacted, 
y  Stat  9  Ann.  c.  20.  s.  4.  that,  ^^  in  case  any  person  should 
usurp,  intrude' into,  or  unlawfully  hold,  and  execute  any  of 
the  said  offices  or  franchises  (5),  the  proper  officer  of  the 
court  (6)  may,  with  leave  of  the  respective  courts,  exhibit 
informations  in  the  nature  of  quo  warranto,  at  tlie  relation  of 
any  person  desiring  to  prosecute  the  same  (and  who  shall  be 
mentioned  in  the  information  to  be  the  relator,)  against  the 
person  usurping,  and  proceed  therein  as  is  usual  in  informa- 
tions in  the  nature  of  a  quo  warranto;  aod  if  it  shall  appear 
to  the  courts,  that  the  several  rights  of  divers  persons  may 
properly  be  determined  on  one  information,  the  courts  may 

S've  leave  to  exhibit  one  information  against  several  persons ; 
e  parties  prosecuted  are  to  plead  the  same  term  or  sessions 
in  which  the  information  is  filed,  unless  farther  time  be  al- 
lowed by  the  court,  and  the  prosecutors  are  to  proceed  with 
the  most  convenient  speed. 

e  ¥er  Lord  Haxdwkke,  C.  J.,  R.  v.  e  R.  t.  Howell,  C.  T.  H.  340.  S.  C.  ut 

H^wdl,  C.  T.  U.  248.  Tidetur,  under  the  name  of  R.  ▼.  Mor« 

d  R.  V.  Mayor  of  Hertford,  Garth.  503.  gan,  Str.  1042.  R.  v.  Filewood,  2  T. 

Salk.  376.  R.  145.  R.  ▼.  Brooke,  2  T.  R.  197. 


(3)  The  ground  of  the  decision  appears  to  have  been  that  such 
usurpations  are  misdemeanors.     See  Cf.  T.  H.  248. 

(4)  In  Informations  at  common  law,  there  is  no  relator. 

(5)  t.  e.  the  offices  of  mayors,  bailiffs,  portreeves,  and  other  of" 
fices  within  cities,  towns  corporate,  boroughs,  and  plaoet  (that  is, 
places  of  the  same  kind  with  those  before  enumerated,  see  5  T.  R. 
379.)  in  England  and  Wales,  and  the  franchises  of  being  burgesses 
or  freemen.  See  the  preamble.  All  corporations  consist  of  officers 
and  freemen.  This  statute  was  meant  to  extend  to  both.**  -  Per  Lord 
Mansfield,  C.  J.,  in  R.  v.  Williams,  1  Bl.  R.  95. 

(6)  Court  of  King*s  Bench,  courts  of  sessions  of  counties  palatine^ 
or  courts  of  grand  sessions  in  Wales. 


n^mara^p 
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By, the  5th  sectioa,  the  courts  are  authorized  to  give  judg* 
tnent  of  ouster  against^  and  to  (iiie  the  parties,  if  found  guilty 
of  the  usurpation,  and  to  award  costs  to  the  relator,  but  if 
judgment  be  given  for  the  defendants,  then  the  court  may 
award  costs  against  the  relator. 

Before  the  statute  of  Queen  Ann,  a  private  persoa  could 
not  interpose  in  quo  warranto;  thecro^n  only,  by  the  attor* 
ney-general,  could  file  such  informations ;  but,  although  this 
statute  gives  liberty  to  file  such  informations  at  the  relation 
of  a  particular  person,  who  is  made  liable  to  costs  if  there  be 
judgment  for  tne  defendant,  yet  they  must  be  filed  with  leave 
of  the  courts    The  courts  will  not  stay  proceedings  until  the 

1)ro6ecutor  ^ive  security  for  costs,  on  the  ground  that  the  re- 
ator  is  in  msolvent  circumstances,  where  it  appears  that  he 
is  a  corporator,  and  no  fraud  is  suggested*. 

It  was  observed  by  Wilmot,  J.,  in  R.  v.  Trelawney,  3  Burr. 
1616.  that  the  two  acts  of  parliament  (of  4  and  5  W*.  and  M. 
c.  18.  and  9  Ann.  c.  26.)  relate  to  quite  different  objects,  and 
are  the  reverse  of  each  other.  The  former  restrains  the  clerk 
of  the  crown  in  the  court  of  King's  Bench  from  exhibiting 
or  filing  informations  without  leave  of  the  court,  in  cases 
where  all  the  king's  subjects  might,  before  the  making  of 
that  act,  have  made  use  of  the  king's  name,  without  such 
i  leave.  The  latter  lets  in  every  person  who  desires  it,  to  make 
use  of  his  name  in  prosecuting  usurpers  of  franchises; 
whereas,  before,  no  subject  could  have  done  so;  but  it  pro- 
vides, that  these  informations  (as  well  as  those  for  misde- 
meanors) must  be  under  the  leave  and  discretion  of  the  court; 
and  the  court  ought  not  to  give  such  leave  without  sufficient 
reason. 

The  court  will  make  the  rule  absolute,  although  the  party 
after  rule  obtained  resigns  the  office,  and  his  resignation  is 
accepted  ^ 

The  Stat.  9  Ann.  c  20.  only  regulates  the  proceedings  on 
informations  against  individuals^  usurping  offices  or  fran** 
chises  in  corporations;  it  does  not  extend  to  a  private  com- 
pany'^;  and,  consequently,  in  other  cases  where  the  informa- 
tion at  common  law  is  exhiliited,  advantage  cani^t  be  takeq 
\ 

f  Per  Lord  Mansfield,  C.  J.,  in  R.  v.    k  Homv.CuUen*Comp.,B.R.E  9  G. 


Trelawney,  H.  5  Geo.  3.  MS. 
g  R.  y.  Wynne,  2  Maule  &  Selwyn, 

340. 
h  R.  V.  Warlow,  2  Manle  &  Selvyn, 

76. 
i  R.  T.  CoiponiUoiL  of  CannarUient 

2  Burr.  868. 


2.  MS.  But  see  R.  v.  Higfamore,  5 
Bamewall  ▼.  AlderM>n,  771,  where 
it  was  holden,  that  an  iofimnation 
may  be  granted  within  thf  9  Ann. 
against  a  party  for  exerciting  the  of- 
fice Qf  baUifi^in  the  boiough  of  Jt^. 
although  it  waa  not  a  corporala  office 
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of  the  forcing  pionBionSp  In  the  infbmmtioa  at 
law  there  is  not  any  relator ;  but  the  addition  of  a  relator  to» 
an  information  at  common  law  may  be  rejected  as  surplusage^ 
Doubts  appear  to  have  been  entertained,  whether  in  the 
common-law  information  a  judgment  of  ouster  could  be  given* 
In  R.  Y.  Mayor  of  Hertford,  Lord  Raymond,  426.  Hoit^ 
C.  J.,  speaks  of  this  aa  the  proper  form  of  judgment  In  R. 
Y.  Bennett*,  Trin.  4  Geo.  1.  the  judges  were  equally  divided 
on  the  question ;  but  in  R.  v.  Ponsonby,  M.  29  6.  2.  Say.  R. 
1145.  it  was  solemnly  determined,  that,  unless  the  case  of  the 
person  found  guilty  be  within  thestatute,ju<%ment  of  ouster 
ought  not  to  be  given*.  It  has  also  been  expressly  decided, 
that,  unless  the  case  be  within  the  statute,  judgment  for  costs* 
ought  not  to  be  given. 

The  preceding  remarks  will  be  found  material,  inasmuch 
as  there  are  many  cases  not  mentioned  in  the  statute,  in 
which  informations  in  nature  of  quo  warranto  will  lie;  e.  g^ 
it  will  lie  against  a  private  person  or  against  a  corporation, 
for  holding  a  market,  a  court  leet,  or  other  court,  or  for  exer- 
cising any  other  franchise ;  that  is,  the  king*s  attorney*gene* 
ral  may  exhibit  informations  for  the  usurpation  of  these  fran* 
chises  upon  the  crown  ;  but,  whether  informations  for  such 
usurpations  can  be  granted  upon  the  application  of  a  private 
person,  is  a  question  which  has  not  hitherto  received  a  solemn 
determintition.  The  point  underwent  considerable  discussion 
in  the  case  of  R.  v.  Marsden,  3  Burr.  1812.  1  Bl.  R.  579. 
Yates,  J.,  thought,  that  as  every  usurpation  of  a  franchise 
was  a  misdemeanor,  a  private  person  might  apply  as  for  the 
misdemeanor ;  but  he,  together  with  the  other  judges,  de- 
clined giving  any  fixed  opinion ;  in  the  case  then  before  the 
court,  it  was  not  sufficiently  shewn,  that  there  had  been  an 
usurpation,  the  court  therefore  refused  to  grant  the  informa- 
tion on  that  ground. 

There  must  be  an  information  against  each  person  to  enable 
each  to  disclaim,  for  distinct  offices ;  and  the  court  will  not 
consolidate  them^ 

By  the  suggestion  of  evil  counsellors,  and  in  order  to  in« 
crease  the  power  and  influence  of  the  crown,  it  was  deemed 
expedient,  in  the  latter  end  of  King  Charles  the  Second's 
reign,  to  new-model  the  corporate  cities  and  boroughs.— 
Against  many  corporations  (who  declined  surrendering  their 

1  Per  DcniMo,  J.,  1  Bunr.  40S.  I  Burr.  402.  1  Bl.  R.  93.    S.  C.  R.  y. 

m  Cited  in  Say.  R.  247.  Wailii,  5  T.  R.  375.    R.  t.  Hall,  I 

u  See,  however,  l  Burr.  402.  Bamewall  &  Cretwell,  237. 

o  R.  V.  WUUana,  B.  R.  M.  31  O.  2.  y  R.T.Wark>«,2llMikltScUrTlw'6i. 


QUO  WAI^ftANTO.  USl 

chaiters  roliiptanly,)-  iafonoaatioDs,  in  nature  of  quo  waf'- 
ranto,  were  filedl,  grounded  upon  the  notion  that  such  cor* 
porations  had  forfeited  their  iranchises  through  neglect  or 
oy  abuse  of  them.  An  information  of  this  kind  was  filed 
against  the  corporation  of  the  city  of  London.  The  charge 
against  them  was^  that,  they  had  forfeited  the  liberty  of 
being  a  corporation, — first,  by  making  a  by-law  for  the  levy- 
ing several  sums  pf  money  of  the  king's  subjects  comii^  to 
the  public  markets  within  the  city  to  sell  their  provisions. 
Secondly — by  having  in  common  council  voted  a  petition 
to  the  ^ing,  stating,  that  by  the  prorogation  of  the  parlia- 
ment on  the  loth  Jan.  32  Car*  2.  the  prosecution  of  the 
public  justice  of  the  kingdom  bad  received  interruption, 
and  by  ordering  the  said  petition  to  be  printed,  with  inten- 
tion th^t  it  should  be  dispersed  among  the  kind's  subjects, 
to  induce  an  opinion  that  the  king,  by  prorogumg  the  par- 
liament, had  obstructed  the  public  justice,  and  to  incite  the 
,-  king's  subjects  to  a  hatred  of  his  person  and  government, 

f  and  to  disturb  the  peace  of  the  kingdom.    The  case  came 

f  before. the  court  uf)on  demurrer,  which  was  joined  in  M. 

f  T.  34  Car.  2.  at  which  time  Pemberton  was  C.  J.  of  the 

King's  Bench  ;  but  before  H.  T.  when  it  came  to  be  argued. 
Sir  EL  Saunders,  who  had  been  counsel  for  the  crown  in 
drawing"  and  advising  upon  the  pleadings,  was  appointed 
C.  J.  of  the  King's  Bench,  in  the  room  of  Pemberton^,  who 
entertained  doubts.  It  was  argued  twice,  the  ^rst  time  in 
H.  T.  35  Car.  2.  1682-3,  by  Finch,  solicitor-general  for  the 
crown,  and  Sir  G.  Treby,  recorder  of  London,  for  the  corpo- 
ratiou  ;  the  second  time  in  E.  T.  35  Car.  2.  1683,  by  Sir  R» 
Sawyer,  A.  G.  for  the  crown,  and  Pollexfen  for  the  corpora- 
tion«  It  was  conterided,  on  the  part  of  the  crown,  that  $ 
corporation  may  be  forfeited;  that  corporations  have  the 
same  creation  as  other  franchises,  and  subsist  upon  the  3ame 
terms,  that  there  is  a  trust  annexed  to  all  franchises,  that 
they  be  not  abused,  and  the  breach  of  them  is  a  forfeiture. 
It  ^as  then  insisted,  that  any  act  of  the  mayor,  aldermep, 
and  common  council,  in  common  council  assembled,,  was  so 
much  an  act  of  the  corporation  as  would  make  a  forfeiture ; 
and  lastly  it  was  urged,  that  the  acts  in  question  were  such 
acts  as,  being  done  by  the  corporation,  worked  a  forfeiture. 
Judgment  was  given  in  Trin.  T.  35  Car.  2.  that  the  liberty, 
privilege,  and  franchise  of  the  mayor,  commonalty,  and  citi- 
zens, being  a  body  politic  and  corporate,  should  be  seized  into 

•  the  king's  hands,  as  forfeited.    This  was  a  great  extension  of 

the  prerogative,  but  it  was  conceived,  by  the  king's  advisers,^ 

q  See  Buzset^s  Hist  of  bit  own  Hme^  vol.  t.  p.  026.  ed.  18mo.  1725. 
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that  the  example  of  this  proceeding  againet  the  metropolis 
might  have  an  effect  (as  in  fact  it  had)  upon  other  corpora- 
tions;  and  that  the  crown  would  be  enabled,  upon  granting 
new  charters,  to  name  the  magistrates.  This  violent  exercise 
of  the  prerogative,  as  far  as  it  respected  the  city  of  i.ondon, 
was  strongly  marked  by  stat.  2  W.  &  M.  sess.  1.  c.  8.  which 
reversed  the  judgment,  and  declared  that  the  mayor,  com- 
monalty, and  citizens  of  the  city  of  London,  should  for  ever 
continue  a  body  corporate  and  politic  in  re,  facto,  et  nomine, 
without  any  seizure  or  forejudger  of  the  said  franchise,  li- 
berty, and  privilege,  or  being  thereof  excluded  or  ousted, 
upon  any  pretence  of  any  forfeiture  or  misdemeanor  at  any 
time  theretofore,  or  thereafter  to  be  done,  committed,  or 
suffered. 


II.  In  what  Cases  the  Court  will  grant  an  Information  in 
nature  of  Quo  Warranto.-^Of  the  Corporation  Act, 
Stat.  13  Car.  2.  Stat.  2.  c.  1.— 5  Geo.  1.  c.  6.— Test 
Act,  25  Car.  2.  c.  2. 


Hating  thus  endeavoured  to  explain  the  general  nature 
of  the  quo  warranto  information,  and  having  set  forth  the  al- 
terations made  by  the  statute  of  Queen  Ann,  in  cases  relating 
to  offices  and  franchises  in  corporations,  I  shall  proceed  to 
inquire,  what  the  nature  of  the  office  must  be  for  the  usurpa- 
tion of  which  the  court  will  grant  this  information. 

In  the  case  of  the  R.  v.  Boyles,  Str.  836. 2  Lord  Raymond, 
1559,  it  was  holden,  that  it  is  not  necessary  to  set  forth  in 
the  information  the  whole  constitution  of  the  place;  or  to 
shew,  whether  the  office  is  by  charter  or  prescription.  If 
it  be  alleged  to  be  an  office,*  which  appears  upon  the  face  of 
the  information  to  concern  the  public,  this  is  sufficient  against 
the  person  who  usurps  it.  Hence,  the  court  permitted  an 
information  to  be  exhibited  against  the  defendant,  who  exer- 
cised the  office  of  bailiff  of  a  ville ;  because  it  appeared,  that 
it  was  a  public  office,  and  concerned  the  government  of  the 
ville,  and  the  administration  of  public  justice.  So,  the  court 
will  grant  an  information  in  the  nature  of  quo  warranto 
against  the  portreeve  of  a  borough  and  manor;  who,  as  porl« 
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reeve,  is  returuing  officer  of  the  borough  ^  So,  against  a 
person*  claiming  to  have  a  right  of  voting  by  virtue  of  a  bur« 
gage  tenement*.  So  against  the  bailiff  of  a  borough  and 
manor»  who,  being  a  prescriptive  officer  and  member  of  the 
court  leet,  had  power  to  summon  and  select  the  jury  * ;  for 
such  discretionary  power  is  a  material  and  important  function 
in  the  administration  of  justice  (7)«  So,  against  the  steward 
of  a  court  leet*.  So,  against  the  constable  of  a  parish*. 
There  must  be  an  user  as  well  as  a  claim  of  a  franchise,  be- 
fore the  court  can  entertain  an  application  for  an  information  ^ 
As  to  what  shall  amount  to  an  user,  see  R.  v.  Tate*. 

Where,  in  an  application  for  a  quo  warranto  against  a  con- 
stable, the  affidavits  in  support  of  the  rule  stated  that,  for  50 
years  back  and  as  long  as  deponents  could  recollect,  there 
had  been  a  custom  to  elect  a  constable  in  a  particular  mode, 
but  did  not  state  that  they  believed  such  custom  to  be  im- 
memorial, it  was  holden*  that  it  was  not  sufficient. 

The  court  have  established  a  general  rule  to  guide  them  in 
exercising  their  discretionary  power  of  permitting  informa- 
tions in  nature  of  quo  warranto  to  be  filed,  that  they  will  not 
permit  one  corporator  to  object  to  the  title  of  another,  if  he 
has  concurred  in  the  election  of  that  other,  or  acknowledged 
his  title  by  acting  with  him ;  or  if  the  objection  that  he 
makes  to  the  title  of  that  other  be  equally  applicable  to  his 
own,  or  to  the  title  of  those  under  whom  he  claims^  Neither 
is  it  competent  to  a  stranger  to  the  corporation,  although  an 
inhabitant  of  the  town,  to  impeach  the  title  of  a  corporator^ 
unless  he  can  shew  that,  as  an  inhabitant,  he  is  subject  to  the 
local  jurisdiction  of  the  body  corporate. 

And  it  is  a  valid  objection  to  a  relator,  that  he  was  present 
and  concurred  at  the  time  of  the  objectionable  election,  even 
although  he  was  then  ignorant  of  the  objection :  for  a  cor- 
porator must  be  taken  to  be  cognizant  of  the  contents  of  his 

r  R.  ▼.  Mein,  3  T.  R.  696.    Borough  y  R.  ▼.  Whitwell,  ^  T.  R.  85. 

ofFowey.  z  4  East,  337. 

■  Honham  caie,  H.  30  Q.  3.   3  T.  R.  a  R.  ▼.  Lane,  5  B.  ft  A.  48a 

699.  0.  b  R.  Y.  Cudlipp,  6  T.  R.  603.  Borougb 
t  R.  T.  Bingham,  2  East,  308.    Bo-        of  Launceston. 

rough  of  Oosport.  c  R.  ▼.  St  John,  £.  "f.  52  G.  3.  MS. 
a  R.T.  HalstoD,  Str.  621.  Borough  of  Wooton  Basset.    R.  v. 

X  R.  V.  Ooudge,  Str.  1213.  Hodge,  2  B.  ft  A.  344.  o. 


(7J  It  appeared  in  this  case,  that  the  bailiff  was  not  entitled  to 
any  fees,  so  that  an  action  for  money  had  and  received  could  not 
have  been  brought  to  try  the  defendant's  title ;  a  circumstan<ie 
which  seems  to  have  influenced  the  decision  of  the  court. 
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own  charter,  and  of  the  law  ariaiiig  Aerefrom.  The  ooart 
will  not  make  such  a  rule  absolute,,  where  a  relator  appeared 
to  be  a  man  in  low  and  indigent  circumstancs,  and  there 
were  strong  grounds  of  suspicion  that  be  was  applying,  not 
on  his  own  account,  or  at  his  own  expense,  but  in  collusion 
with  a  stranger'*  It  is  in  the  discretion  of  the  court  to  grant 
the  information  or  not;  and  under  circumstances  tending  to 
throw  suspicions  on  the  motives  of  the  relator,  they  will 
not  grant  it,  where  the  consequence  will  be  to  dissolve  a 
corporation*. 

By  Stat  13  Car,  d.  stat  9.c.  1.  the  election  of  corporate 
officers,  who  have  not  taken  the  sacrament  within  one  year 
next  before  tbeir  election,  is  declared  to  be  void.  Hence  ao 
information  in  nature  of  quo  warranto  may  be  applied  for  on 
this  ground;  and  the  circumstance  of  the  relators  having  con- 
curred in  the  election  which  they  thus  seek  to  set  aside,  will- 
not  afford  any  otgection  to  this  application ;  because  the  de* 
feet  is  a  latent  one,  arising  from  the  omission  of  an  act  which 
the  legislature  has  positively  required  to  be  done,  before  any 
person  is  elected  into  a  corporate  oiiice'.  And  a  stranger  to 
the  corporation  may  apply  for  an  information  in  this  case; 
because  the  ground  of  the  application  is  to  enforce  a  general 
act  of  parliament,  which  interests  all  the  corporations  of  the 
kingdom'.  But  by  statute  5  Geo.  I.  c.  6.  s.  3.^  the  object 
of  which  was  to  lessen  the  rigour  of  the  stat  of  Charles,  pro* 
secutions  in  order  to  oust  the  party  elected  into  a  corporate 
office,  on  the  ground  of  having  omitted  to  take  the  sacrament, 
as  required  by  the  stat.  of  Charles  II.,  must  be  commenced 
within  six  months  after  the  election.  It  seems,  that  the  pro- 
secution is  commenced  by  applying  for  the  rule'.  Since  this 
statute,  the  election  of  a  person  who  has  not  taken  the  sacra- 
ment within  a  year  next  preceding  his  election,'  is  not  void, 
butt)nly  voidable,  in  case  of  a  removal  or  prosecution  within 
the  limited  time^  Hence,  where  the  plaintiff  having  been 
elected  and  sworn  into  the  office  of  town-clerk,  brought  a 
mandamus  for  the  insignia  and  other  things  belonging  to  the 
office ;  to  which  tbe.defendant  returned,  that  the  plaiutiflT  was 
not  duly  elected.  In  an  action  for  a  false  return,  it  was  ob- 
jected that  the  plaintiff  ought  to  prove,  that  be  had  taken 
the  sacrament  within  the  time  prescribed  by  the  statute  of 

d  R.  V.  Trevenen,  2  B.ft  A.  339.     Bo-  J.  on  this  ttftt.  in  R.t.  Monday.Cowp. 

rong^h  of  Helleston.  639. 

e  S.C.  i   8.  C. 

f  R.  V.  Smith,  3  T.  R.  573.  k  Per  Lord  Mamfleld,  C  J.  in  Craw- 

g  R.  V.  Brown,  3  T.  R.  574.  n.  fold  v  Powell,  2  Burr.  1016. 
h  See  the  remarks  of  Ld.  Mansfield,  C. 
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Cbarto;  but  it  was  bdden,  tbat  he  web  not  obligeci  ta  prove' 
tkiv  fact,  inaaiBUcb  as  there  not  having  been  any  prosecution 
or  renaoval  ivithin  the  time  limited  by  the  statute  of  King 
G^ilge,  the  plaintiff's  election  stood  confirmed,  and  became 
absolute^  In  this  case  the  plaintiff  was  in  posseission  bf  the 
oflKce;  but  where  it  appeared  '"y  that  the  plaintiff  bein^'Out  of 
possession,  brought  a  mandamus  to  swear  him  into  his  office,  it 
was  holden,  1st,  that  the  case  was  not  within  the  statute  of 
Geoiige,  beii^ause  never  having  been  admitted  into  the  office, 
he  could  not  be  removed  out  of  it,  nor  incur  a  forfeiture;  and 
2Qdly,  that  it  was  incumbent  on  the  plaintiff,  to  prove;  that 
he  had  received  the  sacrament  within  a  year  next  before  bis 
election. 

The '  corporation  of  Winchelsea  oonsists  of  a  mayor  and 
jurats*.  Before  a  person  can  be  elected  mayor,  he  must  be 
a  jurat  Plaintiff  was  chosen  a  jurat,  and  continued  so  a 
year,  not  having  taken  the  sacrament  within  a  year  previous 
to  Mb  election.  He  was  then  chosen  mayor,  having  taken 
the  sacraiDent  withm  a  year  before  this  last  election.*  The 
question  was,  whether  the  statute  of  George  had  ^  removed' 
all  incapacities  in  the  plaintiff,  as  to  quali^  him  to  be  mayor, 
he  not  appearing  to  have  been  questioned  for  not  taking  the 
sacrament  before  he  became  a  jurat  It  was  bolden,  that 
tbe  statute  of  George  was  a  remedial  law,  and  ought  to  be 
construed  liberally ;  and  consequently,  that  it  removed  the' 
incapacity  of  the  party,  and  that  it  would  be  a  forced  con- 
struction to  confine  the  generality  of  the  words  to  a  discharge 
of  prosecutions. . 

By  the  test  act®  every  person  who  shall  be  admitted,  &c. 
into  an  office,  civil  or  military,  or  shall  receive  any  pay,  &c* 
by  reason  of  any  patent  or  grant  of  his  majesty,  or  shall  be 
admitted  into  the  tamily  of  bis  miyesty,  shall  take  the  oaths 
of  supremacy  and  alliance  the  next  term,  and  subscribe 
the  declaration  against  transubstantiation ;  and  shall  also  re- 
ceive the  sacrament  of  the  Lord's  Supper,  after  the  manner  of 
the  Church  of  England,  within  three  months  (8)  after  their 
admittance  into  the  said  office.  Persons  neglecting  or  re- 
fusing to  take  the  oaths  and  sacrament,  and  being  convicted 
of  executing  their  offices  after  such  neglect  or  refusal,  are 
disabled  '  from  suing  either  at  law  or  in  equity ;  from  being  a 

1  a.  C  D  Martiii  t.  ieiddni,  M.  14  Q.  S.  IfS. 

m  Tufton  ▼•  Nevimooi  Ld.  Rsymond,        8tr.  1146. 8.  C. 

1S64.    See  alfo  Cowp.  539.  o  25  Car.S.  c.  2.  ■.  S.  A.  D.  1672. 

p  26  Car.  2.  c.  2.  s«  6. 
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(8)  Enlarged  to  six  oKxiths,  by  stat  16  Geo.  21  c«  30«  s.  3. 
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gtiardiao,  executor,  or  administnitor ;  from  being  capable  of 
any  legacy,  or  deed  of  gift,  or  to  bear  any  office ;  and  shall 
forfeit  600/.  Several  attempts  have  been  made  to  obtain  a  re- 
peal of  the  corporation,  and  test  acfis,  but  hitherto  they  have 
been  ineffectual.  The  inconveniences,  however,  arising  from 
these  statutes,  have  been  greatly  mitigated  by  tiie Annual  acts 
of  parliament,  which,  since  the  year  1743%  have  been  con* 
stoutly  passed,  for  the  indemnity  oif  persons  who  have  omitted 
to  qualify  themselves  within  the  time  limited,  and  for  allow* 
ing  further  time  for  that  purpose. 

Votes  given  for  a  candidate,  after  notice  of  his  being  in- 
eligible, are  to  be  considered  as  thrown  away,  that  is,  as  if 
the  persons  so  voting  had  not  voted  at  all'.  In  such  case, 
if  there  are  other  candidates,  who  are  duly  qualified,  he  who 
has  the  greatest  number  of  legal  votes  will  be  duly  elected ; 
but  until  he  be  sworn  in,  the  office  is  not  lq;ally  filled  up 
and  enjoyed  by  him,  within  the  exception  in  the  annual  in- 
demnity act.  And,  therefore,  if  the  disqualified  person  who 
had  the  greatest  number  of  votes  be  sworn  into  office,  and  af- 
terwards qualify  himself  by  taking-  the  sacrament,  &c  within 
the  time  allowed  by  the  indemnity  act,  he  is  hereby  recapaci- 
tated,  and  his  title  to  the  office  protected,  such  office  not 
having  been  then  vacated  by  judgment,  or  legally  filled  up 
and  enjoyed  by  another  person*.  Votes  given  before  notice 
of  the  ineligibility  are  not  to  be  considered  as  thrown  away'. 


III.    Of  the  Limitation  of  Time  for  granting  an  In- 

formation. 

In  the  year  1767,  different  motions  having  been  made  with 
a  view  to  impeach  the  titles  of  corporators  in  the  borough  of 
Winchelsea,  after  a  long  quiet  enjoyment,  it  was  suggested 
from  the  bar,  that  it  would  be  absolutely  necessary  to  draw  a 
line  and  to^x  the  precise  period  of  possession  after  which 
a  corf)orator  ought  not  to  be  disturbed,  by  any  information  in 
the  nature  of  a  quo  warranto,  granted  under  the  discretionary 
power  given  by  9  Ann.  c.  SO. ;  whereupon  the  court  declared, 
that  by  analogy  to  several  statutes,  and  to  the  rule  that  had 

q  See  16  Oeo.2.  c.  90.  s  R.  t.  Pany,  14  East,  549. 

r  R.  ▼.  Hawkiu,  10  East,  811.  R.  v.       t  R.  t.  Biid^  1  Maole  ft  Selwytii  76* 
Pany,  14  Eatt,  649, 
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been  laid  down  in  several  other  cases  (0),  9  quiet  and  undis- 
iurbed  possession  of  a  franchise  for  twenty  years^  ought  to 
be  a  bar  to  any  application  made  to  the  Court  of  King's 
Bench,  although  it  could  not.be  a  bar  to  the  king  himself^  if 
he  should  think  fit  to  prosecute  the  usurpation  by  his  at- 
torney-general ;  that  twenty  years  was  the  ne  plus  ultra^  be- 
yond which  the  court  would  not  disturb  a  peaceable  posses- 
sion  of  a  franchise ;  but  that  in  every  case  within  twenty 
years,  their  granting  the  rule,  or  refusing  to  grant  it,  would 
depend  upon  the  particular  circumstances  of  the  case  that 
should  be  in  question  before  tbem%  that  within  twenty  years, 
length  of  time  might  weigh  as  presumptive  evidence ;  or,  as 
one  circumstance  joined  to  others,  to  shew  the  impropriety  of 
granting  an  information^  Hence,  where  the  qualification  was 
residence  and  paying  scot  and  lot,  and  the  fact  of  residence 
was' doubtful,  out  there  had  been  an  acquiescence  on  the  part 
of  the  persons  applying,  and  a  concurrence  in  the  election  of 
the  corporator,  and  in  many  subseouent  acts,  the  court  dis- 
charged the  application  for  a  removal  with  costs^.  So  where 
an  information  was  prayed  agaiqst  a  person  who  had  served 
the  office  of.  mayor,  the  relator  alleging,  that  he  believed  the 
defendant  had  not  been  duly  sworn  in ;  twelve  years  having 
elapsed  without  any  interference,  and  it  appearing  by  the  cor- 
poration books,  that  the  defendant  had  been  sworn  in,  the 
court  refused  to  grant  the  information*.  At  a  subsequent 
peri6d,  viz.  in  Hil.  Term,  179 1,  the  court  were  of  opinion, 
that  the  limitation  of  twenty  years,  within  which  time  these 
applications  might  be  granted,  was  much  too  long  a  period, 
and  contrary  to  the  intent  of  the  9  Ann.  c.  20.  That  at  the 
time  when  the  rule  was  laid  down  in  the  Winchelsea  cases, 
the  court  were  certainly  unapprized  of  several  cases,  which 
had  been  determined  before  that  time :  R.  v.  Pike  and  Pri- 

II  Winchelsea  causes,  4  Buir.  1962.  7  E*  t.  Edw.  Waidioper,  M.7  G«o.3. 

See  also  R.  v.  Stacej,  1  T.  R.  1.  and  4  Burr.  1963. 

R.  y.  Newling,  3  T.  R.  314.  z  R.  v.  Newling,  3  T.  R.  310. 
X  R.  y.  Dawes,  4  Bun.  2121. 


(9)  The  statute  of  limitations  (21  Jac.  1.  c.  16.  s.  L)  concern- 
ing writs  of  fonnedon  and  entiy  into  lands,  is  confined  to  twenty 
years.  The  stat  of  10  and  11  W.  3.  c.  14.  s.  I.  concerning  writs 
of  error,  is  also  confined  to  twenty  years.  Courts  of  equity  do  not 
allow  the  redemption  of  a  mortgage  after  twenty  years.  Bills  of 
review  have  been  generally  disallowed  after  twentv  years.  Bonds 
which  have  lain  dormant  shall  be  supposed  to  be  satisfied  after 
twenty  years.  Ejectments  require  a  proof  of  possession  idthin 
twenty  years. 
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deauy,  Tr.  10  Geo.  I.  Rex  ▼.  Johns  there  cited ;  and  Rex  r. 
the  mayor  of  Helleston,  Hil.  12  Geo.  1.  S  T.  R.  311.  which 
were  decided  entirely  on  the  ground  of  length  of  time,  though 
con9]dQrably  within  twenty  years.  The  court,  therefore,  with 
a  view  to  prevent  corporations  being  thrown  into  confusion, 
resolved*  and  expressed  their  resolution  in  the  form  of  a  ge- 
neral rule*,  that,  in  future,  they  would  limit  their  own  dis- 
cretion in  granting  applications  of  this  nature  to  six  years : 
beyond  which  time  they  would  not,  under  any  circumstances^ 
suffer  a  party  who  had  been  so  long  in  possessi6n  of  his  fran- 
chise to  be  disturbed.  And,  in  a  subsequsnt  case^  the  court 
refused  to  grant  a  qup  warranto  information  to  impeach  a 
derurative  title,  where  the  person  claiming  the  original  title 
had  been  in  the  undisturbed  possession  of  his  office  six 
years.  An  act  of  parliament  has  since  been  passed,  ground- 
ed on  the  spirit  of  the  above  rule,  (stat.  32  Geo.  3.  c.  58. J 
by  which  it  is  enacted,  1st,  that  it  shall  be  lawful  for  any 
defendant  to  plead  to  an  information  in  the  nature  of  a  quo 
warranto,  that  he  held  or  executed  the  office  or  franchise  six 
years  or  more^  before  the  exhibiting  of  the  information  ;  and 
that  if  the  issue  joined,  on  such  plea,  be  found  for  the  de- 
fendant, he  shall  be  entitled  to  judgment  and  costs.  The  six 
years  before  exhibiting  the  information,  mean  six  years  be- 
fore making  the  rule  absolute  for  the  information,  and  not 
six  years  l^fore  obtaining  the  rule  nisi^  And  2dly,  that 
titles  derived  under  an  election,  nomination,  swearing  into  of- 
fice or  admission  of  any  person,  shall' not  be  affected  by  rea- 
son of  any  defect  in  the  title  of  the  person  electing,  &c.  in 
case  such  person  has  been  in  the  exercise  of  his  olBce  six 
years  before  the  time  of  filing  the  information.  A  title  to 
one  office  which  is  a  qualification  to  hold  another  is  not 
within  this  clause'. 


t.. 


IV.  Of  the  Construction  of  Charters,  and  of  the  Operation 

and  Effect  of  a  new  Charter. 

Contemporaneous  usage  has  always  been  considered  as 
of  great  importance  in  the  construction  of  charters^ :  not  that 

a  4  T.  R.  2S4.  e  Ptt  Ld.  KcnyoD,  C.  J.^deU^ttiogr  opi- 

b  R.  Y.  Peacock,  4  T.  R.  6S4.  nion    of   courts  R.   ▼•  BeUiisfer, 

o  R.  ▼.  Stokes,  2  Manle  k  Sdwyn,  71.  T.  R.  831. 
d  R.  T.  8toke%  9  Maute  ft  Selnyii,  71.^ 
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mage  aw  orertarn  the  dear  words  of  a  charts,  but  If  thej 
are  doubtful  the  usage  under  the  charter  will  tend  to  explain 
the  meaning  of  them  U 

If  a  corporation  by  prescription  accept  a  charter,  whereby 
the  election  of  burgesses  is  directed  to  be  made  in  a  manner 
different  from  what  had  obtained  by  ancient  usage,  the  usage 
being  inconsistent  with  the  charter,  can  no  longer  subsist; 
but  is  determined  by  the  acceptance  of  the  charter,  which 
must  afterwards  be  the  only  measure,  by  which  the  election 
of  burgesses  is  to  be  governed*. 

'  If  a  corporation  has  franchises  and  privileges  by  grant  or 
prescription,  and  afterwards  they  are  incorporated  by  another 
name,  as  if  they  were  *'  the  tailiffs  and  burgesses'*  before, 
and  afterwards  they  are  to  be  styled,  **  the  mayor  and  com- 
monalty ;"  yet  the  newly-named  body  shall  enioy  all  the  fran- 
chises, privileges,  and  heriditaments,  which  the  old  corpora- 
tion baa  either  by  grant  or  prescription^ 

Where  the  king  grants  a  charter  to  a  corporation,  there 
being  a  prior  charter  existing  at  tKe  time,  the  new  charter  is 
void  ab  initio ;  because  two  corporations,  for  the  same  pur- 
poses of  government,  cannot  exist  within  one  and  the  same 
place,  and  at  one  and  the  same  time'. 

While  a  corporation  exists  capable  of  discharging  its  func* 
tions,  the  crown  cannot  obtrude  another  charter  upon  them^ 
It  is  competent  to  them,  either  to  accept  or  r^ect  the  prof- 
fered charter. 

If  there  be  an  old  charter  surrendered,  but  the  surrender 
is  not  inroll^,  and  a  new  charter,  in  consideration  of  the  sur- 
render, granted,  the  second  charter  is  void ' ;  and  if  there  be 
any  other  persons  named  in  the  new  charter  who  were  not  in 
the  old,  any  law  made  b(y  them  is  void ;  because  tiiey  act 
under  a  void  charter ;  but  otberwisfe  if  the  members  nomi- 
nated are  the.same  ias  in  the  old  charter,  because  then  they 
act  by  their  first  charter,  which  still  remains  good".   Upon  a 

2UO  warranto  against  the  town  of  Liskeard,  in  the  reign  oi 
!harle8  the  Second,  they  surrendered  their  charter,  which 
was  not  inrolled  until  the  reign  of  King  James  the  Second^ 
who,  in  consideration  of  the  surrender,  granted  a  new  charter 

f  Per  Id.  IfauufleM,  C.  J.  in  R.  v.  i  R.  t.  Amoy,  D.P.  SOUi  April,  1790, 

Vario,  Cbwp.  250^  S  Bio.  P.  C.  836.  Tomlio*B  ed. 

g  Pbwell  ▼.  Uie  Kioflf,  D.  P.  3d  Mar.  k  Ld.  Kenyon,  C.  J.  R.  ▼•  FumoiSk 

1798, 2  Bio.  P.  C  298.  TomUn's  ad.        3  T.  R.  240. 

BofoughofBiocJuiock.  1  R.  t.  Oibonie,  4  East,  335. 

h  4  R«p.  77.  b.  per  Cur.  Haddock*i  m  Bully  ▼.Palmer,  Ift  Mod.  247«  Salk. 

case,  1  Vent.  366.  190.  S.^;. 

Vol.  II.  G  » 
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M>  them.  It  was  boldkn,  tbat  tbe  lecoiHl  charter  beiog  in  coo-^ 
aideration  of  a  void  surrender*  was  also  void  \ 

An  information,  in  nature  of  a  quo  warranto,  was  brought 

Sainat  defendant  ^  stating  that  King  Henry  the  Fourth,  by 
arter  granted!  to  the  corporation  of  the  city  of  Norwich^ 
that  tbe  city  should  be  a  county  by  itself,  and  that  the  com- 
monalfif  should  choose  two  sherifTs ; — that  King  Charles  the 
Second  confirmed  the  charter  of  Henry  the  Fourth,  and 
granted  over,  that  tbe  mayor,  sheriffs,  and  aldermen  should 
choose  one  person  to  execute  the  oHice  of  sheriff,  and  that 
tbe  commonalty  should  choose  another; — that  the  defendant 
had  been  elected  sheriff  by  the  mayor,  sheriffs,  and  aldermen ; 
but  had  refused  to  take  upon  him  the  office.  The  defendant 
pleaded  that  he  was  a  protestant  dissenter,  and  had  not  ta|cen 
tbe  sacrament  within  a  year  before  his  election  (10).  It 
was  contended,  on  the  part  of  the  defendant,  that  the 
election  was  void ;  that  the  mayor,  sheriffs,  and  aldermen^ 
bad  no  power  to  make  such  election,  inasmuch  as  the  liberties 
granted  by  tbe  charter  of  Henry  IV.  could  not^be  divested  but 
by  surrender  or  forfeiture,  and  neither  tbe  one  nor  the  other 
appeared  by  the  record ;  nor  was  it  apparent,^hat  the  corpor. 
ration  had  accepted  the  new  charter.  Qut  Holt,  C.  J,  and  Sir 
Giles  Eyre,  were  of  opiition»  that  the  defendant  was  duly 
elected ;  for,  although  tbe  new  charter  had  been  void,  if  tbe 
corporation -had  refused  to  accept  it,  since  the  king  could 
fiot  take  away  liberties  before  granted  \}y  him,  without  the 
concurrence  of  the  grantees,  yet,  if  the  corporation  accepted 
such  a  charter,  it  was  good  ; — that  here  was  evidence  of  their 
acceptance;  for  the  commonalty  used  heretofore  to  elect 
both  the  sherifi's,  and  now  they  elected  only  one ;  and  the 
election  of  the  other,  by  the  mayor,  &c.  shewed,  prima  fane 
that  thev  accepted  it.  Besides,  if  the  corporatiop  had  not 
acoepfted  the  new  charter,  the  defendant  ought  to  have  shewn 
it  s  but  here  he  bad  admitted  it  by  his  special  plea.  Tbat 
the  corporation  might  have  used  the  t»ew  charter  as  a  grant 
or  confirmation ;  but  having  tnade  their  elections  according 
to  it,  it  was  evidence  of  their  consent  to  accept  it  as  a  grant 

Where  an  application  is  made  to  the*^ourtfor  a  mandamus, 
to  direct  the  filhog  up  any  vacancies  iQft<lefinite  integral  part 
of  a  corporation,  the  court  wi)l  require  Strong  grounds  to  in* 

n  Piper  y.  Dennis,  12  Mod.  253.      '       o  R.  ▼.  Larwood,  Ld.  Ra/m.'  29.  Salk." 

107.Kk>mb.8l5.S.C. 


(10)  There  were  other  pteadibgs;  bat  as  the  points  arising  out 
of  them  ars  foreign  to  tha  subJQct  of  this  chapter,,  they  art  omitted. 
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duce  them  to  refui^  the  writ,  on  account  of  the  great  incon- 
venience which  may  follow  from  the  not  filling  up  such  vacan- 
cieSy  and  the  risk  of  dissolving  the  corporation'. 

When  a  corporation  is  reduced  to  such  a  state  as  to  be 
incapable  of  continuing  its  existence  and  of  doing  any  cor- 
porate act,  it  is  extinct  as  a  body  corporate.  In  such  case, 
'  it'is  competent  to  the  crown  to  renovate  it»  by  granting  a  new 
charter  to  the  remaining  menibers  of  the  old  corporation,  in 
conjunction  with  others,  or  to  others  alone^.  It  is  not  neces- 
sary that  this  charter  should  be  accepted  bj^  a  majority  of  the 
remaining  members  of  the  old  corporation  ;  it  is  sufficient  if 
it  be  accepted  by  a  majority  of  the  grantees. 

Where  a  charter  is  silent  as  to  the  mode  of  continuing  the 
Succession,  a  corporation  has  a  right  of  necessity ,  or  an  inci- 
dental power  to  continue  itself,  and  -  to  make  reasonable  by- 
laws for  that  purpose;  as  by  election.     Where,  however, 
there  is  a  provision  of  §uch  a  nature  as  is  calculated  at  all 
times  to  continue  the  succession,  without  ever  proceeding  by 
way  of  voluntary  election,  that  may  afford  aground  for  pre- 
suming that  voluntary  elections  were  meant  to  be  excluded ; 
but  where  there  is  no  provision,  affording  a  supply  of  bur- 
gesses to  ^hat  extent^  the  corporation  has  the  right  of  pro* 
ceeding  by  election.    Hence  a  provision  for  a  supply  of  bur- 
gesses by  the  sources  of  birth  and  servitude,  has  been  holden 
to  be  not  incompatible  with  the  existence  of  a  power  of 
election ;  for  though  these  modes  of  supply  may  render  a 
frequent  recurrence  to  election  less  necessary^  the  supplies 
from  all  these  sources  are  not  likely  so  to  overload  the  cor- 
poration, as  to  incumber  its  operations  by  a  destructive  or 
very  inconvenient  redundancy  of  its  members ;  and  without 
occasional  supplies  by  election,  the  other  sources,  by  birth 
and  servitude,  might  be  insufficient'. 


V.  By-Laws. ' 

Every  corporation  has  power  to  make  by-laws.  This 
power,  like  the  power  of  suing,  or  the  capacity  of  being 
sued,  is  included  in  the  very  act  of  incorporation  ;  and  it  is 
not  necessary,  although  usual,  for  the  crown  to  confer  this 
power  in  express  terms'.  Where  the  corporation  is  by  char- 
ter, such  by-laws  may  hi  made  as  will  enforce  the  end  of  the 
charter  in  a  way  more  convenient,  tnd  tending  cnore  to  the 

p  a.  ▼.  Mayor  of  Qmnpoand,  •  T.  R.    r  R.  ▼.  Bird,  B.  R.  H.  51 G.  3. 13  East, 

301.  367. 

q  R.V.Pannore,3T.R.  199.  s  Hob.  211. 
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care  and  good  government  of  the  aociety^  than  wfaat  the 
charter  has  prescribed.  Hence,  where  Jt  is  directed  by  the 
charter,  that  the  mayor,  or  aldermen,  or  other  principal  of- 
ficers shall  be  chosen  by  the  burgesses  or  commonalty  at  large, 
the  corporation  may,  by  common  asient^  for  the  purpose  of 
avoiding  popular  confusion,  make  a  by-law,  restraining  the 
power  of  election  to  a  select  number  of  burgesses^  or  com- 
monalty^ ;  that  is,  where  the  right  of  election  is  given  to  a 
whole  class  of  men,  they  ma^  restrain  it  to  a  part  of  them- 
selves ;  but  where  a  corporation  consists  of  several  integral 
parts,  as,  Ist,  the  mayor ;  2dly,  the  aldermen ;  3dly,  the  com- 
monalty ;  and  the  right  of  election  is  given  to  the  three  parts 
conjointly,  a  by-law  excluding  one  integral  part  from  the 
right  of  election,  €•  g.  the  commonalty,  is  void^ 

In  order  to  give  validity  to  corporate  acts,  it  is  essentially 
necessary  in  all  cases  where  by  the  constitution  of  the  cor- 
poration there  is  a  definite  body,  who  form  an  integral  part 
of  the  corporation ;  Ist,  that  a  majority  of  that  definite  body 
should  exist'  at  the  time  when  any  corporate  act  is  to  bie 
done.  Hence  if  an  int^ral  part  of  a  corporation  is  reduced 
by  the  death  of  its  members,  so  that  there  does  not  any 
longer  remain  a  majority  of  such  integral  part,  there  is  an 
end  of  the  corporation^  ^dly.  That  a  miyority  of  that  body 
must  attend  the  assembly,  where  such  act  is  to  be  done.  It 
is  not,  however,  necessary,  when  met,  that  there  should  be  a 
majority  of  each  of  the  integral  parts,  to  give  validity  to  the 
corporate  act;  it  is  sufficient  if  it  be  done  by  a  majority  of 
the  whole,  when  so  properly  assembled*.  **  If  corporate 
acts  are  to  be  done  by  a  select  number  of  members  upon'  a 
particular  day,  all  who  have  a  right  to  be  present  in  that 
assembly  ought  to  be  summoned,  and  to  have  notice  that 
they  are  to  meet  on  the  business  (it  is  not  necessary  to  spe- 
cify what  business)  of  the  corporation.  This  rule  admits  of 
no  exception,  unless  in  the  case  where  a  member  has  abso- 
lutely deserted  the  town,  by  absenting  himself  and  removing 
bis  family  out  of  the  town.  It  niust  be  an  entire  departure 
from  the  place ;  for  if  the  person  has  an  house  and  family  in 
a  corporate  town,  though  he  be  abroad  at  the  time  of  holding 
the  assembly,  whether  for  his  health,  his  diversion,  or  upon 
business,  he  ought  to  be  summoned.  When  the  notice  is  re- 
gularly given,  a  majority  have  power  to  do  any  corporate  act 

t  Case  of  Corporations,  4  Rep.  77.  b.  z  R.  ▼.  Morris,  4  East»  17. 

See  also  Baiber  v.  Boulton,  I   Str.  y  Ld.  Kenyon,  C.  J.  R.  v.  Gcampond, 

314.  R.  ▼.  Bird,  13  East,  375.  6  T.  R.  302. 

u  R.  V.  Head,  4  Burr.  3515.  Boxoogfa  t  R.  ▼.  BeUringrer,  4  T.  R-  SIO.  R.  v. 

of  HeUlon.  MiUer,  6  T.  R.  «6S. 
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—but  if  the  whole  asBembly  meet  by  accident,  they,  may  pro* 
ceed  on  businesSy  provided  they  are  unaminous;  but  otherwise 
it  is,  if  any  one  member  of  the  corporation  dissents,  he  has  an 
absolute  negative^ 

But  where  the  charter  is  silent  on  lihe  subject,  previous 
summons  is  only  necessary  for  the  purpose  of  preventing  an 
election  from  taking  place  by  surprise,  i.  e.  by  some  of  the 
electors  without  due  means  of  attendance  upon  that  occa* 
sion  being  equally  afforded  to  all  the  others.  Hence,  where 
the  whole  corporation  are  summoned  for  a  particular  pur- 
po^^t  (e.  g,  to  receive  the  resignation  of  a  common-council- 
man) a  select  body  who  are  all  present  and  consentin^^  may^ 
at  the  aame  meeting,  without  any  particular  summons  to 
them  for  that  purpose  in  their  select  capacity,  proceed  to  an 
election  of  a  common-councilman,  in  the  place  of  the  other 
resigned;  the  power  of  election  being  in  such  select  body, 
and  the  charter  not  requiring  any  previous  summons. 

•  It  is  essential  to  the  validity  of  a  by-law,  that  it  should  be 
'consistent  with,  and  that  it  should  not  be  repugnant  to,  or 
contradict  the  charter ;  for  in  a  case  where  the  charter  di- 
'  rected  that  the  mayor  and  aldermen,  or  the  major  part  of 
them,  should  yearly  nominate  four  of  the  burgesses,  or  inha- 
bitants, to  the  commonalty  at  large,  out  of  whom  they  were 
to  eiect  one  to  be  mayor,  and  who,  at  the  end  of  his  year, 
was  to  be  an  alderman ;  it  was  holden,  that  a  by-law  pro- 
viding, that  an  alderman^  who  was  an  inhabitant,  might  be 
fleeted  mayor,  was  bad,  inasmuch  as  it  was  inconsistent  with 
the  charter ;  because  it  was  not  intended,  that  aldermen  who 
were  to  nominate  the  candidates  for  the  mayoralty,  and  who 
were  to  commence  aldermen  by  serving  the  office  of  mayor, 
should  be  chosen  mayors,  because  they  happened  to  .be  inha- 
bitants^ 

A  j)y-law,  though  made  by  the  whole  body,  if  it  narrow 
the  number  of  those  out  of  whom  the  election  is  to  be  made, 
is  void.  Hence,  where  the  power  of  electing  the  mayor  was 
given  by  the  charter,  to  tne  mayor,  burgesses,  and  com- 
monalty, who  were  to  choose  the  mayor  out  of  the  burgesses^ 
wA  a  by-law  directed,  that  the  mayor  and  common-council, 
(11)  or  the  major  part  of  them  of  which  the  mayor  was  to  be 

•a  Per  Lord  Hardwicke,  C.  J.  in  R.y.    c  R.  v.Ttlcker,  £.  14  G.2.  MS.    Bo. 

KynastoD,  B.  R.T.  8  &  90. 2.  MS.        rough  of  Weymouth, 
b  R  ?.  Theodorick,  8  Bast,  543. 


.  (llj  N.  The  charter  contained  a  provision,  that  the  corporation 
might  elect  out  of  the  buree^ses  twenty  jlo  be  commoii-cooacil» 
MS. 
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one,  should  elect  one  of  the  common-council  to  be  mayor;  it 
was  hblden,  that  such  by-law  was  bad ;  because  it  is  compe- 
tent to  a  corporation  to  make  such  ordinances  only  as  are  for 
the  better  •government  of  the  corporation;  and  the  present 
by-law  was  prejudicial,  inasmuch  as  it  confined  their  choice; 
for,  on  the  terms  of  the  charter,  they  were  at  liberty  to 
choose  out  of  the  burgesses  at  large.  And  Lee,  CJ.  ob« 
feenredrthat  a  corporation  could  not  alter  the  charter  as  to  the 
persons  eligible,  neither  could  they  set  up  anotheir  govern* 
ment  than  the  charter  had  prescribed''.  And  upon  the  same 
principle,  a  by-law  directing  that  no  person  shall  be  electod 
mayor  a  second  time  within  six  years,  has  been  holden  to  be 
void*. 

A  by-law  made  by  a  part  of  the  corporation  to  deprive  the 
rest  of  the  right  of  electing,  without  their^  assent^  is  bad. 
Hence,  where  by  the  charter  the  power  of  electing  common- 
councilmen  was  given  to  the  mayor,  jurats,  and  commonalty, 
and  a  by-law  was  made  by  the  mayor,  jurats,  and  common- 
council,  restraining  -the  election  of  common*councilmen  to  ' 
the  mayor,  jurats,  such  of  the  commonalty  as  were  of  the 
common  council,  and  sixty  others,  who  were  senior  common 
freemen  ;  the  by-law  was  holden  to  be  bad'. 

A  by-law  cannot  explain  a  dpubtful  charter;  if  there  be 
any  ambiguity  on  the  face  of  the  charter,  it  is  the  province  of 
the  court  to  expond  it'. 

A  by-law  which  gives  a  voice  in  the  election  to  any  person 
to  whom  it  was  not  given  by  the  constitution  of  the  borough, 
is  bad^ 

d  R.T.  PhiUIps,  Mayor  of  Carmartbeoy  f  R.t.  Cutbusb,  common-coandlman 

H.  32  G.  a  Trio.  22  &  33  G.  3.  MS.  of  Ifaidatone,  £.  T.  8  Geo.  3. 4  Bun; 

and  BuU.  N.  P.  3U .    S.  C.  cited  in  3204.  (13 } 

3BufT.  1836, 1838, 1839.  (12)  g  R.  ▼.  Tucker,  E.  14  Geo.  3.  B.8. 

•  R.  T.  Mayor  of  Cambridge,  U.  23  BIS. 

G.  3.MS.                                           .  b  R.  T.  Bud,  13  East,  387. 


(12)  '<  This  case  was  argu«d  several  times,  and  settled  the  point, 
that  the  number  of  the  eligibU  cannot  be  narrowed,  although  on  the 
authority  of  the  case»  in  4  Rep^  78.  the  number  of  electors  may.*' 
Per  Buller,  J.  in  R.  ▼.  Mayor  of  Cambridge,  ub.  sup, 

(13)  See  also  R^  v.  Spencer,  3  Burr.  1827.  (the  same  corporation,) 
where  a  by-law  excluding  all  the  commonalty,  except  such  as  had 
served  the  office  of  churcn-warden  and  overseer  for  one  year,  ww 
holden  void ;  inasmuch  as  it  superadded  a  qualification  not  required 
ky  the  charter,  and  which  bad  no  relation  to»  or  connexion  witb» 
thtir  corporate  character  or  capacity. 
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It  retnalns  6n!V.  to  observe,  th^it  a  bjr-law  may  be  ffood  in 
part^and  b^d  in  part,  provided  th^tWo  parts  are  entire  and 
distinct  from  eabh  other*. 

AMhough  Ihere  do  not  reipaio  any  traces  of  a  by-law  in 
the  corporation  books,  and  although  there  cannot  be  any 
proof  given  of  the  loss  of  it,  yet,  upon  evidence  of  constant 
itoage,  a  jury  may  be  dirfected  to  presume  its  existence  ^ 
See  R.  V.  Head^  4  Burn  9518.^  and  H.  v^  Bixd,  13  East,  368» 
wb(PF9  defendants  pleaded  a  by-law  nojfc  npw  ei^tant  in  writ* 
ingf  Sixty  .year9  uff^e  has  been  qonaid^fied  as  evidence  of 
abynlawV 


■       ml        f    *     ■     ■■■  "^   ■  ■  ■  '  » 


VL  Of  the  Inspection  of  the  Records  of  the  Corporation. 

EvBRT  member  of  the  corporation  baa,  as  suchi  the  right 
to  inspect  the  books  belonging  to  the:  corporation  for  any 
matter  that  concerns  himself,  although  the  corporation  are 
not  partiei^  to  the  dispute  which  renders  the  inspection  ne- 
cessary; but  the  court  will  not  grant  the  rule  generally,  but 
oi^ly  to  inspect  the  particular  book  in  which  the  inforin^tiOn 
sought  for  is  to  be  found". 


VIL  Of  the  Pleadings. 

A  QUO  WARRANTO  being  in  the  nature  of  a  writ  of  right, 
the  defendant  canpqt.  plead  any  plea,  except  to  justify  or 
disp)aim^  J^enCe  he  cannot  plead,  not  guilty  ^  In  like 
manner,  he  cannot  plead,  non  usurpavit^^  or  that  he  did  not 
<l§urp  the  office  in  question.  •  Yhis  appears  from  the  nature 
of  tbecbarge,  which  calls  on  tfie  deTenoant  t'6  sliew  by  what 
authority  he  exercises  the  office  in  question,  to  ivhidh  charge 
ihe  pleas  of  not  guilty  aiid  non  usurpavit  do-  n^t  afford  an 
answer. 

■ 

i  Adm.perLd.  KtnyoivG.J.  ioK.  ▼.  tbecounty  afYoi^|2I  BUS.  Seijteiit 

Fitbenaea  of  Faveiabam,  S  T.  R.  HUl,  p.  66. 

356.  m  R.*T.  Hofttmeo,  Itk  N.  upon  T.  atr. 

k  8«e2Vez.$S0.  mS^                                              » 

1  Per  Ld.  Mansfield,  C.  J.  in  Ferkiir  v.  n  Per  Holt,  C.  J.  12  Mod.  226. 

Maiter,  Warden,  ftc.  of  the  Com-  o  Per  Holt,  C.  J.  12  Mod.  226. 

panj  of  Cvtleti,  iik Hsihanibiw,  •  in  p  Qalb^fuf.  Bl««Mn»  m Mod^tai^ 
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Bj.ftat  9t  Geo,  ••  cu  56.  i.  1.  ^the  defe&danto  to  aqy  ii>- 
foriQatioD  in  the  nature  of  a  quo  warranto^  for  tlie  exerctie  of 
any  office,  or  franchise,  in  any  city,  borough,  or  town  cor- 
porate, whether  exhibited  with  leave  of  the  court,  or  by  bis 
majesty*!  attorney-general,  or  other  officer  of  the  crown  on 
behalf  of  his  majesty,  and  each  and  every  of  them,  severally 
and  respectively,  may  plead,  that  be  or  tney  had  first  actually 
taken  upon  tliemseives,  or  held  or  executed  the  office  of 
franchise,  which  is  the  subject  of  such  informatiou,  six  years 
or  more  before  the  exbibitmg  of  such  information,  such  six 
years  to  be  computed  from  the  day  on  which  such  defendant 
was  actually  aamitted  and  sworn  into  such  office  or  fifm* 
chise ;  which  plea  may  be  pleaded  either  singly,  or  together 
with  such  plea  as  they  might  have  .lawfully  pleaded  before 
the  passing  of  this  act,  or  such  several  pleas  as  the  courts  od 
motion,  shall  allow;  and  if,  upon  tbe  trial  of  such  informs*- 
tion,  the  issue  j<Mued  upon  the  plea  Slbresaid,  shall  be  found 
for  the  defendants,  or  any  of  them,  he  or  they  shall  be  enti- 
tled to  judgment,  and  to  such  co^  as  th^ 'would  by  law 
have  been  entitled  to,  if  a  verdict  and  judgment  bad  been 
given  for  them  upon  tbe  merits  of  tbeir  title. 

The  second  section  provides,  tha£  the  prosecutor  may  re* 
a  forfeiture,  surrender,  or  avoidance,  by  tbe  defendant, 
tbe  office,  or  franchise  happening  within  six  years  before 
the  exhibition  of  the  information,  whereon  the  defendant 
may  take  issue,  and  shall  be  entitled  to  costs  in  manner  afore- 
said. 

The  preceding  statute  having  been  made  in  part  materid 
with  Stat  9  Ann.  c.  SO.  is  confined  to  corporate  officers'^.  But 
the  defendant  is  entitled,  by  this  act,  to  plead  several  pleas^ 
although  the  limitation  of  time  does  not  form  the  subject  of 
oneof  his  pleas  ^ 

Where  the  plea  consists  of  several  facts,  from  which  ths 
defendant  infers  that  he  is  entitled  to  the  office,  the  replication 
may  contain  a .  dental  of  any  of  the  fects  stated  in  toe  plea ; 
but  if  it  contain  merely  a  denial  of  the  inference  drawn  by 
the  defendant  from  tfiose  facts,  it  wilt  be  bad;  for  that 
amounts  merely  to  a  denial  of  the  law ;  for  tbe  judges  are  to 
determine  whether  tbe  inference  drawn  by  tte  defendant  iw 
fairly  drawn. 

In  an  information  against  tbe  defendant  for  usurping  tbe 
office  of  portreeve,  defendant  shewed  a  title,  and  concluded 
his  plea,  **and  so  he  says  that  he  did  not  usurp  ia  man* 

4  &.v.Rkk«TdMw,SEMt»4Sa.  r  VLy^AxOddg^tl^U^Am^ 


& 


T-    "     ~ 


QUO  WARRANTO.  1147 

net  and  Hpim  ai ,  in  the  said  informatioo  ia  alleged  j-^be 
coroner  replied,  t&at  he  did  usurp  in  manner  and  form,  &c 
The  replication  was  adjudged  to  be  bad*. 


VII L  Edidence. 

Corporation  books  are  generally  allowed  to  be  given  in 
evidence,  when  they  have  b^n  publicly  kept  as  such,  and 
the  entries  made  by  the  proper  oflScers' ;  not  but  that  entries 
made  by  other  persons  may  be  good,  as,  if  the  town-clerk  be 
sick,  or  refuse  to  attend  ;  but  then  the  circumstances  under 
which  the  entries  have  been  made,  must  be  proved.  Corpo- 
ration books  being  of  a  public  nature,  examined  copies  of  the 
entries  therein  may  also  be  given  in  evidence ;  and  conse- 
quently the  court  will  not  enforce  the  production  of  the  ori- 
ginal books",  unless  it  appear  to  be  necessary  that  they  should 
be  inspected  on  account  of  a  rasure,  new  entry,  or  the  like, 
which  must  be  verified  by  affidavit 

An  entry  in  the  public  books  of  a  corporation,  is  not  evi- 
dence for  them  ',  unless  it  be  an  entry  of  a  public  nature. 

In  a  case',  where  it  was  insisted,  that  by  the  constitution 
of  a  corporation  by  prescription,  no  person  was  capable  of 
being  elected  a  common-councilman,  who  did  not  inhabit 
within  the  borough,  and  also  hold  a  burgage  tenure ;  to  prove 
that  such  was  the  constitution,  a  witness  was  called,  who  was 
an  inhabitant  of  the  borough,  but  had  no  burgage  tenure. 
The  court  were  of  opinion,  that  he  was  a  good  witness,  ob- 
serving that  there  was  a  necessity  of  allowing  such  people  in 
a  question  of  this  nature,  since  they  must  best  know  the  right ; 
besides  be  was  in  effect  a  witness  against  himself,  bv  sayin^z:, 
**  though  I  am  an  inhabitant,  yet  I  have  no  right  to  be 
chosen,  because  I  have  not  a  burgage  tenure." 

A  person  having  a,bare  authority,  and  not  being  a  party  to 
the  record,  is  not  prevented  from  l>eing  a  witness. 

The  custom  of  a  corporation,  in  the  election  o(  a  mayor, 

•  K. T. PMlwcf e  of  Honiton,  inDeron-  z  Maifkigt  t.  I^iwienee,  3  B.  Ifc  A. 

•UKk£.lG«o.MS.  142. 

t  Per  Cur.  R.  ▼.  MotfaeneU,  1  Str.  03.  y  BtereimoD  ▼.  Mevinioo,  Sir.  583.  Ld. 

Bioeu  ▼.  XMor,   Ac.  of  London,  Rajm.  1363. 

1  atv.  3V. 
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was*  tiiat  at  a  court  leet,  held  within  the  towti,  the  old 
mayor  nominated  one  elisor,  and  the  town-clerk  another; 
andf  in  case  the  town -clerk,  refused  to  do  it,  or  was  absent, 
then  the  mayor  chose  both  the  elisors,  which  elisors,  so 
chosen,  nominated  the  jurors,  who  were  to  elect  the  mayor 
for  the  subsequent  year.  An  information  in  the  nature  of  a 
quo  warranto  was  brought  against  the  defendant,  to  shew  by 
what  authority  he  claimed  to  be  mayor  of  Tintagel.  And 
there  was  likewise  an  information  granted  against  one -James 
Hoskins,  for  exercising  the  ofDce  of  an  elisor;  and  a  third 
information  against  one  Pascho  Hoskins,  for  executing  the 
powers  of  juror  in  that  corporation.  These  informations 
were  carried  down  to  Cornwall  to  be  tried  there  before  Baron 
Thompson*  And  when  the  information  against  the  mayor 
came  to  be  tried,  his  right  depending  upon  the  validity  of 
this  custom,  upon  which  one  of  the  issues  was  joined,  ht 
called  Jan>e8  and  Pascho  Hoskins,*to  prove  the  custom  of  this 
borough  to  be  as  set  forth  above*  But  the  counsel  for  the 
king  objected  to  the  competency  of  their  testimonies ;  because 
they  were  called  to  support  a  Custom,  which  they  were  con- 
cerned in  interest  to  maintain;  for  if  there  was  no  Buch' 
custom,  then  James  Hoskins,  who  was  chosen  an  elisor  by 
the  late  mayor,  in  the  absence  of  the  town-clerk,  was 
wrongfully  chosen;  and  «o  likewise  must  Pascho  Hoskins 
be,  being  nominated  &  juror  by  James  Hoskins.  And  Thomp* 
8on»  B.  thinking  this  was  a  sufficient  objection  to  their  com- 
petency, refused  to  admit  their  testimony,  whereupon  a 
verdict  was  found  for  the  king.  A  new  trial  was  afterwards 
moved  for,  on  tl^e  ground  that  the  witnesses  were  competent 
and  ought  to  have  been,  received.  The  case  having  been 
■very  fully  argued.  Lord  HardWicke,  C.  J.  observed^  that  it 
would  be  proper  to  consider  the  objections  against  James 
and  Pascho  Hoskins  separately,  the' Wrongest  of  which  lay 
against  James,  the  elisor. — ''The  objections  against  James 
are  principally  tvvo :  1st,  that  he  is  interested  in  the  proof  of 
this  custotn,  because  lie  has  derived  his  right,  and  executed 
his  authority,  under  that  custom  which  he  was  called  to 
prove.  2dly,  That  he  is  interested  if  there  is  no  such  custom  ; 
for  then  the  former  mayor  had  not  any  authority  to  choose 
him  as  an  elisor,  and  consequently  he  will  be  liable  to  be 
punished  in  an  informatioo  in  quo  warranto,  for  exercising 
such  a  power.  As  to  the  1st  objection,  that  James  derives 
his  own  AMtbority  from  this  custom,  I  think  the  proper  an- 
swer to  it  isy  that  his  authority  is  ended,  and  his  claim  is  not 

ft  R.  V.  Gray,  Mayor  of  Tintagel,  B.  R.  Illl.  10  Geo.  t  HS.  $.  C.  by  tb^  name  of 

R.T.  Bray,  C.T.H.  368. 
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that  of  an  office  or  franchifie»  but  only  a  naked  authority. 

,  For  he  is  only  an  elisor,  chosen  by  the  corporation,  for  the 
purpose  of  returning  a  jury  to  choose  a  mayor;  and  that  is 

,  jiot  an  office,  but  an  authority  constituted  for  that  particular 
purpose.  And  I  am  not  aware  of  any  case,  where  a  person 
navinj  a  bare  authority  only,  and  not  being  a  party  to  the 
record,  as  James  was  not,  was  ever  hindered  from  being  a 
witness :  as  in  the  case  of  sheriffs  and  their  officers,  who  are 
alway^  allowed  to  be  witnesses  to  prove  the  executiorf  of  the 
process,  and  what  was  done  under  it,  if  they  are  not  parties 
to  the  record.  And  therefore  I  think  James  had  no  fnterest 
in  this  office.  As* to  the  9d  objection,  of  his  being  liable  to 
be  punished  by  an  information,  for  a  wrong  exercise  of  his 
power,  I  think  it  is  by  much  the  most  material  one.  But  it 
goes  to  his  credit,  and  not  to  his  competency,  as  I  think ;  for 
I  don't  know  of  any  case  where  ever  it  has  been  held,  that  a 
man  was  an  incompetent  witness,  because  he  was  possibly 
liable  to  be  punished  in  an  information  in  nature  of  quo 
warranto,,  ifor  a  past  act,  the  lawfulness  of  which  he  may 
probably  support  by  ttie  testimony  he.  is  about  to  give  in 
another  action,  to  which  he  is  not  a  party.  And  it  is  every 
day's  experience,  that  persons  who  have  formerly  executed 
offices  in  a  corporation,  are  produced  to  prove  what  they 
did  when  they  were  in  the  office,  and  what  has  been  usually 
done  in  their  time;  though,  in  all  such  cases  these  officers 
have  been  liabte  to  be  punished  by  informations  for  their 
unlawful  acts,  the  statute  of  limitations  not  extending  tp 
informations  in  quo  warranto.  And  yet  such  witnesses  have 
been  always  allowed  as  the  best  evidence.  And  should  we 
determine  that  no  person  is  a  competent  witness  in  matters 
belonging  to  corporations,  who  is  by  possibility  liable  to  be 
punished  by  information,  we  should  shut  out  a  great  deal  of 
good  evidence.  Wherever  any  unlawful  act  is  done  in  a 
corporate  assembly,  the  whole  assembly  is  liable  to  be  punisb* 
ed  by  informations  ;  and  yet  the  persons  who  were  present 
at  such  assemblies  are  always  allowed  to  be  good  witnesses: 
and  if  they  were  not  allowed,  there  would  be  no  evidence 
as  to  such  acts  at  ail.  The  case  in  9  Ro.  Ab.  fo.  085.  pi.  3. 
which  says,  if  three  several  men,  upon  a  suit  in  chancery, 
depose  that  J.  S.  made  such  an  arbitration,  &c.  and  upon 
that  the  party  grieved  brings  three  several  actions  agSfinst 
them  for  perjury,  each  of  them  shall  be  a  competent  witness 
for  the  other  in  the  several  actions,  is  full  as  strong  as  this, 
which  case  is  mentioned  in  9  Hale's  History  of  the  Pleas  of 
the  Crown»  280.  And  in  3  £eb.  90.  a  person  interested  was 
allowed  to  be  a  witness.     Therefore,  upon  these  reasons. 
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without  lookiqiK  into,  and  compani^  alt  tba  oases  which  have 
been  cited  at  the  bar,  ao  as  to  diatmguiah  one  from  another, 
(which,  if  I  bad  done,  it  would  have  been  difficult  to  have 
reconciled  them  together,)  I  think  the  objection  to  James 
Hoskins  goes  only  to  his  credit,  and  not  to  his  competency* 
And  the  objection  to  Pascho  Hoskins  is  weaker  than  that 
to  James.  W  henever  a  question  arises  about  the  competency 
or  credit  of  a  witness,  I  am  always  inclinable,  unless  the  ob« 
jectionas  very  strong,  to  allow  it  only  to  bis  credit;  because, 
.  if  the  objection  is  allowed  to  bis  competency,  it  tends  to  shut 
out  that  light  which  an  allowance  only  to  his  credit  admits; 
and  after  the  examination  of  the  witness,  the  judge  who  tries 
the  cause  may  make  such  observations  to  the  jury  upon  the 
evidence  of  the  witness  as  he  shall  think  proper  to  take  ojSf 
the  weight  of  the  evidence.'*  The  otherjadges  concurred, 
and  a  new  trial  was  granted. 

A  judgment  of  ouster  may  be  given  in  evidence  to  prove 
the  ouster  of  a  third  person,  by  whom  the  defendant  was 
admitted.  In  a  quo  warranto  to  tiy  defendant's  right  to  be 
a  bailiff  of  Scarborough* ;  in  settinc;  out  his  right,  he  shewed 
bis  own  election  under  Batty  and  Armstrong,  two  former 
bailiffs,  alleging,  that  at  the. time  of  his  election  thev  were 
bailiffs.  Among  many  other  issues  the  coroner  took  this, 
that  Batty  and  Armstrong  were  not  bailiffs,  as  alleged  in  the 
plea.  The  proof  of  this  issue  lying  upon  the  deftundant,  he 
'  gave  general  evidence  of  the  election  and  right  of  Batty  and 
Armstrqng.  And  to  encounter  that,  the  prosecutor  gave  evi- 
dence of  the  custom  of  the  borough  of  electing  bailiffs,  and 
produced  a  record  whereby  judgment  of  ouster  was  given 
against  Batty  and  Armstrong,  to  remove  them  from  the 
office,  as  not  being  duly  elect^  to  it.  And  it  being  objected 
on  the  trial,  that  this  record  ought  not  to  be  read  against 
the  defendant,  and  the  judge  having  allowed  it  to  be  read, 
and  left  the  whole  evidepce  on  both  sides  to  the  juiy,  to  con- 
sider whether  these  persons  were  bailiffs  or  not,  and  the  issue 
being  found  for  the  king,  defendant  moved  for  a  new  trial; 
1st,  because  this  record  was  res  inter  alios  acia,  to  which 
the  defendant  was  neither  party  or  privy,  and  so  illi  nocere 
non  debuit :  although  the  judgment  should  have  been  ob- 
tained by  default,  mispleading,  ignorance  of  their  case,  or 
even  by  collusion,  as  the  defendant  was  a  stranger  to  it,  he 
by  law  could  not  be  let  in  to  prevent  any  of  those  inconve* 
,  niences,  and  therefore  it  ought  not  to  have  been  admitted  as 
any  evidence  against  him,  but,  in  the  trial  of  his  right,  should 
have  been  totally  rejected.    9ndly,  that  the  instan$:es  where 

a  it  ▼.  Hebden,  E.  It.  Geo.  t.  MSS. 
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Tecord8  between  other  parties  have  been  read^  are,  in  cases 
of  general  customs,  as  in  the  city  of  London  t.  Clerk* 
Carth.  181.  where,  in  a  demand  of  toll,  verdicts  against  other 
persons  were  read  against  the  defendant,  and  were  undoubt- 
edly good  evidence,  amounting  to  no  more  than  payment  of 
the  toll  by  strangers,  which  is  always  allowed  as  evidence  to 
prove  a  custom.  But,  in  this  instance,  the  record  was  read 
to  a  single  fact,  viz.  the  election,  which  the  law  does  not  al- 
low. Lock  ▼.  Norbom,  3  Mod.  141.  where  it  is  expressly 
laid  down,  that  none  can  be  bound  by  a  verdict  against  ano- 
ther that  is  not  party  or  privy  to  it,  as  the  heir  of  the  ances- 
tor, or  the  like.  2dly,  Tnat  this  record,  as  read,  must  neces- 
sarily be  conclusive  evidence,  and  could  not  by  law  be  left  to 
the  jury,  as  a  matter  that  they  could  find  against  Records 
are  of  so  high  a  nature,  that  there  can  be  no  averment,  much 
less  parol  proof  admitted  against  them :  and,  therefore,  to  say 
that  the  whole  evidence  was  left  to  the  juiy,  was  impossible; 
and  the  rather,  because  the  credit  of  a  record  ought  not,  in 
any  case,  to  be  submitted  to  them. 

'  On  the  other  side  were  cited  trials  per  pais,  206.  Skin.  15. 
Brounker  v.  Sir  Robert  Atkins,  where  a  nonsuit  against  a 
predecessor  in  the  same  office  was  read  against  a  successor, 
oecause  he  came  in  privity,  as  an  heir  under  an  ancestor.  So 
Rumball  v.  Norton,  upon  a  traverse  to  the  return  of  a  manda- 
mus, to  swear  plaintiff  a  burgess  of  Calne,  on  nonfuit  electus, 
a  judgment  of  ouster  against  one  of  the  plaintiff's  electors 
was  given  in  evidence  against  the  plaintiff.  So  Mich.  13  6. 1. 
the  King  v.  Bulcock,  on  a  trial  of  a  quo  warranto  to  try  de- 
fendant's right  to  be  a  mayor  of  Southampton,  a  judgment  of 
ouster  acainst  his  predecessor  was  read  apfainst  him.  Besides, 
it  was  objected  that  several  other  material  issues  were  found 
against  the  defendant :  and,  therefore,  though  this  evidence 
ought  not  to  have  been  given,  yet  the  party  ought  not  to  have 
a  new  trial. 

Per  Cur.  This  evidence  ^ems  to  have  been  rightly  ad- 
mitted. The  defendant  has  made  the  title  of  Batty  and 
Armstrong  part  of  his  right ;  and  if  he  gives  evidence  of  the 
right  of  their  election,  can  that  be  better  disproved  than  by 
a  judgment  of  ouster,  wherein  such  election  is  declared  to  be 
void  ?  Indeed  this  evidence  was  not  of  itself  conclusive,  but 
might  have  been  repelled  by  proving  fraud,  neglect,  or  any 
other  circumstance  which  would  have  abated  the  weight  of 
the  judgment  And  if  any  thing  of  that  kind  had  appeared, 
the  force  of  it,  as  to  the  defendant,  would  have  been  greatly 
lessened.  But  what  makes  this  case  still  plainer  is,  that  de- 
fendant, by  his  plea,  makes  title  under,  and  takes  upon  him- 
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aelf  to  justify,  their  election ;  and  therefore  ought  to  be 
bound  by  what  has. been  transacted  by  them.  And  if  this 
evidence  had  been  erroneously  admitted,  yet  here  are  many 
more  issues  found  against  him,  to  which  no  objection  is 
made;  and  being' any  of  them  sufficient  to  entitle  the  crown 
to  a  judgment  of  ouster  against  defendant,  there  is  no  colour 
to  grant  a  new  trial  on  this  point  And  for  these  reasons  it 
was  denied. 

But  although  a  judgment  ot  ouster  against  one  corporator, 
is  admissible' against  another,  deriving  title  through  him,  it 
is  not  conclusive^' 


IX,  Judgment* 

B  V  Stat  9  Ann.  c.  ^0,  s.  5.  it  is  enacted  and  declareti,  **  that 
in  case  any  person,  againstwhom  any  information,  in  the  na* 
ture  of  a  quo  warranto,  shall  be  exhibited  in  any  of  the  said 
courts  (14),  shall  be  found  or  adjudged  guilty  of  an  usurpa- 
tion, or  intrusion  into,  or  unlawfully  holding  «nd  executing 
any  of  the  said  offices  or  franchises,  it  sbsril  be  lawful  for 
the  said  courts  respectively,  as  well  to  give  judgment  of 
ouster  against  such  person  from  any  of  the  said*o0ices  or 
franchises,  as  to  fine  such  person  for  his  usurping,  3lc.  any 
of  the  said  offices  or  franchises ;  and  the  said  courts,  respec- 
tively, may  give  judgment,  that  the  relator  shall  rocoier  his 
costs  of  such  prosecution:  and  if  judgment  shall  be  .given 
fo^the  defendant,  in  such  information,  he  aball  recover  his 
costs  against  such  relator  ;  such  costs  to  be  levied  in  manner^ 
aforesaid.  «    ^    -- 

In  an  information   against  defendant  for  Exercising  the 
office  of  Mayor  of  Penryn,  it  appeared,  that  by  the  letters 

Eateut  of  incorporation  it  was  directed,  that  the  mayor  elect, 
efore  he  should  be  admitted  to  execute  his  office,  should* 
take  a  corporal  oath,  before  the  last  mayor,  for  the  faitbfiil* 
execution  of  bis  office.    The  defendant  pleaded,  that  be  wsv 
'elected  and  duly  sworn  mavor;  and  issue  being  taken  is  the 
replication,  both  as  to  his  Being  elected  and  swDrn,  upon  the 

b  R.  T.  Grimes,  5  Bcinr.  25&S. 


(14)  Court  of  KiDg*s  Bench,  courts  of  sesBiona  of  oovnties  pala* 
tine,  or  courts  of  grand  sessions  in  Wales. 
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.  triaU  the  jury  found  that  he  was  elected,  but  th&t  be  waa  not 
.e^oru ;  axK)  thereupon  judgment  of  ouster  was  glyen  ^  in  B,  R. 
Upon  writ  of  error*^  brought  in  D.  P.-  it  was  insisted*  that  the 
judgment  was  erroneous ;  for  it  appeared  upon  the  record, 
that  his  right  to.  the  office  was  established  by  the  verdiet, 
Vehicb  found  that  he  was  elected ;  and  yet,  whilst  this  judg- 
.nlent  of  ouater  stood,  the  plaintiff  could  not  have  the  effect 
of  a  mandamus  to  be  sworn  in,  though  the  legality  of  his 
election  was  not  disputed,  and  though  no  time  was  limited 
by  the  charter  for  his  being  sworn  in^  nor  was  he  by  law 
debarred  from  having  such  mandamus,  although  he  acted 
before  he  was  sworn  in.  For  the  defendant,  in  error,  it  was 
contended,  that  it  being  expressly  required  by  the  charter 
of' incorporation,  that  the  mayor  elect  should  take  the  oath 
of  office,  before  be  should  be  admitted  to  execute  such  office,  - 
it  became  necessary  for  the  plaintiff,  in  order  (o  make  bis 
justification  complete,  to  allege,  that  he  did  accordingly  take 
Buch  oath  s  and  this  allegation  having  been  falsified  by  the 
verdict,  the  justification  being  entire  was  destroyed,  and  he 
was  found  to  be  an  usurper,  and  consequently  subject  to 
the  judgment  of  ouster,  as  being  the-only  legal  judgment  in 
this  case.  The  jadgment  of  the  court  of  King's  Bench  was 
affirmed  (15)«   r  s 

In  a* subsequent  term,  viz.  E.  11  Geo.  Str.  625,  Pender 
having  ^ipfMied  fof  a  mandamus  to  swear  him  into  the  office 
to  whrcib  he  had  been  elected,  the  court  refused  to  grant  it, 
in  consequence  of  the  judgment  of  ouster,  which,  according 
to  tht  Dpmion  of  Raymond,  C.  J.  did  away  the  election,  and, 
he  thought,  that  without  a  new  election,  since  the  judgment, 
the  party  was  not  entitled  to  a  mandamus.  In  this  .case, 
LDrd  Raymond,  Powys,  and  Fortescue,  Js,  concurred  in  the 
propriety  of  the  absolute  jud^rment  of  ouster,  which  had  been 

'  given  in  the  former  case,  Raymond,  C.  J.  observing,  that 
he  believed  no  precedent  could  be  shewn,  where  the  judg- 

'  ment  was  ever  entered  in  any  other  manner.  And  For- 
t^cue,  J.  added^  that  a  quo  warranto  was  the  king's  writ  of 
jr^ght,  and  as  against  the  crown  want  of  swearing  in  v^as  as 
lu^ch  as-  want  of  an  ^election ;  the  jury,  therefore,  having 
found- in  effect,  that  l^e  had  uo  title  to  the  office,  it  was  of 

c  R.  ▼.  Pender,  Str  682.  Lord  Raym.    d  2  Bro.  P.  C.  294.  Tomlin's  edit. 
1447.  a.  C- cited  per  Curiam. 


■^^■^*> 


(15)  The  Judgment  was  afHrmed  without  costt ;  the  judges 
having  delivered  it  as  their  opinion,  that  costs  were  not  recoverable 
in  this  case. 
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coune«  that  be  thottld  be  excluded  from  it  hr  tbe  judgment 
of  the  court  He  remarked  also,  that  he  bad  nerer  heard  of 
any  other  judgment,  and  that  it  was  reasonable  to  exclude  a 
person  who  appeared  to  have  no  title.  Re3molds,  J.  how- 
ever»  expressed  an  opinion,  that  there  ought  properly  to  have 
been  a  judgment  of  ouster  quousque  only,  upon  the  finding  of 
the  jury,  in  the  R«  y.  Penaer.  And  in  a  late  case  of  R.  ▼. 
Clarke,  (9  East,  76.)  who  having  been  ill  sworn  in,  bad  after- 
wards disclaimed  upon  an  information  filed  against  him  for 
usurping  the  office,  and  though  having  submitted  to  a  judg- 
ment of  complete  ouster,  he  was  held  to  be  concluded  from 
setting  up  a^in  his  original  ri^ht,  yet  Lord  Kenyon  intimated, 
that  there  might  have  been  a  judgment  quousaue  only  against 
him.  The  same  point  was  again  agitated  in  ttie  R.  v.  Court- 
ney, H.  48  Geo.  3.  9  East,  5^46.  the  court,  however,  being  of 
opmion,  that  the  defendant  had  been  well,  elected  and  sworn 
in,  were  not  required  to  pronounce  any  opinion  as  to  the  na- 
ture of  the  judgment;  but  they  said,  that  after  diligent  search, 
they  could  not  find,  upon  the  files  of  the  court,  any  precedent 
of  adjudgment  of  ouster  quousque. 

In  the  case  of  the  King  v.  Biddle,  Str.  952.  the  defendant 
confessed  an  usurpation  during  part  of  the  time  charged  in 
the  information,  anil  from  that  time  insisted  on  an  election. 
The  prosecutor  having  entered  up  judgment  of  ouster,  the 
court  ordered,  that  all  the  judgment,  except  that  of  capiatur 
pro  fine^  might  be  expunged,  observing,  that  it  would  be  hard 
that  a  subsequent  good  election  should  be  done  away,  as  it 
would  be  by  the  judgment  of  ouster.  And  they  distinguished 
it  from  Pender*8  .case,  where  thri  party  had  been  guilty  of  an 
usurpation  during  all  the  time  charged  in  the  information. 

A  quo  warranto  information  has,  of  late  years,  been  consi- 
dered merely  in  the  nature  of  a  civil  proceeding;  and  conse- 
quently the  court  will  grant  a  new  t^ial^ 

The  office  of  register  and  clerk  of  the  court  of  request, 
at  Bristol,  which  was  created  by  statute,  is  not  an  office 
within  the  meaning  of  the  stat  9  Anne,  c.  20.  and  therefore, 
although  judgment  had  been  given  for  the  defendant  upon  a 
quo  warranto  for  using  that  office,  yet  it  was  bolden^  that 
he  was  not  entitled  to  costs. 

e  R.  ▼.  Fkands,  9  T.  R.  4S4»  *  f  R.  ▼»  Hill,  1  BaraewaU  aiid  Creinrdl* 

S37. 
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REPLEVIN. 
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1.  In  what  Cases  a  Replevin  may  be  maintained. 

Ih  Of  the  Proceedings  in  Replevin  at  Common  Law^  and 

the  Alterations  mode  therein  by  Statute^ 

IIL  Of  the  Duty  of  the  Sheriff  in  the  Execution  of  iht 

Replevin. — Of  the  Pledges. — Bond,  from  the  Party^ 

Replevying.^^Sureties  under  StaL  11  G,  %.  €•  19.  $•  23f 

IV.  Of  chiming  Property,  and  of  ihe  Writ  de  ProprietaH 

prohandd. 
V«  Of  the  Process  for  removing  the  Cause  out  of  the 
inferior  Court,  and  herein  of  the   Writs  fif  Pone, 
Recofddri  facias  loquelam,  and  Accedas  ad  Curiam, 
VI.  By  whom  a  Replevin  may  be  maintained^ 
VIL  Of  the  Declaration. 
VIIL  Of  the  Pleadings : 

1.  Of  Pleas  in  Abatement^  and  herein  of  the  Plea  of 

Cepit  in  alio  loco. 

2.  General  Issue.  ' ' 

3.  Of  the  Avowry  and  Cognizance : 

!•  General  Rides,  Sfc.  relating  to  the  Avowry. 

2.  Of  the  Avowry  for  Damage  Feofiant-^Pleas  in 

Bpr^Eeeape  through  Defeat  o^  feifi/^et^RighX 
of  Camnon-^Tender  a/  Amendt, 

3.  Of  the  AvovAnffor  Rent  Arrear-^Pleae  in  Bar 

— fvieCioTi— iybn  Dimisii^^NonTevSuit'^Riem 

M  Arrean^^Tender  of  Jtsmrg,     '* 

4.  Property.    * 
5*  Statutes  i 

1.  Of  Limitations. 

.    3.  Of  Setoff. 
Vol.  II.  H  ■ 
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IX.  Of  tk€  Judgme^U  : 

1.  For  ^  PUMff. 

2.  For  cAe  Defendmi. 
X.  Of  the  Costs, 


L  fn  what  Cases  a  Replevin  may  he  maintained. 

It  18  said,  in  3  Bl.  Com.  147*  that  a  replevin  is  founded  on 
a  distress  taken  wrongfully  and  witUout  sufficient  cause  (1);. 
whence  it  may  be  inferred  ,that  the  learned  commentator 
ivpposed  that  this  remedy  was  confined  to  a  taking  by  dis'- 
tressi  But,  (as  it  was  justly  remarked  by  Lord  Red^ale^ 
Gh*«  in  Shannon  y.  Shannon,  1  Sch.  &  Let.  3970  this  defini- 
tioD  of  replevin  is  too  narrow,  and  many  old 'authorities  will 
te  fomid  in  the  books^  of  a  replevin  having  been  brought 
where  there  was  not  any  distress  (2).  The  wi;it,  ^as  was 
farther  remarked  by  Lord  Kedesdale,  is  founded  on  a  taking, 
and  the  right  which  the  party  from  whom  the  goods  are 


(1)  Akhough,  generally  q>eaking,  wherever  there  is  a  distress, 
replevin  may  be  maintained,  yet  this  rule  is,  not  universally  trae  ; 
for  it  appears  from  R.  v.  Monkkouse,  Str*  1184.  that  the  court  cU- 
rected  an  attachment  to  be  issued  against  an  under-sheriff,  for  grant- 
ing  a  replevin  of  goods  distrained  on  a  conviction  for  deer  stealing. 
So  V  replevin  will  not  ti«  upon  adistfess  made  for  a  duty  to  the 
crown.  R.  v.  Oliver,  Bunb.  14..  But  where  the  plaitktiff  brought 
replevin  for  ^oods  levied  under  a  warrant  of  distress,  for  an  assess- 
ment made  by  a  special  sessions  under  the  highway  act,  13  G.  3. 
c  78.  s*  47.,  on  the  ground  of  the  premises,  for  which  he  was  as* 
sessed,  beingsituated  without  the  township  which  was  liable  to  repair 
the  road;,  the  court  refused  to  set  aside  the  proceedings.  Fenton  v. 
Boyle,  Feb.  12th,  1807.  C-  B..2  Bos.  fc  Puk  N,  ft.  39S|. 

(2)  RepUgiare  esf,  rem  apud  alium  detentam,  cautione  UgiJtmA 
iiUerposiidf  redimere^    S|>elm.  Gloss.  485.     Quant  les  biens  ou  chat^ 
ids 3toMevn  sont  ffiseSt  U  anera  per  common  ley,un  breve  hors'iU 
Chasscm  oomf)iaiirf(mt,  &c^  Doct.  Piac  Replevin,  313.    Replevin^^ 
lies  of  all  goods  and  chattels  unlawfully  taken.    Comyns'  Dig.  Re* 
pl^n  (A);    A'  reptevin  is  a  judicial  writ  to  the  sherifi,  complaining' 
•f  an  unjust  taking  and  detention  of  gogds  and  chattels.    Gilo.  Repu 
58.    Note,  by  tb  learned  ^reporters  of  the  Irish  Chancery  Cases, 
temp.  Ld.  Redesdale.    See  also  Bull.  N.  P.  B.  2.  c.  4.— «<  Replevin  , 
may  be  broi^t  ni  mf  cask  where  a  man  has  had  his  goods  takta  / 
nom  him  by  another.''    See  also  1  InsL  .145.  b» 


% 

\ 


REPLEVIN.  1167 

« 

taken,  bas  to  have  tbem  reator^  to  bim,  until  tbe  question 
/of  title  to  the  goods  is  determined.  The  person  who  takes 
tbeoi'  may  claim  property  in  tbem ;  and  if  he  does,  the  she- 
riff cannot  deliver  the  goods  until  that  question  is  tried ;  but 
this  ckim  of  property  can  be  made  only  where  there  has  been 
a  taking ;  and  it  appeared  to  him  that  the  writ  of  replevin 
was  calculated  in  such  cases  to  supply  the  place  of  detinue 
or  trover,  and  to  prevent  the  party  from  whom  the  goods  were 
taken  being  put  to  those  actions,  except  in  cases  where  the 
other  could  snew  property. 

•  A  replevin  lies  for  goods  and  chattels  only%  hence  it  can- 
not be  maintained  for  things  affixed  to  the  freehold. 

In  a  replevin  for  taking  the  goods  and  chattels^  to  wit,  one 
lime-kiln,  &c.  of  the  plaintiff,  to  which  there  was  an  avowiy 
for  rent  in  arrear,  the  plaintiff,  in  his  plea  in  bar,  said,  that* 
the  lime-kiln,  before  and  at  the  said  time;  when,  tec.  was 
affixed  to  tbe  freehold  of  the  piece  or  parcel  of  ground  on 
which,  &c.  and  as  such  was  by  law  exempt  from  any  distress 
for  the  arrears  of  rent  in  the  avowiy  mentioned,  and  ought 
not  to  baye  been  distrained  for  the  same,  &c.  To  this  plea, 
the  defendant  demurred  generally.  After  alignment,  the 
court  were  of  opinion,  that  the  plea  in  bar  could  hot  be 
supported,  because  it  was  a  departure  from  the  declare* 
tion.  That  the  declaration,  treating  the  lime-kiln  as  a  chat* 
tie,  might  possibly" be  true;  because  lime  may  be  burnt  in 
a  portable  oven,  and  the  kiln  need  not  therefore  necessarily 
be  affixed  to  the  freehold ;  but  that  as  the  pl^t  in  bar  stated 
it  to  be  affixed  to  the  fineehold,  it  was  inconsistent  with  the 
declarati<Mi. 


\ 


IL  Of  the  Proeeeimgi  in  Replevin  at  Common  Law,  and 
the  Alteraiione  made  therein  by  Statute. 

*^T  the  common  law%  the  proceedings  in  replevin  com- 
nenced  with  suing  out  of  the  Court  of  Chancery  a  f^rit  of. 
replevin  directed  to  the  sheriff  of  the  county  where  th^  dis^. 
tres£^  Was  taken.  Generally,  w  ri ts  directed  to  ^^e  sheriff  gave ' 
him  a  ministerial  power  omy^  but  the  writ  of  replevin  was  in 
the  nature  of  a  justicies,  not  returnable,  and  gave  the  fliheriff 
'•a  judicial  authority  to  determine  in  the  county  court,  the 

a  1  Intt.  a45.b.  b  Niblet  v. 8inidi,  4T.R.  504.  «  Slast  140. 

Has 
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iDatter  in  question  between  the  parties.  Thus  distil 
from  other  writs,  it  was  called  festinum  remediutn^  a  speedy 
reniedy;  but,  notwithstanding  the  advantage  accruing  to  the 
subject*  from  the  circumstances  of  its  being  a  justicial  writ, 
it  was  frequently  attended  with  so  much  delay  as  to  require 
the  interposition  of  the  legislature.  This  delay  arose  from 
several  causes :  1.  From. the  necessity  of  an  application  to 
Chanceiy,  when  the  distress  was  taken  in  a  distant  part  of 
the  kingdom. 

To  obviate  this  inconvenience,  it  it  provided  by  stat  5^ 
H.  3.  (commonly  called  the  statute  of  Marlebridge)  c.  21. 
that  if  the  beasts  (S)  of  any  person  are  taken  and  unjustly  de*' 
tained^  the  sheriff,  after  complaint  made  to  him,  may  deliver 
them  without  the  hindrance  or  refusal  of  the  person  wha 
shall  have  taken  the  beasts. 

To  make  this  remedy  more  effectual^  and  to  render  the 
delivery  of  distresses  more  expeditious,  it  is  enacted  by  stat. 
I  &  2  Ph.  &  Ma.  c.  12.  s.  3.  that  <<  Every  sheriff  of  shires, 
not  being  cities,  or  towns  made  shires,  shall,  at  his  first 
county  day,  or  within  two  idonths  next  after  he  has  re- 
ceived his  patent  of  office,  appoint  and  proclaim,  in  the 
shire  town,  four  deputies  at  the  least,  dwelling  not  above 
twelve  miles  one  from  the  other,  who  shall  have  authority, 
in  the  sherifTs  name,  to  make  replevins  and  delivery  of  dia- 
tresses,  in  such  manner  and  form  as  the  sheriff's  may  and 
ought  to  do.  < 

By  force  of  the  statute  of  Marlebridge*  (52  H.  3.  c.  21.) 
the  sheriff  may  hold  plea  in  replevin  by  plaint  of  any  value, 
and  this  plaint  may  be  taken  out  of  the  county  court*,  and 
replevin  made  immediately'  (4).  But  it  is  incumbent  on 
the  sheriff  to  enter  the  plaint  at  the  next  county  court,  in 
order  that  it  may  appear  on  the  rolls  pf  the  court    This  sta- 

'    d  2  Intt  139.  e  Id.  f  1  loftt.  1 45.  b.  2  Inst  1 39.. 


(3)  The  word  in  the  statute  is  '<  averia,**  '«  beasts,^'  bat  it  is 
usual  for  the  sheriff  to  hold  plea  of  replevin  by  plaint  of  other  goods 
and  clucttels  as  well  as  cattle. 

(4)  This  portion,  which  is  to  be  found  in  2  Inst.  139.  is  not  war* 
ranted  by  21  Edw.  4.  66,  there  referred  to.  But  it  is  said  in  Broke, 
Heph  pi.  46.  to  be  the  best  opinion.  The  reason  assigned  for  it 
by  Sir  Edw.  Coke  is,  **that  it  would  militate  against  the  scope  of 
the  statute,  that  the  owner  of  the  beasts  should  be  deprived  of  the 
-use  of  them,  until  the  day  on  which  the  county  court  is  holde^.** 
The  same  doctrine  is  laid  down  in  1  Inst.  145*  h. 
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tute  doee  not  extend  to  hundred  courts.  The  hundred  co«rt, 
wbioh  deriyes  its  authority  from  the  county  court  <,  cannot 
prescribe  to  grant  replevins  by  plaint  by  its  steward  out  of 
court;  for,  at  common  .law,  the  sheriff  could  only  replevy  by 
writ  in  his  county  court  But  this  decision  is  to  be  confined 
to  replevins  in  hundred  courts,  which  courts  are  all  eji\sdem 
generis,  and  owe  their  jurisdiction  to  the  common  law,  and 
does  not  furnish  a  rule  for  replevins  in  other  courts  which 
owe  their  origin  and  jurisdiction  to  charters  from  the  crown^ 
and  in  which  pleas  of  replevin  upon  plaint,  and  without  writ, 
may  be  maintained ^ 

The  proceeding  by  replevin  by  plaint  under  the  statute  has 
superseded  the  replevin  by^  writ  The  observations,  there- 
fore, made  in  this  chapter,  with  respect  to  the  method  of  pro- 
secuting replevin,  must  be  understood  with  reference  to  the 
replevin  by  plaint,  except  where  the  proceeding  by  writ  is 
expressly  mentioned. 

2.  Another  cause  of  delay  at  common  law  proceeded 
from  the  sheriffs  not  being  able  to  enter  a  liberty  without 
a  non  omittasy  where  the  distress  was  taken  and  impounded 
within  any  liberty  which  had  return  of  writs,  and  the  bailiff 
of  such  liberty  did  not  pay  any  regard  to  the  warrant  of  the 
sheriff.  The  statute  of  Marlebridge  has  removed  the  neces- 
sity of  suing  out  the  non  omitias,  but  still  the  sheriff  must 
make  a  warrant  to  the  bailiff  of  the  liberty  before  he  can 
enter:  i 

3.  The  same  cause  of  delay  as  that  last-mentioned  was 
experienced  in  cases  where  the  distress,  though  not  taken 
within  a  liberty,  yet  was  impounded  within  it  By  force  of 
the  statute  of  Mariebridge,  the  sheriff  may  in  this  case  enter 
the  liberty  immediately,  even  without  previously  issuing  a 
warrant 

g  Halletv.B7rt,5Mod.248.Ld.Raym.    b  Wilson  t.  Hobday,  4  Maule  ft  SeU 
218.  Carth.  382.  Stdk.  580.  Skinner^       wyn,  120. 
^4.  S.  C. 
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III.  Of  the  Duly  of  the  Sheriff  in  the  Execution  of  the 
Replevin^^Of  the  Pledges — Bond  from  the  Party 
repkvying'^Sureties  under  the  StatAl  6.9.  C.19-S.93. 

At  the  commencement  of  a  suit,  it  was  the  duty  of  the 
•heriff  at  the  common  Ulw,  in  all  actions,  to  take  from  the 
plaintiff  pledges  for  the  piiDsecution  of  bis  suit.  This  duty 
was  the  same  in  replevin;  but  as  thes^  pledges  were  only 
answerable  fbv  the  amerciament  to  the  king,  pro  fatso  cla*  - 
more,  if  the  plaintiff  did  not  prevail  in  the  suit,  they  were 
found  insufficient  for  the  security  of  the  defendant  in  repl^ 
vin,  inasmuch  as  if  the  party  distrained  upM/  either  sola  or 
eloigned  the  distress  aner  the  replevy,  the  defendant  was 
.wboUv  prevented  from  reaping  any  advantage  from  ao. 
award  .  of  a  return.  To  remray  this  mischief  the  stat 
Westm«  2.  (13  Ed.  1.)  c  2.  requires  the  sheriff,  before  he 
makes  deliverance  of  the  distress^  to  take  from  the  plaintiff 
not  only  pledges  for.  the  prosecution  of  the  suit,  bu4  also  for 
the  return  of  the  beasts,  if  a  return  be  awarded.  And  if  the 
sheriff  take  pledges  in  any  other  manner,  he  is  to  answer  for 
the  price  of  the  cattle  to  the  distrainors :  .jand  if  the  baUifl^ 
has  not  wherewith  to  make  restitution,  it  is  to  be  omde  by 
his  superior. 

The  course  pursued  by  sheriffs,  or  other  officers  making 
replevins,  in  carrying  into  effect  the  provisions  otthis  statute^ 
does  not  appear  to  have  been  uniform.  Two  different  me<* 
thods  have  .been  adopted  by  them  for  the  j)rotection  of  the 
defendant    The  first  method  has  been  to  take  a  bond  from 

.  the  pledges  conditioned  for  the  appearance  of  the  party  repto* 
vjring  at  the  next  county  court',  tor  his  prosecuting  his  suit 
with  effect,  and  makhig  return  of,  the  distress,  if  return 

.  sbbuld  be  adjudged.  In  taking  this  security^,  the  sheriff  has 
been  considered  as  pursuing  the  directions  of  the  statute ; 
for  the  word  pledges  has  been  holden  to  be  synonimous  with 
sureties.  . 

The  other  method  has  been  to  take  a  bond  from  the  party 
replevying  (5) ;  the  condition  of  which  is  similar  to  the  for- 


i  Diaton*!  Sliff.  489. 


k  Ld.  Rajm.  278.  Lutw.  687.Daltoii*i  Shff.  438. 
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(5)  I  have  not  been  able  to  diaoover  the  origin  or  first  introdtie* 
tion  of  thsse  securities,  and,  eonssquently,  I  csnnot  asoeit^n  which 
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waer,  vis.  tlml  tbeobligor  ^Ul, appear  at  the  w»t  gcmntgr 
court,  and  then  and  tlxere  prosecute  his  suit  with  effect,  hdq. 
also  that  he  will  make  retura  of  the  beasts,  if  return  ihereoC 
be  adjudged  by  law  (6). 

>  Although  thd  statute  of  Westm.  24  ^*  ^-  ^^  entirely  rileDlr 
as  to  a  bond  from  the  party  reptevying,  yet  it  has-been  decided 
th4t  bond£l  6f  this  Vihd  are  la^uU,  and  if  the  condition  be 
ndt  performed,  an  action  may  be  brought  on  them. 

It  does  not  appear  that  the  sum  in  which  th^  securities, 
Tiss.  the  bond  from  the  pledges,  or  the  bond  from  the  party 
replevying,  should  be  taKen,  has  ever  been  asceVtalned*  To 
provide,  therefore,  a  more  Effectual  secufity  fpr  d^kiidlMd^ 
uy  fixing  the  respbnsibitMy  of  the  sureties,  •  and  'to  prevent 
vexatious  replevins-  in  cases  of  diMi^toibr  riHt-  dtriHok^^  it  ia 
enacted  by  stat  11  G»  ^  9.19.  s.  (to.  *'that  ^heriflb,  and 
other  officers  having  authority  to  gmnt  repIeviiAs^  $haU{J)^ 

.4n  every  replevin  of  distress  for  rent^  before  any  delivefahoa 
of  the  aistress,  take  m  their  own  names  from  the  plliintiff  and 
two  responsible  persons,  as  sureties,  a  bond  in  double  the 
yalue  of  the  goods,  conditioned  for  prosecuting  the  suit  with 
effect,  and  without  delay,  and  for  duly  returning  the  ditf^ 
tiess  in  case  a  return  shall  be  awarded.  The  statutes  then 
proceeds  to  authorise  the  sberifT  or  other  officer  €0  assigft 

^  such  bond  to  the  avowant,  or  person  making  '<:ognii!ince» 
who  may  niaintain  an  action  upon  it  in  the  superior  courts*, 

1  BlackettT,  Crinop,  1  Ld. Ri^riD, 278.      .  m  IMai  v. Ereeiiiiii> 5  T. R.  laS. 


is  the  most  ancient.  The  usage  has  been  not  to  take  both  seen* 
titles  at  the  same  time,  but  'the  sheriff  has  exercised  his  discrotion 
in  taking  either  one  or  the  other,  as  seemed  most  convenient.  The 
bond  from  the  party  replevying  has,  I  believe,  been  most  generally 
•dopted.  * 

(6)  **  In  all  Veplevin  bonds  there  are  several  independent  con^* 
ditions;  one  to  prosecute,  another  to  retura  the  goods  replevied,  awl 
a  third  to  indemnify  the  sheriff;  and  a  breach  may  be  assigned  upOo 
any  of  these  distinct  conditions.'*  iPer  Lee»  C.  I.  dMTveriii^  tEe 
opinion  of  the  court  in  Morgan  v«  Griffith^  M.  14  Q^  2.  B.  -Rr  7  Mod. 
380.  Leach's  ed.  Or  the  breach  ^nay  be  ftfsigned  tkuf  i  *Hk9i  de- 
fendant did  not  prosecute  bis  suit  with  effect,  aqd  fieth  not  made  re- 
tura."   Phillips  V.  Price,  3  Maule  &,  Selwyn,  180« 

(7)  If  the  sheriff  or  other  officer  ne|f[M  to  tahefi  bondj  aooord- 
ing  to  the  directions  of  this  statute,  tha  courts  will  not  graut  an 
attachment  i^inst  him,  such  negligence  not  being  an  ^buse^of  any 
process  of  the  couits.  Twells  v.  CcSvtto%  WUIih  ^7^»  tU  v.  Lewis^ 
2  T.  FV  617. 
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in  the  erent  tf'M  beings  forfeited.  Both  .avowant  and  peiMH 
inakiag  cogni^nce  may  take  an  aBsignment  of  the  bond,  and 
aoe  jointly  on  it ".  In  this  action,  if  the  declaration  state  that 
the  plaintiff,  as  bailiff  of  one  J.  S.  distrained,  &c.  it  is  suffi* 
eient,  without  stating  that  the  plaintiff,  at  the  time  of  the 
assigameni  of  the  boncC  was  either  Avowant  or  person  making 
cognisance  in*  the  suit  in  ^eplevin^  Although  the  bond  be 
executed  by  one  of  the  sureties  only,  it  is  still  available  by 
the  sheriffs  against  such  surety  ^ 

Id  Chapman  v.  Butcher,  Carth.  248.  the  plaintiff  in  re* 
plevin  had  given  a  bond  to  the  bailiffs  of  the  borough  of 
N«w  Windsor,  conditioned  to  prosecute  his  suit  with  effect 
in  the  court  of  record  <^  that  boiough,  and  to  make  return, 
if  return  should  be  adjudged  by  law.  A  replevin  was 
brought  in  the  borough  court,  and  judgment  given  for  the 
defendant,  which  was  afterwards  revereed  in  the  Court  of 
King's  Bench»  on  error,  and  a  new  judgment  was  given 
that  the  plaint  should  abate,  and  that  the  defendant  should 
jbave  a  return.  An  action  was  brought  on  the  bond,  and  it 
was  holden  a  lawful  bond^  and  ike  court  said,  that  it  was  the 
common  course  to  take  such  bonds.  With  respect  to  the  coii- 
dition^  it  was  determined,  that  it  was  not  confined  to  a 
prosecution  in  the  court  of  Windsor,  but  extended  to  the  ' 
prosecution  of  a  writ  of  error  in  the  King's  Bench,  for  fhat 
was  part  of  the  suit  commenced  below  ;  and  by  the  words» 
**  if  a  return  should  be  adjudged  by  law,"  the  condition  was 
not  confined  to  the  judgment  of  any  particular  court  (8),  for 
which  reasons  the  court  gave  judgment  for  the  bailiffs,  the 
obligees. 

So  where  the  condition  of  the  replevin  bond  was  to  appear 
in  the  county  court "i,  and  then  ana  there  to  prosecute  with 

n  PhiUipi  T.  Price,  3  M.  &S.  180.  7  Taunt  28.  S.  C.  by  the  name  of 

o  Dias  V.  Fteeman,  5  T.  R.  195.  'Auatea  ▼.  Howard, 

p  Afustea  V.  Hajward,  2  Manh.  352.    q  Vaugrban    t.    Nonis,    Ca.    Temp. 

Hardw.  137. 


(8)  •*  To  prosecute  with  effect,  the  plaintiff  must  not  only  proceed 
to  a  decision  of  the  suit,  but  must  have  success  in  it,  or  ne  does 
nothing ;  and  it  is  not  a  completion  of  the  condition  to  have  levied  a 
'  plaint  in  the  county  court ;  for  the  words  extend  to  all  the  proceed- 
ings, from  the  original  to  the  conclusion  of  the  action,  a»  well  in  the 
court  below  as  in  the  superior  court,  by  re.  fa.  la,  which  is  the  caise 
in  Carth.  249."  Per  Lee,  C.  J.  delivering  the  opiaion  of  the  cousi 
in  Moigian  v*  Griffith^  7  Mod.  380.  Leach's  ed« 
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oflbet;  it  was  holden,  that  the  words  then  and'  lASer^  related 
to  so  Quch  of  the  prosecution  as  should  be  in  the  county 
court,  but  that  they  did  not  restrain  it,  and  that  the  bond  was 
forfeited,  the  plaintiff  having  been  nonsuited  in  the  superior 
court,  to  which  the  cause  had  been  removed. 

Plaintiff  in  replevin  having  given  a  bond  to  prosecute  his 
suit  with  effect',  levied  a  plaint  against  the  detendant,  who 
obtained  an  injunction  to  stay  proceedings  until  a  certain  day, 
on  which  the  plaintiff  in  replevin  died ;  it  was  adjudged,  that 
tbe  plaintiff  had  prosecuted  his  suit  with  effect,  there  not 
having  been  either  a  nonsuit  or  a  verdict  against  him;  and 
Holt,  C.  J.  compared  it  to  the  case  of  a  recognisance  on  a  writ 
of  error,  which  was  to  prosecute  with  effect  v  there,  if  the 
plaintiff  was  not  nonsuit,  nor  the  judgment  affirmed,  the  r&» 
cognisance  was  not  forfeited* 

It  is  sufficient  to  plead  that  the  party  did  appe^ir  at  the 
next  county  court,  and  there  prosecuted  the  suit  according  to 
the  form  and  effect  of  the  condition;  and  that  that  suit  is  still 
depending  and  undetermined*. 

A  declaration  on  a  replevin  bond,  after  alleging  that  the 
plaint  was  removed  into  the  court  above,  that  the  defendant 
avowed,  and  that  the  plaintiff  in  replevin  having  omitted  to 
plead  to  the  avowry,  a  judgment  for  a  return  was  awarded, 
averred  that  the  plaintiff  in  replevin  did  not  prosecute  bis 
suit  with  effect.  A  plea  that  after  the  judgment  for  a  return, 
a  writ  to  enquire  of  the  arrear  of  the  rent  and  the  value  of  the 
cattle,  goods,  &c.  distrained,  was  prayed  by  the- avowant, 
granted,  and  executed,  and  that  thereupon  avowant  had  judg- 
ment to  recover  the  arrear  of  rent  found,  together  with  a  sum 
for  his  costs  and  damages,  was  holden'  ill  on  demurrer. 

In  an  action  brought  by  the  assignee  of  a  replevin  bond", 
where  it  did  not  appear  on  the  face  of  the  declaration,  that 
the  plaintiff  was  avowant,  or  person  making  cognisance,  the 
court  referred  to  the  replevin  suit,  which  was  of  record  in  the 
same  court,  for  the  purpose  of  ascertaining  the  fact,  the  de- 
claration concluding  prout  patet  per  r^otdum* 

The  breach  assigned  in  the  declaration  ought  to  pursue  the 
condition  of  the  bond,  but  it  is  not  necessary  that  it  should 
extend  any  further  *. 

« 

r  p.  of  Ormond  T.Bierly,  Caitli.  519.    u  Barker  v.  Hortoo,  0.  B«  17  Geo.  2. 

and  12  Mod.  380.  Willes,  460. 

1  Brackenbury  v.  Pell,  12  East,  685.        x  5  T.  R.  1&5.     ^ 
t  Tumor  ▼.  Turner^  2  Brod.  &  Bing. 

107. 
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The  auratiei  aoe  Ittble  onl^  to  tbe  anmint  of  the  petirf^ 
in  the  bond,  and  coflte  of  8mt>oii  the  bond^  They  wiH  not 
be  discharged  by  time  being  given  to  the  plaintiff  in  i^evin*, 
nor  by  tbe  execution  of  a  writ  of  inquiry  *  under  tbe  atat.  17 
Car.  9.  c.  19.  s.  23. 

When  the  defendant  has  obtained  judgment  for  a  return, 
if  the  sheriff  return  to  the  writ  de  retorno  hdiendo,  that  tbm 
cattle  are  eloigned »  the  defisndant  may,  if  the  sheriff  baa 
not  taken  any  pledges^,  or,  what  amounts  to  the  same  things 
has  taken  such  as  are  in8ufficient%  immediately »  without 
any  previous  proceedings  (0),  commence  an  action  ou  the 
case'  (10)  against  the  sheriff;  in  which  action  (since  tbe 
11  Geo.  2.  c.  19.  s.  23.,)  in  cases  of  a  distress  for  reol 
arrear,  three  different  resolutions  have  taken  j^ace  with  re* 
spect  to  the  extent  of  tbe  sheriff's  liability.  The  first  case* 
decided,  that  the  statute  1 1  6eo»  2,  c.  19.  s.  i3i  had  not 
enlai^ed  the  responsibility  of  the  sheriff,  and  that  the  value 
of  the  goods  distrained  ought  to  be  tbe  measure  of  the  da- 
mages  against  him,  as  it  was  under  tbe  stat  Westm*  2. 
(13  Edw.  1.)  c.  2.  In  the  second  case',  it  was  resolved, 
that'  as  the  proceeding  against  the  sheriff  was  an  action  on 
the  case  for  a  culpable  neglect  of  duty,  the  plaintiff  was  en- 
titled to  recover  a  full  compensation  for  the  injuiy  sustained 
by  him  in  consequence  of  that  neglect,  although  such  com- 
pensation exceeded  double  the  value  of  the  goods  distrained 


y  Hefibrd  v.  Alger,  1  TmihL  R.  218.        c  Rouse  t.  Pattenon,  16  ViD.SSS,  400. 
%  Moore  t.  Bowmaker,  2  Mush.  81.        7  Mod.  387.  Leach't  ed.BuU.  N.P. 

6  Taunt.  379.  S.  C.  60.  S.  C. 

a  Tumor  ▼.  Tuner,   t  Brod.  k  Bing.    d  This  method  of  ptoceediug  againat 
107.  the  sheriff  was  settied^  after  nMch 

b  Moyaer  t.  Gray,  €ro .  Car.  446.  Anon.       debate,  in  Rouse  t.  Patteiaon. 
Sir  W.  Jones,  278.  e  Yea  ▼.  Lethbridge,  4  T.  R.  433. 

f  Concanen  ▼.  Lethbridge^  2  H.  Bl. 
36. 


(9)  Foraierly,  where  the  sheriiT  had  taken  insufficient  pledges, 
it  W98  the  practice  to  proceed  in  the  first  instance  by  scire  fadas^ 
against  tbe  pledges.  A  detailed  account  of  this  method  is  given  in 
the.  1st.  vol.  of  Serjt  Wms.  ed.  of  Sander^,  p.  195.  a.  n.  (3),  and 
Gilb.  RepL  cap.  2.  s.  VII.  4. 

(10)  In  this  action,  some  evidence  most  be  eiven  by  tbe  plaintiff 
of  the  insafficiency  of  the  pledges,  but  verv  slight  evidence  is  snffil- 
.cient  to  throw  the  burthen  of  proof  on  the  shecin*  Saunders  v.  Dar- 
ling, Middx«  Sittings,  Trin.  10  Geo.  9,  C.  B.    Bull.  N.  P.  60. 
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» 

• 

(llV;  but  in  the  third  and  last  determination^  it  was  holden, 
that  the  sheriff  should  not  be  liable  any  farther  than  the  sure^ 
ties  would  have  been^  if  he  had  done  his  duty,  and  taken  a 
bond,  and  they  had  been  sufficient ;  and  that»  as  the  respon- 
sibility of  the  sureties  was  limited  by  the  statute  to  double 
the  value  of  the  goods  distrained,  that  sum  ought  to  be  the 
measure  of  the  damages. 

In  Richards  v.  Acton,  2  Bl.  Rep.  19^0.  the  Court  of  Com- 
moti  Pleas,  on  a  summary  application,  made  a  rule  on  the 
sheriff,  under-sheriff,  and  the  replevin  clerk,  who  had  refused 
to  discover  t(ie  names  of  the  pledges  taken  on  e^ranting  the 
replevin,  to  pay  to  the  defendant  in  replevin  the  damages  (IS) 
and  costs  recovered  by  him. 

On  an  application  to  the  Court  of  C.  B.^  for  a  rule  to  shew 
cause  why  the  officer  of  the  court  below  should  not  j^ay  the 
coJBts  recovered  by  the  defendant  in  replevin,  on  accoant  of 
the  insufficiency  of  the  pledges  taken  by  him  de  retorno  ha- 
bendo,  the  court  refused  to  grant  the  rule ;  observing,  that  the 
defendant's  remedy  was  by  action,  there  not  having  been  any 
cause  in  the  court  at  the  time  when  the  replevin  bond  was 
taken. 

g  Evans  T.  Brander,  2  H.  B1.547.  h  Tesseyman  ▼.  Qildart,  1  Bof.  k  Pul. 

N.  a.  292. 


(11)  The  damages  given  by  the  jury  in  this  case  were  100/. 
The  rent  in  arrear  was  -  10  10    0 
The  costs  of  the  replevin  suit                   84    0    0 
Exfeiae  o£  de  reiorno  habendo  5    0    0 

89  10  0 
The  value  of  the  goods  was  22L  4«. ;  and  the  penalty  of  the  bond 
was  50Z. — ^The  court  permitted  the  verdict  to  be  entered  for  the 
whole  sum  (lOOL)  fonnd  by  the  jarv*  In  Pattison  v.  Prowse,  the 
daanges  given  by  the  jtnry,  for  whicn  judgment  was  entered,  were 
made  up  of  the  costs  of  the  replevin  suit,  and  the  rent  in  arrear,  but 
there  tne  value  of  the  goods  was  more  than  the  sum  for  which  the 
judgment  was  entered. 

(12)  Nothing  was  said  in  this  case  respecting  the  quantum  of 
damages;  but  it  is  conceived,  that  since  the  case  of  JSvans  v.  Bran- 
der,  if  a  similar  application  should  be  made,  the  court  would  not 
compel  the  sheriff,  or  other  officer  granting  replevin^  to  pay  more 
than  double  the  value  of  the  goods  distraint 
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IV-  Of  claiming  Properly,  and  of  the  Writ  d^  proprietate 

probandd. 

If  the  defendant  claims  property',  the  sherifTs  power 'to 
re-deliver  the  beasts  is  suspended,  and  the  plaintiflf  must  sue 
out  a  writ  de  proprietate  probanda^  or  of  proving  property, 
because  questions  of  property  cannot  be  determined  in  the 
county  court  without  the  king's  writ 

On  the  purchasing  the  vfx'xt  de  proprietate  prohandA^  an  in- 
quest of  office  is  holden ;  and  if  on  such  inquest  the  pro- 
perty be  found  for  the  plaintiff,  the  sheriff  is  to  make  deli* 
verance ;  but  if  it  be  found  for  the  defendant,  the  replevin 
by  playnt  is  determined,  and  the- sheriff  cannot  proceed  any 
farther :  yet  the  plaintiff  may  bring  a  new  replevin  by  writ : 
for  what  is  done  on  the  plaint  will  not  operate  as  a  bar,  be- 
cause it  is  not  connected  with  the  proceeding  by  writ 

Property  must.be  claimed  by  tbe  defendant  in  person^; 
it  cannot  be  claimed  by  his  bailiff  or  servant  A  bailiff  can- 
not claim  property  below,  because  being  only  servant  to 
another,  in  whose  right  he  has  taken  the  goods,  he  cannot  say 
that  they  are  his  own ;  but  the  bailiff  above  may  plead  pro- 

Eerty  in  a  stranger,  for  this  is  a  aufficient  reason  to  excuse 
kn  froili  damages,  since  he  has  not  taken  tbe  plaintiff^s 
goods  from  him. 


V.  Of  the  Process  for  removing  the  Cause  out  of  the  infe- 
rior  Court ;  and  herein  of  the  Writs  of  Pone,  Re* 
cordari  facias  loquelam,  and  accedas  ad  Cariam, 

FouB  different  forms  of  writs  are  prescribed  by  law  for 
the  removal  of  the  proceedings  in  replevin  oat  of  an  inferior 
into  a  superior  court : 

1.  The  writ  of  pone  at  common  law. 

9.  Tbe  writ  of  pone  under  the  statute  of  Westminster  the 
2d  (13  Edw.  1.)  c.  2. 

3.  The  writ  of  recordari  facias  It)quelam. 

4.  The  writ  of  accedas  ad  curiam. 

i  1  Inst.   145.  b.  k  1  Init.  145.  b. 


•1FW>^P^rV 
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1.  Of  the  Writ  of  Pone  at  Common  Law. 

When  the  proceedings  in  the  county  court  were  insti- 
tuted by  writ  out  of  chapcery,  and  the  plaintiff  was  desirous 
of  reraoving  them,  this  was  the  proper  form  of  writ  for 
that  purpose;  but  the  proceeding  in  replevin  by  writ  hav- 
ing  fallen  into  disuse,  the  writ  of  pone  has  consequently 
shared  the  same  fate ;  it  will  not  be  necessary,  therefore,  to 
trouble  the  reader  with  an  explanation  of  it  The  different 
forms  of  this  writ,'as  adapted  to  a  removal  into  the  Courts  of 
King's  Bench  and  Common  Pleas  will  be  found  in  F.  N«  B. 
fig.  M. 

9.  Of  the  Writ  of  Pone  under  the  Stat.  fVestm.  2d. 

At  the  common  law,  where  the  lord  avowed  taking  the 
distress  for  services  or  customs,  if  the  plaintiff  disavowed  the 
tenure^  and  disclaimed  holding  of  the  avowant,  'the  inferior 
court  had  not  any  farther  cognizance  of  the  suit;  and  the  pro- 
ceeding there  was  stnyed;  because  the  disclaimer  brought 
the  freehold  in  question,  which  the  county  court,  not  being  a 
court  of  record,  had  not  any  authority  to  try.  This  incon- 
-  venience  was  feinedied  by  the  stat  Westm.  2.  (13  Ed.  1.  c  2 ) 
which  gave  the  avowani  jn«  this  case  the  writ  of  pone  to  re^ 
move  the  prbceedMgs  into  the  king's  courts.  It  appears  from 
the  preamble,  that  the  avowant  is  entitled  to  this  writ  of 
pone,  as  well  where  the  proceedings  are  instituted  in  the  in- 
ferior court  by  plaint,  as  where  they  are  commenced  by  writ 
out  of  chancery.  There  is  one  passage  in  this  statute  which  , 
is  worthy  of  remark,  because  it  may  be  inferred  from  it,  that 
before  this  statute  the  defendant  in  replevin  could  not  remove 
the  proceedings  out  .of  the  inferior  court  (13).  The  words 
are  these:'  * 

Nee  per  istud  statulum  derogatur  legi  communi  usitata, 
quod  non  permisit  aliquod  placitum  poni  coram  justiciariis  ad 
petitionem.  defendentis ;  quia  licet  primd  facie  vid^atur  tenens 
actor,  et  dominus  defendens,  habito  tamen  respectu  ad  hoc  quod 
domittus  distrinxit,  et  sequitur  pro  servitiis  et  consuetudinibui 
sibi  aretrq  existentibus,  realitur  apparebit  ^potius  actor,  me 
^uerens,  quam  defendens. 


(13)  I  am  aware  that  Sir  Edw.  Coke  has  men  a  different  expla- 
nation of  this  passage  in  the  2d  Inst.  p.  339»  but  his  explanation 
seems  to  be  at  variance  with  the  context. 
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3.  Of  the  Writ  of  Recordari  facias  loqutlam. 

This  form  of  writ  is  adapted  to  the  removal  of  the  proceed* 
ings  in  replevin',  when  they  have  been  instituted  in  the 
county  court  by  plaint,  and  not  by  writ ;  and  as  the  method 
of  suing  by  plamt  has  superseded  the  ancient  method  of  pro> 
ceeding  by  writ,  the  recordari  facias  loquelam  is  the  writ 
now  in  general  use.  By  this  writ  the  sheriff  is  commanded 
to  record  the  plain t»  and  when  recorded,  to  return  it  into  the 
King's  Bench  or  Common  Pleas,  at  a  fixed  day,  on  which 
the  parties  are  to  attend  in  court  This  being  done^  the  su- 
perior courts  have  authority  to  proceed. 

When  the  record  is  removed",  and  the  party  declares  in 
hanco^  the  plaint  is  determined.  Hence  advantage  cannot  be 
taken  of  a  variance  between  the  plaint  and  the  declaration  in 
the  superior  court. 

By  virtue  of  the  writ  of  re.  fa.  lo,  the  plaint  may  be  re* 
moved  eidier  by  the  plaintiff  or  defendant ;  but  the  defendant 
must  all^e  in  the  writ  some  cause  of  removal ;  this  alkga* 
tion%  however,  is  not  a  material  point  in  the  writ,  and  the 
defendant  may  avow  or  justify  the  taking  and  detention  on 
other  grounds. 

The  delivery  of  the  re.  fa.  h^  to  the  clerk  of  a  county 
court,  alter  interlocutory  and  before  final  judgment,  is  a  bar 
to  any  farther  proceeding  in  that  court 

The  officer  of  the  inferior  court  cannot  refuse  paying  obe- 
dience to  the  writ^,  under  pretence  of  his  fees  not  having 
been  paid,  because  be  may  bring  an  action  for  such  fees. 

4.  Of  the  Writ  of  Accedas  ad  Curiam* 

This  writ  is  only  a  species  of  re.  fa.  lo.  adapted  to  the  re- 
moval of  replevins,  sued  by  plaint  in  the  LordCs  Court.  It 
derives  iu.name  from  the  language  of  the  writ»  <'  accedas  ad 
curiam  W.  de  C.  et  in  Hid  plend  Curid  recordari  facias  loquc' 
lam,  qua  est  in  eddem  curid  sine  brevi  nostroJ\  ^.  See  the 
form  of  this  {irrit  in  Gilb.  R^L  145.  ed.  1757. 

N.  If  the  writ  of  removal  is  made  returnable  on  the  first 
return  of  the  term%  it  is  incumbent  on  the  plaintiff  to  declare 
in  the  superior  court  within  four  days  before  the  end  6{  that 
term ;  otherwise  the  defendant  (although  he  has  Mt  M- 
peared)  will  be  entitled  to  an  imparlance. 

I  F.  N.  B.  70  B.  .0  Bevan  ▼.  Vn^Mk^  a  Bum  1161. 

m  Hargreave  v.  Arden,  Cn.  £liz.  643.     p  Thompioii  v.  Jo|dML  %  Bos.  &  Piik 
n  10  Ed.  2.  ATowiy,  213.  80  £d.  3.        137. 
Avowiy,  130. 
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VL  By  urham  a  Replevin  may  be  fnaintained. 

To  maintain  replevin,  the  plaintiff  ought  to  have  either  an 
absolute  or  Rpecial  property^  in  the  goods  in  question  vested 
in  him  at  the  time  of  the  taking  (14) :  A  mere  possessory 
right  is  not  sufficient'.  . 

If  the  goods  of  a  feme  sole  are  taken,  and  she  marries,  the 
husband  alone  may  (15)  sue  the  replevin ;  because  the  pro- 
perty is  transferred  by  the  marriage,  and  vested  absolutely  in 
the  husband,  so  that  he  may  release  it ;  and,  coniequently, 
he  may  haye  an  action  in  his  own  name  to  bring  l^ck  the 
property*. 

If  the  goods  are  taken  after  marriage,  husband  and  wife 
ought  not  to  join  in  the  replevin ;  but  if  they  do  join  in  the 
action,  and  after  verdict  a  motion  is  made  on  this  ground  in 
arrest  of  judgment,  it  will  be  presumed  that  the  husband  and 
wife  were  jointly  possessed  of  the  goods  before  marriage,  and 
that  the  goods  were  taken  before  marriage,  in  which  case  the 
husband  and  wif^  might  join^ 

Ej^ecutors  may  maintain  replevin  for  the  goods  of  the  tes- 
tator taken  in  his.  life-time". 

Parties  who  have  a  joint  interest  in  th^  distress  may  join  in 
the  repleviQf,  but  where :  the  interest  in  the  goods  taken  is 
several,,  there  dugbt  to  be  several,  replevins. 


*«V««   '«« 


4 


ViL  Of  the  Declaration^ 

Venue.'^The  venue  must  be  laid  in  the  county  in  which 
the  distress  was  taken. 


q  Bro.  RepL  pi.  8.  ^.  t  Bourn  eC  Uz.  v.  Maitaire,  Ca.  Temp.  • 

r  Per  cur.  in  TemplMnan  ▼  Case,  10       Hardw.  IIS.  ' 

Mod.  25.  tt  Bio.  Repl.  pi.  59. 

CP.N.  B.6aK,  z  3H.  4. 16.a.  1  lMt.l4^.b. 

7  Bro.  Abr.  Repl.  pi.  IS. 

(14)  There  are  two  kinds  of  property/a  general  property  which 
every  absolute  owner  has,  and  a  speeial  pfo)terty,  as  goods  pledged 
or  ta|ce»,|o  manure  his  landsj  or  the  like,  and  of  both  these  a  reple- 
vin lies.     1  Inst.  145.  h. -.  *      ' 

(15)  .Or  the  husband  and  wife,  may  ;join«  /  Agreed  by  hati  Hard- 
wioke^  C.  Ji,  in  Bourn  ▼•  MatUiire»  Ca.  Temp.  Hardw.  1)9.    See 
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Locus  in  quo. — The  place  in  which  the  distress  was  taken, 
technically  termed  the  locus  in  quo^  ad  well  as  the  vill  or  parish, 
must  be  named  in  the  declaration ;  because  the  right  of  cap- 
tion may  turn  on  the  place,  and  the  freehold  may  come  in 
question*. 

If  the  locus  in  quo  be  not  named,  the  defendant  may  take 
advantage  of  the  omission  by  special  demurrer%  but  if  he' 
plead  over,  the  defect  is  cured  ^ 

This  obligation  on  the  plaintiff  to  name  the  locus  in  quo, 
has,  from  the  supposed  difficulty  of  ascertaining  it  in  all 
cases,  been  frequently  considered  as  a  great  hardship.  It 
must  be  admitted,  that  if  the  law  required  the  plaintiff  to 
name  the  place,  where  the  distress  was  jirsi  taken,  such  a 
rule  might  deserve  censure;  but  the  law  does  hot  require 
such  strictness  ;  it  being  sufficient  for  the  plaintiff  to  name 
that  place  in  which  he  finds  the  defendant  in  possession  of 
the  distress' ;  for  the  law  coniders  the  distress  as  wron|;fuUy 
taken  in  every  place  in  which  the  defendant  may  have  it  in 
his  custody  (16). 

Hence  where  the  plaintiff  declared  6f  a  taking  in  A.f,  and 
the  defendant  pleaded  non  cepit  modo  et  formd^  the  plaintiff 
having  proved  that  he  found  the  cattle  in  the  possession  of 
the  defendant  in  A.,  it  was  adjudged  sufficient,  although  the 
defendant  proved,  that  he  first  tooK  them  in  B.,  and  was  only 
driving  them  through  A.  to  the  pound  (17). 

«  • 

s  2H.  6. 14. a.  the  judgment  of  Uie  court  in  Hob. 

a  Ward  v.   Lavile,  Cro.  Elis.    896.  1 6.  and  1  Brownl.  176. 

Moor,  678.  S.  C.  under  the  name  of  b  Bullytborp  t.  Turner,  WtUa,  476. 

Ward  ▼.  Lakin.    See  also  Read  and  and  per  Bridgman,  C.  J.,  1  Sidf.  10. 

Hawke^i   case,   the    arguments   in  c  Per  Cbambre,  J.,  2  Bot.  &  Pul.  481. 

which  are  reported  in  Godb.  186.  and  d  Walton  t.  Keisop,  2  Wils.  354. 


(16)  If  the  distress  he  taken  in  one  county,  and  carried  into  an- 
other, the  plaintiff  may  have  replevin  in  either  county,  because  it 
is  a  caption  in  every  county  into  which  the  distress  is  taken  hy  the 
defendant,  F.  N.  B.  69.  L  Doctp  Pla.  315.  See  also  Bro»  RepL 
pl«  63. 

(17)  If  the  defendant  never  had  the  goods  in  the  place  named  in 
thQ  declaration,  non  cepit  modo'etformi  seems  a  proper  plea,  where 
the  defendant  does  not  seek  a  return. 

The  plaintiff  declared  for  taking  guns  in  quodam  loco  vooatf  th^ 
Minories ;  the  defendant  pleaded  non  cepii  modo  et  fbrma.  At  the 
trial  the  plaintiff  proved  the*taking  at  a  place  in  Surrey,  upon  which 
it  was  objected,  that  he  had  failed  in  proving  his  issue ;  to  which 
Pratt,  C.  J.,  assented,  observing,  that  where  the  d^endant  does  not 
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If  the  replevin  be  brought  in  an  inferior  court,  the  locus  in 
quo  must  be  alleged  to  be  within  the  jurisdiction  of  the 
court*. 

With  respect  to  the  description  of  the  goods  taken',  it  is 
stated  in  some  of  the  books  as  a  rule,  that  the  goods  must  be 
described  in  the  declaration  with  such  certainty,  that  the 
sheriff  may  make  re-deliverance  of  them. 

The  following  cases  contain  all  the  learning  on  this  sub- 
ject: 

Replevin  for  taking  bona  et  catalla  sna^^  tsiz.  quandam  par^ 
ceir  linUi  et  quandam  parctW  papyri  ipaius  querenlis ;  the 
defendant  avowed  the  taking  as  a  distress  for  rent  arrear. 
Verdict  for  the  plaintiff  with  entire  damages.    It  was  ob-. 
jected,  in  arrest  of  judgment,  that  '*  quandam  parcelC  papyri 
et  iinteC*  was  too  general  and  uncertain  a  description ;  and 
although  it  might  be  well  enough  in  trover  and  trespass,  yet 
it  was  ill  in  replevin  ;  because  it  was  not  a  sufficient  direction 
to  the  jury  in  assessing  the  damages,  nor  to  the  sheriff  in  re- 
delivering the  goods :  but  Parker,  C.  J.,  observed,  that  al- 
though the  declaration  would  have  been  ill  on  demurrer,  yet 
the  pleadings  had  supplied  the  defect ;  because  the  defendant 
having  avowed  the  taking,  he  bad  thereby  admitted  that  he 
knew  what  the  goods  were,  and  consequaitly,  both '  parties 
agreeing  on  this  point,  the  only  question  was,  who  should  have 
them.     He  added,  that  it  would-  not  he  of  any  advantage  to 
the  defendant  to  have  the  goods  particularized ;  because,  if 
the  plaintiff  should  demand  500  reams  of  paper,  and  prove, 
that  the  defipndant  had  wrongfully  taken  one  only,  yet  be 
would  be  entitled  to  recover,  agreeably  to  the  rule,  that  in 
actions  of  torts,  it  is  sufficient  for  the  plaintiff  to  prove  part 
only  of  his  declaration;  and  as  to  the  necessity  or  an  exact 
description  of  the  goods  on  account  of  the  re-delivery  by  tbe 
sheriff  upon  the  return*  hahend\  he  observed,  that  the  sheriff 
might  require  the  defendant  tft  shew  him  the  goods  (18),  and 

«  Quarles  ▼.  Searle,  Cro.  Jac  85.  4  Bac   Abr.  387.  cited  and  recog- 

f  See  Buller*!  Niai  Ptiua,  p.  53.  irfsed  in  Bern  v.  M attaire,  Oa.  Temp, 

g  Kempeterv.  Nelion,  Pasch.  13  Ann.        Uaidw.  121. 

insist  on  a  return,  he  may  plead  nan  cepit  modo  et  format  and  prove 
the  taking  to  be  at  another  place  ;  the  plaintiff  was  nonsuited.  Johiw 
SOB  V.  Wollyer,  Str.  507. 

(18)  This  argument  has  frequently  been  urged,  when  exceptions, 
in  arrest  6f  judgment  have  been  made  in  acuons  of  ejectment,  for    . 
uncertainty  of  description  in  the  declaratioD«     See  PorCman  v.  Met* 
gan,  Cro.  Elh.  465. 

Vol.  II.  J I         * 
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that  it  was  a  good  return  for  the  sheriif  to  make,  *'  that  no 
person  came  on  the  part  of  the  defendant  to  shew  him  the 

foods/'  and  that  sucli  a  return  might  be  found  in  Rastairs 
Entries,  and  Dalton's  Sheriff,  c.  73. 

So  where  in  replevin  for  taking  fourteen  skimmers  and 
ladles^,  and  three  pots  and  covers,  an  exception  was  taken» 
after  verdict,  in  arrest  of  judgment,  to  the  declaration,  for 
uncertainty  in  the  description,  in  not  expressing  how  many 
of  each  sort  were  taken:  the  court,  adopting  the  reasons  of 
Parker,  C.  J.,  in  the  preceding  case,  were  of  opinion,  that 
the  declaration  was  sufficient,  and  gave  judgment  for  the 
plaintiff. 

But  a  declaration  in  replevin  for  taking  "divers  goods 
and  chattels,"  was  holden  insufficient ^ 


VIII.  Of  the  Pleadings. 

1.  Of  PUcu  m  AhatemefU,  and  kertin  of  the  Plea  of  Cepit  in 

alio  Loco. 

2.  General  Issue. 

3.  Of  the  Avowry  and  Cognisance : 

1.  Generfd  RuUs^  ^c,  relating  to  the  Avowry, 

2.  Of  the  Avowry  for  Damage  feasayU^^PUa*  m  Bar^^^ 

Escape  through  Defect  of  Fences    Right  of  Common 
— Tender  of  Amends. 

3.  Of  the  Avowry  for  Rent  Arreat^^Pleas  in  Bar — Evicr 

tton— %Aron  Dimisit^Non  Tenuit—Riens  in  ilrrcar— 
Tender  of  Arrears* 

4.  Property* 

5.  StaMes: 

\.  Of  Limitations, 
2.  Of  Setoff. 


I.  Of  Pleas  in  Abatement,  and  herein  of  Ae  Plea  of  Cepit  in  alia 

Loco* 

There  is  a  difference  between  pleas  in  abatement  in  re- 
plevin, and  in  other  actions  arising  from  the  peculiar  nature 
of  the  proceedings  in  replevin.    In  other  actions,  as  actions 

h  Bern  ▼•  M«ttaire»  Ca.  Temp.  Havdw.    i  Pope  t.  TOlmui,  1   Mooie,  (C.  P.) 
124.  386.  7  Taunt.  642.  S.  C. 
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of  assumpsit,  debt,  or  trespass,  tbe  piaintiif  is  not  pul  in 
possession  of  any  thing  until  after  judgment  and  execution 
thereon  ;  as  soon,  therefore,  as  the  writ  or  count  is  quashed, 
by  a  judgment  for  tbe  defendant,  on  a  piea  in  abatement, 
the  defendant  is  thereby  restored  to  the  same  situation  in 
which  he  was  before  the  action  was  brought:  but  in  reple- 
vin the  mere  quashing  the  writ  or  count  does  not  afford  the 
defendant  complete  redress,  the  plaintiff  being  in  posses- 
sion of  the  defendant's  goods  by  previous  delivery  from  the 
sheriff.  To'  remedy  this  inconvenience,  and  to  entitle  him- 
self to  a  return  of  the  distress,  the  defendant  must,  to  a  plea 
of  abatement  in  replevin,  subjoin  a  suggestion  in  the  nature 
of  an  avowry  or  cognisance.  As  this  suggestion,  however, 
is  merely  for  the  purpose  of  a  return,  the  matter  of  it  is  not 
traversable '. 

To  the  plea  of  cepU  in  alio  loco^,  the  defendant  must  add  a 
suggestion  of  this  kind,  if  he  seeks  a  return. 

* 

Of  the  Plea  of  Cepit  in  alio  Loco. 

The  defendant  pleaded  cepit  in  alio  loco^,  and  prayed  judg- 
ment o^  th  I  court,  and  that  the  count  be  quashed.  On  de- 
murrer, the  question  was,  whether  the  plea  ought  not  to  have 
prayed  judgment  of  the  writ;  but  it  was  insisted,  that  the 
place  being  mentioned  in  the  count  only,  and  not  in  the  writ, 
the  exception  was  properly  taken  to  the  count,  where  the 
fault  was.  The  court  gave  judgment  for  the  plaintiff,  being 
of  opinion  that  the  conclusion  was  good. 

But  though  this  plea  properly  concludes  with  a  prayer  of 
judgment  of  the  count  or  declaration,  yet  in  a  case'  where 
to  replevin  for  taking  the  plaintiff's  goods,  at  the  parish  of 
St*  Mary-le-Bow,  in  the  ward  of  Cheap,  in  London,  the  de- 
fendant in  his  plea  prayed  judgment  of  the  declaration,  be- 
cause he  took  the  goods  in  the  parish  of  5t«  Martin,  Ludgate 
Without,  in  the  ward  of  Farringdon  Without,  in  London,  in 
a  certain  dwelling-bouse  there,  called  the  White  Swan,  with- 
out this,  that  he  took  them  at  the  parish  of  St.  Mary-le-Bow, 
in  tbe  ward  of  Cheap,  and  this  be  is  ready  to  verify;  where- 
fore he  prays  judgment  of  tbe  declaration,  and  added  a  sug- 
gestion in  the  nature  of  an  avowry  for  a  return ;  it  was 
holden,  that  the  plea  of  the  defendant  was  a  plea  in  bar,  and 
not  a  plea  in  abatement,  for  the  following  reasons ;  1st,  be- 
cause the  place  in  replevin  is  of  tbe  essence  of  the  action, 

k  Foofs  case,  BaUc.  S3.  Willes,  475.        m  Docket  v.  Booth,  B.  R.  £.  1  G.  S. 
Bro.  Repl.  pi.  46.  Adod.  Sal^k.  94.  M88, 

n  BuUythorpe  v.  Turner,  WiUes*  475. 

Ii3 
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otherwise  the  defendant  in  replevin  could  not  demur  for  want 
of  a  certain  place  in  the  declaration ;  £dly,  because  in  a  pka 
in  abatement,  an  objection  cannot  be  made  for  any  defect  in 
the  declaration ;  in  support  of  this  reason,  Hastrop  v.  Hast- 
ings,  Salk.  219.  was  cited  ;  3dly,  because,  upon  inouiring  of 
the  oSicers  in  the  Court  of  Common  Pleas  and  in  the  King's 
Bench,  it  was  not  found  that  an  affidavit  had  ever  been  made 
of  the  truth  of  this  plea,  as  is  required  in  pleas  in  abatement 
by  Stat  4  &  5  Ann.  c.  16.;  nor  were  defendants  obliged  to 
put  in  such  pleas  within  the  first  four  days  of  the  term,  as 
pleas  in  abatement  must  be  by  the  course  of  the  court ;  4thly, 
because  it  appeared  by  the  manner  of  pleading  these  pleas, 
and  the  judgment  given  upon  them,  that  they  had  always 
been  considered  as  pleas  in  bar*;  lastly,  because  whoever 

E leads  a  plea  in  abatement  must  shew  that  the  plaintiff  can 
ave  a  better  writ,  whereas  be  cannot  have  a  better  writ  in 
the  present  case ;  for  it  is  in  the  usual  form,  as  appears  by 
the  register,  fo.  8L  and  Glanville,  L  12.  c.  12. 

2.  The  Cfeneral  Issue. 

The  general  issue  in  replevin  is  **  non  cepit*^  by  which  the 
property  is  admitted  to  be  in  the  plaintiff,  and  the  caption 
only  put  in  issue. 

3.  Of  thi  Avowry  and  Cognisance  : 

1.  Creneral  ruUSf  j'c.  relating  to  the  Avowry, 

2.  Of  the  Avowry  for  Damage  feaeant'—Pleat  in  Bar^^ 

Escape  through  Defect  of  FenceS'^Right  of  Common 
-^Tender  of  Amends, 

3.  Of  the  Avowry  for  Rent  Arrear-^PIeas  in  Bar—'Evic' 

tion — Non  Dimisit^-^Non  Tenuit'^-^Riens  m  Arrear'-^ 
Tender  of  Arrears, 

1.  General  Rules,  S^c,  relating  to  the  Avowry.'^The  avow- 
ry or  cognisance,  which  is  in  the  nature  of  a  declaration, 
ought  to  contain  sufficient  matter,  upon  which  the  avowant, 
or  person  making  cognisance,  may  have  judgment  for  a  return 
(19).    But  if  the  avowry,  &c.  be  defective  in  form,  or  if  cir- 

0  1  Rast  Entr.  655.  pU  4, 5, 556.  pi.  7.  Thompt.  Ent.  274.  pi.  U .  Clift's  Entr.  644. 


(19)  **In  replevin,  because  the  avowant  is  to  have  a  return,  he 
ought  to  make  a  good  title  m  omnibtif."  Per  cur.  Goodman  v. 
Aylia,  Yelv«  148. 
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chimstance  of  time,  place,  &;c.  should  be  omitted,  such  omis- 
sion may  be  helped  by  the  plea  of  the  adverse  party;  other- 
wise it  is  of  a  defect  in  substance'.  The  avowry  ">,  &c.  must 
answer  every  material  part  of  the  declaration  ;  hence  if  the 
plaintiff  alleges  a  taking  in  two  places,  and  the  defendant 
avows  as  to  one  only,  it  is  a  discontinuance.  So  if  the  decla- 
ration be  for  taking  goods',  chattels,  and  beasts,  and  the 
avowry  is  confined  to  the  taking  the  beasts  only,  it  will  be 
bad  on  demurrer. 

By  Stat  4  Ann.  c.  16.  r.  4.  any  defendant  in  any  action,  or 
any  plaintiff  in  replevin,  in  any  court  of  record,  may,  with 
leave  of  the  court,  plead  as  many  several  matters  thereto  as 
he  shall  think  necessary  for  his  defence. 

An  avowant  is  a  defendant  within  the  meaning  of  this 
section,  and  may  plead  several  avowries  with  leave  of  the 
court  (20). 

In  replevin  for  taking  cattle',  the  defendant  made  cogni- 
sance as  bailiff  to  J.  S. ;  the  plaintiff  traversed,  the  defend* 
ant  being  bailiff  to  J.  S.  On  demurrer,  after  argument, 
it  was  holden,  that  the  traverse  was  well  taken ;  for  although 
j.  S.  had  a  right  to  take  the  cattle,  yet  a  stranger,  without 
his  authority,  could  not :  and  that,  as  both  parts  of  the  cog- 
nisance must  be  true,  an  answer  to  either  part  was  suffi- 
cient (21). 

p  Butfs  ease,  C.  B.  7  Rep.  25.  a.  r  HuDt  r.  BraiDet,  4  Mod. 402. 

q  Weeks  ▼.  Speed,  Salk.  84.  a  Trevelian  v.  Fyne,  Salk.  107. 


(20)  I  am  not  aware  of  any  authority  for  this  position,  but  it 
has  been  so  considered  in  practice,  and  it  is  confirmed  by  the  case 
of  Stone  v.  Forsyth,  Dougl.  708.  n.  2.  where  an  avowant  was  consi- 
dered as  a  defendant  within  the  5th  section  of  the  same  statute, 
and  holden  to  be  liable  to  pay  costs  on  the  avowries  found  against 
him. 

(21)  Prior  decisions  on  this  point  are  very  contradictory.  I 
have  abridged  the  last  determination,  which  has,  I  believe,  been 
considered  as  law  ever  since.  It  was  recognized  by  Burnett,  J.  in 
George  v.  Kinch,  T.  17  &  18  G.  2.  C.  6.  7  Mod.  481.  Leach*s  ed. 
where  he  says,  *^  This  distinction  as  to  traversing  of  commands  is 
laid  down  in  Trevilian  v.  Pyne,  namely,  that  in  clatuum  fregit  the 
command  is  not  traversable ;  but  it  is  otherwise  in  replevin,  or 
trespass  laid  transitorily,  as  for  taking  caUle  or  goods.  In  trespass 
^uare  clautum  frtgiit  which  is  a  local  trespass,  it  defendant  justify 
an  entrv  into  the  close  by  the  command  of,  or  as  bailitf  to  A.,  in 
whom  he  alleges  the  freehold  to  be,  the  plaintiff  cannot  in  his  re- 
plication traverM  such  commands  because   it  would  admit  the 
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3.  Of  the  Avowry  for  Damage  feasanL^'^The  defendftoi 
may  state  in  his  avowry,  that  the  locus  in  quo  was  bis  s^il 
and  freehold^  (without  specifying  whether  he  had  an  estate 
in  fee,  fee-tail,  or  for  life»)  and  that  he  took  the  plaintiff's 
cattle  because  they  were  doing  damage  there.     From  this 

Eiea  it  will  he  intended,  that  it  is  the  avowant's  sole  free- 
old,  and  in  his  own  right;  consequently,  if  the  avowant 
be  seised  merely  in  right  of  his  wife,  that  ou^ht  be  spe- 
cially stated' ;  and  although  this  general  form  of  pleading 
soil  and  freehold  be  allowed,  yet  if  the  defendant  does  not 
pursu(e  this  form,  but  merely  alleges  that  be  \^  seised^  without 
shewing  of  what  estate,  the  avowry  will  be  bad  on  spe- 
cial demurrer'*  for  uncertainty.  Sp,  it  seems,  if  defendant 
plead  by  way  of  justification  of  the  taking,  that  he  was 
possessed  {95L)   of  a  message,   with   common   appurtenant, 

t  Bonner  ▼.  Walker,  Cro.  £liz.  524.  u  Saanden  ▼.  Uuasey,  Carth.  9. 1  LA. 

Eaym.  332. 2  Lutw.  1231. 


freehold  to  be  in  A.,  and  not  in  himself,  which  would  be  sufficient 
to  bar  his  action,  although  the  defendant  had  no  such  command*; 
for  it  is  not  material  that  the  defendant  has  done  wrong  to  astnuigeft 
if  it  be  not  any  to  the  plaintiff.  But  in  replevin  or  trespass  for 
taking  goods  or  cattle,  if  the  defendant  justify  by  a  command  from, 
or  as  bailiff  to  A.,  in  whom  he  states  a  title  to  take  them  as  for  dis- 
tress or  other  cause,  there  it  may  be  material  to  traverse  the  com- 
mand or  authority ;  for  though  A.  has  a  right  to  take  the  goods  or 
cattle,  yet  a  stanger  who  bad  not  any  authority  from  him,  will  be 
liable ;  so  that  both  parts  of.  the  defendant's  plea  must  be  true,  and, 
therefore,  an  answer  to  any  part  it  sufficient.*'  In  Robson  v.  Doug- 
las, Trin.  1681,  C.  S.  Freem.  535.  it  was  admitted  by  the  court,  that 
the  plaintiff  in  replevin  might  traverse  the  defendant's  being  bailifiL 
If  the  reader  wishes  to  pursue  the  subject,  he  will  find  the  authorities 
bearing  upon  this  point  collected  in  Serjeant  Williams's  Saunders, 
vol.  1.  p.  347.  c.  note  (4). 

(22)  There  is  a  difference  in  this  respect  between  replevin  and 
trespass  for  taking  cattle  or  goods ;  for  to  trespass  lor  taking  cattle 
or  goods,  the  defendant  may  plead  generally  that  he  was  possessed 
of  a  close,  and  that  he  took  the  cattle  or  goods  damage  feasant 
therein.  An6n.  Salk.  643.  11  Mod.  219.  S.  C.  ut  videtor,  under 
the  name  of  Harrington  v.  Bush.  Searl  v.  Bunion,  2  Mod.  70. 
Langford  v.  Webber,  Carth.  9.  3  Mod,  132.  S.  C.  The  reason  of 
this  distinction  appears  to  be  this,  that  where  the  interest  of  the 
land  is  not  in  question,  the  defendant  may  justify  upon  his  own 
possession  against  a  wrong  doer*    But  such  a  justification  will  not 

*  This  distinction  is  now  exploded,  and  the  plaintiff  may  traverse  the  com- 
mand in  trespass  qu.  cl.  fr.  as  well  as  in  replevin.  Chambers  v.  Donaldson, 
11  East,  66. 
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« 

I 

and  that  the  plaintiff's  cattle  were  doing  damage  on  th» 
common,  and  conclude  in  bar  without  praying  a  return^  sucb 
plea  is  bad*. 

As  tenants  in  common  must  join  in  actions  concerning 
the  personalty^,  one  tenant  in  common  cannot  avow  alone 
for  taking  cattle  damage  feasant ;  because  it  is  an  ii\jury  to 
the  possession,  and  an  avowry  of  this  kind  is  in  the  nature 
of  a  declaration  in  trespass  for  an  injury  done  to  the  pofr- 
session. 

An  avowry  for  damage  feasant  in  a  place  where  the  avow- 
ant had  a  right  of  common^  must  allege  special  damage,  viz. 
that  the  avowant  could  not  enjdy  his  common  in  so  ample 
and  beneficial  a  manner. 

The  declarations  of  the  person  under  whom  a  defendant 
makes  cognisance  are  not  evidence  for  the  plaintiff  \ 

Pleas  in  Bar.  Escape  through  Defect  of  Fences, — ^In  a 
plea  in  bar  of  an  avowry  for  taking  cattle  damage  feasant, 
viz.  that  the  cattle  escaped  from  a  public  highway  into  the 
locus  in  quo,  through  defect  of  fences,  it  must  be  shewn,  that 
they  were  passing  on  the  highway  when  they  escaped  ;  it  is 
not  sufficient  to  state,  that  being  in  the  highway  they 
escaped;  for  that  word  is  equivocal,  and  does  not  shew 
whether  the  cattle  were  passing  and  repassing,  or  whether 
they  were  trespassing  on  the  highway^  {93). 

X  Hawkins  v.  Eckles,  3  Bos.  Sc  Pul.    z  Woolton  V.  Salter,  3  Lev.  104. 

359.  a  Hart  v.  Horn,  2  Camp  N.  P.  C.  92. 

y  CuUey  v.  Spearmim,  2  H.  Bl.  386.        b  Doyaston  t.  Payne,  2  H.  HI.  627. 


be  seed  as  against  the  person  who  has  the  title  to  the  land,  and  who 
makes  an  entrv  in,  and  puts  the  cattle  or  goods  there  in  pursuance 
pf  that  title.     Taylor  v.  Eastwood,  1  £ast,  212. 

(23)  **  If  the  cattle  of  one  person  escape  into  the  land  of  ano- 
ther, it  is  not  any  excuse  that  the  fences  were  out  of  repair,  if  the 
cattle  were  trespassers  in  the  close  whence  they  came.*^  Per  Heath, 
J.  in  Dovaston  v.  Payne,  2  H.  Bl.  527.  See  also  a  similar  opinion 
expressed  by  Wilmot,  C.  J.  in  3  Wils.  126. 

So  in  an  action  for  digging  a  pit  in  a  common,  into  which  the 
plaintiff's  mare  fell  and  was  killed ;  it  was  holden,  that  the  decla- 
ration ought  to  have  stated,  that  the  mare  was  lawfully  on  the  com- 
mon, otherwise  the  digging  the  pit,  as  against  the  plaintiff,  was  jus- 
tifiable, and  although  the  plaintiff  *s  mare  fell  in,  yet  it  was  damnum 
absque  injurid.     BIyth  v.  Topham,  Cro.  Jac.  158. 
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.   Right  of  Common.-^To  ao  avowry  for  damage  feasant;  a 
right  of  common  may  be  pleaded  in  bar  (94). 

In  a  prescription  for  a  right  of  common  during  a  certain 
portion  of  the  year  only^,  it  must  appear  on  the  face  of  the 
plea,  that  the  right  was  exercised  during  the  time  allowed. 

In  an  avowry  the  defendant  stated'*,  that  be  was  seized  in 
fee  of  a  messuage,  with  the  appurtenances,  situate,  &c.  ''and 
that  he  and  all  those  whose  estate  he  had  from  time  wlureof, 
4rc.  have,  and  of  right,  during  all  the  time  aforesaid^  ought 
to  have  had,  and  still  of  right  ought  to  have,  common  of  pas- 
ture in'the  place  in  question  for  a  certain  number  of  cattle 
as  appurtenant  to  the  messuage.*'  On  special  demurrer,  as- 
signing for  cause,  that  it  was  not  stated  in  the  avowry  at 
what  time,  or  for  what  period  of  time,  the  avowant  bad 
common  of  pasture  in  the  place  in  question,  nor  whether  he 
bad  common  every  year,  or  in  what  part  or  period  of  tha 
year;  the  avowry  was  holrten  to  be  bad. 

A  copyholder  claiming  common  in  the  soil  of  other  per- 
sons than  the  lord*,  cannot  prescribe  in  Us  own  name  on  ac- 
count of  the  weakness  of  his  estate;  he  ought  to  prescribe 
in  the  name  of  the  lord.  viz.  **  that  the  lord  of  the  manor 
and  all  his  ancestors,  and  all  those  whose  estate  be  has,  had 
common  in  such  a  place  for  himself  and  his  tenants  at 
will,**  &c.  But  where  a  copyholder  claims  common  in  the 
soil  of  the  lord,  then  he  cannot  prescribe  in  the  name  of  the 
lord  ;  for  the  lord  cannot  prescribe  to  have  common  in  his 
own  soil,  and  as  the  copyholder  cannot  prescribe  in  his 
own  name,  he  must  allege^  that  **  within  the  manor  there 
is  a  custom  from  time  immemorial,  that  ail  customary  te^ 
nants  of  certain  messuages  have  common  in  sugh  a  place,' 
&c.  125}. 

c  Cro.  Jac.  637.  e  4  Rep.  31.  b. 

d  HavkiDS  ▼.  Eckles,  2  Bos.  %^  Ful.     f  Gatewanl^s  case,  6  Rep.  60.  b. 
859. 


\2i)  For  the  nature  of  this  right  see  ante,  tit.  Common. 

(25)  **  If  the  issue  be  on  a  right  of  common,  which  depends 
on  a  custom  pervading  the  whole  manor,  the  evidence  of  a  cx>m» 
moner  is  not  admissible,  because  as  it  depends  upon  a  custom,  the 
record  in  that  action  would  be  evidence  in  a  subsequent  action 
brought  by  that  very  witness  to  try  the  fame  right ;  therefore  there 
is  a  good  reason  for  not  receiving  his  testimony  in  such  case.  But 
the  same  reason  does  not  hold  where  common  is  claimed  by  pre- 
scription  in  right  of  a  particular  estate ;  because  it  does  not  follow, 
if  A.  has  a  prescriptive  right  of  common  belonging  to  his  estate. 
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A  custom  that  every  inhabitant  within  any  ancient  mea* 
Auage  in  an  ancient  viil<,  by  reason  of  his  commorancy 
therein,  has  had  common  in  the  place  in  question/ is  bad; 
for  inhabitants,  unless  they  are  incorporated,  cannot  pre- 
scribe to  bave'proGt  in  another's  soil,  but  only  in  matters  of 
easement,  as  in  a  way  to  a  church,  or  in  matters  of  discharge, 
as  to  be  discharged  of  toll  or  of  tithes. ' 

But  although  inhabitants^  on  account  of  the  vagueness  of 
the  description,  cannot  claim  a  right  in  alieno  solo^  yet  the 
occupiers  of  houses  or  land  may,  by  custom,  claim  such 
right  Adm.  per  cur.  in  Bean  v.  Bloom,  2  Bl.  R.  9^8. 

'  If  issue  be  joined  on  a  plea  prescribing  for  a  right  of  com- 
mon generally**,  and  the  jury  find  that  the  party  prescribing 
has  a  right  of  common,  paymg  one  penny  for  it ;  this  find- 

g  Smith  ▼.  Oatewood,  Cro.  Jac.  152.    h    Lovelace  ▼.  Reignolds,  Cro.  £li2. 
6  Rep.  59.  b.  563. 


that  6.,  who  has  another  estate  in  the  same  manor,  roust  have  the 
same  right ;  neither  would  the  judgment  for  A.  be  evidence  for  B. ; 
and  yet  there  are  cases,  which  lay  it  down  as  a  general  rule,  that 
one  commoner  is  in  no  case  a  witness  for  another."  Per  Buller,  J. 
in  Walton  v.  Shelley,  1  T.  R.  302.  Harvey  v.  Collison,  ante  p. 
439,,  S,  P. 

The  plaintiff  prescribed  for  common  of  pasture,  npon  Hampton 
Common,  for  all  cattle,  levant  and  couchant  upon  his  ancient  mes-^ 
suage,  &c.*  as  appurtenant  thereto,  and  declared  that  the  defendant 
Was  bound,  by  reason  .of  his  occupation,  to  repair  the  fence  of  his 
close  contiguous  to  the  common,  and  permitted  it  to  be  ruinous, 
whereby  the  plaintiff's  cattle  escaped,  and  plaintiff  lost  the  use  of 
them.  At  the  trial,  the  plaintiff  called  several  witnesses,  inhabit- 
ants of  Hampton,  who  deposed,  that  all  inhabitants  of  Hampton, 
paying  churcn  and  poor,  had  a  right  to  tura  their  cattle  upon  the 
common.  The  court  held,  that  the  question  to  be  considered  was, 
whether  commoners,  having  a  common  interest  in  the  preservation 
of  this  hedge,  could  be  competent  witnesses  for  each  other  ?  It 
might  be,  that  no  one  was  bound  to  repair  it.  It  might  be,  that  a 
hayward  was  usually  paid  by  the  commoners  to  keep  their  cattle  on 
the  common.  But  the  production  of  this  record  would  be  evidence 
for  another  commoner,  that  the  occupier  of  the  adjacent  land  was 
bound  to  repair  this  fence.  The  commoner,  therefore,  would  de- 
rive an  advantage,  by  exonerating  himself  from  the  charge  of  main- 
taining a  hayward,  if  he  could  throw  on  this  defendant  the  charge 
of  repairing  the  hedge,  and  consequently,  he  was  interested  in  the 
event  of  the  suit* 

•  Anscombe  v.  Shore,  1  Taunt.  R.  2S1. 
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ing  will  not  sapport  the  plea ;  for  the  prescription  is  enfire, 
and  the  payment  of  one  penny  anauaiiy  is  parcel  of  the 
prescription,  and  it  shall  be  intended  to  be  as  ancient  as  the 
common. 

So  if  a  right  of  common  be  claimed  in  certain  land^  and 
it  is  found  that  the  common  has  been  released  in  part  of  the 
land,  such  finding  will  not  support  the  right  claimed. 

So  where  the  prescription  is  for  common  for  all  common- 
able cattle\  evidence  of  a  right  of  common  for  sheep  and 
horses  will  not  maintain  the  issue;  but  if  the  party  has  a 
general  common,  and  prescribes  for  common  for  any  parti- 
cular sort  of  cattle,  this  will  be  good'.  So  where  the  pre- 
scription was  for  common  for  100  sheep,  and  it  appaired  in 
evidence,  that  the  party  was  entitled  to  common  for  100 
sheep  and  6  coios^  it  was  holden  to  be  good".  See  also  Foun- 
tain V.  Cook,  post.  tit.  Trespass,  Right  of  Way,  S.  P.  (26). 

Where  a  prescriptive  right  of  common  is  pleaded*^,  and 
issue  is  joined  on  the  prespription,  and  there  is  a  verdict  in 
fav<fur  of  the  right,  the* want  of  averring  that  the  plaintiff's 
cattle  were  in  that  part  of  the  land  in  which  the  common  is 
claimed,  or  that  the  cattle  were  levant  and  couchant  upon  the 
land  of  the  plaintiff,  is  aided  by  the  statute  of  jeofail. 

Tender  of  Amends. — ^Tender  of  amends  before  the  taking 
of  a  distress  makes  the  distress  unlawful,  and  in  such  case 
an  action  of  trespass  may  be  maintained  for  taking j  the 
cattle*. 

Tender  of  amends  after  distress,  and  before  impounding, 
makes  the  detainer  unlawful,  and  gives  the  plaintiff  a  right 
of  action  for  detaining  his  cattle. 

The  Stat.  91  Jac.  1.  c.  16.  s.  5.  by  which  it  is  enacted, 
"  that  in  all  actions  of  trespass  quare  clausum  f regit,  wherein 
the  defendants  shall  disclaim  in  their  plea  to  make  any  title 
or  claim  to  the  land  in  which  the  trespass  is  by  the  declara- 
tion supposed  to  be  done,  and  the  trespass  be  by  negligence, 
or  involuntary,  the  defendants  shall  be  admitted  to  plead  a 
disclaimer,  and  that  the  trespass  was  by  negligence  or  invo- 

i   Rotheram  v.  Green,  Cro.  Eliz.  593.  1  Adm.  S.C. 

k  Pring  V.  Henley,  per  Wand,  C.  B.  m  Bushwood  ▼.  Pond,  Cro.  £Iiz.  722. 

Bull.  N.  P.  59.    ;see  also  Rogen  ▼.  n  Stennel  v.  HoSi  1  S&und.  225. 

Allen,  ante,  p.  6 J 4,  5.  o  2  Inst.  107. 

- ~-  ■ 

(26)  But  it  was  said  by  Walmesley,  if  the  jury  had  found  that  he 
had  common  for  120  sheep,  and  no  more  of  the  same  kind  than  he 
had  alleged,  he  had  failed. 
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luntary^  and  a  tender  or  offer  of  Bufiicient  amends  for  such 
trespass  before  action  brought/'  is  confined  to  actions  of  tres- 
pass,  and  does  not  extend  to  reptevini*. 

Avowry^  ^c.for  Rent  Arrear. — At  the  common  law,  it  was 
necessary  for  a  termor,  in  an  avowry  for  rent  due  from  his 
tenant,  tashow  out  of  what  estate  and  in  what  manner  the 
term  was  derived,  because  particular  estates  being  created  by 
agreement  of  the  parties  out  of  the  primitive  estate,  it  was 
the  office  of  the  court  to  Judge,  whether  the  primitive  estate 
and  agreement  were  sufficient  to  |iroduce  the  particular 
estate^. 

To  obviate  the  difficulties  which  the  avowant  for  rent  ar- 
rear  had  to  encounter  in  setting  forth  long  and  intricate 
titles,  it  was  enacted  by  stat.  11  6.  2.  c.  19.  s.  22.  that  de- 
fendants in  replevin  might  avow  or  make  cognizance  ^e/ie- 
rally,  that  the  plaintiff  in  replevin,  or  other  tenant  of  the 
lands,  whereon  the  distress  was  made,  enjoyed  the  same  • 
under  a  grant  or  demise  at  such  a  certain  rent  during  the 
time  wherein  the  rent  distrained  for  incurred,  which  rent  was 
then  and  still  remains  due;  or  that  the  place,  where  the  dis- 
tress was  taken,  was  parcel  of  such  certain  tenements  holden 
of  such  honour,  lordship,  or  manor,  for  which  tenements  the 
rent,  relief,  heriot,  or  other  service  distrained  for,  was  at  the 
time  of  such  distress,  and  still  remains  due  (27). 

It  is  not  necessary  in  an  avowry  for  rent  under  this  statute,^ 
to  aver  tiiat  the  rent  continued  in  arrear*  at  the  time  of 
making  the  avowry. 

This  statute  does  not  extend  to  a  tent  charge*. 

Proof  of  payment  of  rent  to  the  avowant  is  prim&  facie 
evidence^  that  he  is  owner  of  the  land. 

Evidence  that  plaintiff  held  under  an  agreement  for  a 
lease,  (where  rent  has  not  been  paid)  will  not  support  an 
avowry  or  cognisance  under  this  statute,  viz.  that  plaintiff 
held  by  virtue  of  a  demise;  for  there  is  not  any  demise 
either  expressed  or  implied^. 

V  AUcn  ▼.  BaUey,  Lutw.  1696.  s  Bulpit  ▼.  Clarke,  1  Bos.  &  Pul.  N.  R. 
q  Scilly  ▼.  DaUy,  Salk.  5S2.   Garth.        66. 

445.  Ld.  Raym.  331.  S.  C.  ReyDolds  t  Rogen  ▼.  Pitcher,  6  Taunt.  202. 

▼.  Thorpe,  Str.  796.  u  Hegan  ▼.  Johnson  2  Taunt.  14  S. 
r  Clarke  v.  Davict,  7  Taunt.  72. 

(27)  Nil  hahuit  m  tenementis  cannot  be  pleaded  in  bar  to  an 
avowry  for  rent  arrear  under  this  statute.  Syllivan  v.  Stradliog, 
2  Wik.  208.  See  also  Parry  v.  Houte,  Holt,  N.  P.  489.  But  s«e 
post,  Taylor  v.  Zamira. 


nSf  JIEPLEVIN. 

The  SQin  stated  in  the  avowry  or  cognizance  to  be  due  for 
rent  is  not  material ;  for  if  it  appears  that  less  rent  is  due 
than  defendant  has  avowed  or  made  cognizance  for,  yet  is  be 
entitled  to  recover  for  so  much  as  is  due*. 

Where  the  avowry  is  for  parcel  of  a  rent',  or  penalty* 
only,  it  ought  to  shew  that  the  residue  has  been  satisfied 
or  discharged,  otherwise  it  will  be  bad  on  demurrer*. 

If  the  defendant  avow  for  so  much  rent  arrear^,  part 
whereof  is  not  due  at  the  time  of  the  distress,  and  enters 
judgment  for  the  whole,  it  will  be  error;  but  it  may  be  cured 
before  judgment,  by  abating  the  avowry  as  to  the  part  not  as 
yet  due  (28). 

Money  may  be  paid  into  court  on  an  avowry  for  rent 
arrear*. 

A  rent  is  granted  to  A.  for  a  term  of  years,  with  a  clause  in 
the  deed,  that  A.  and  his  heirs  may  distrain  for  the  rent  dur- 
ing the  term:  A.  dies;  the  executor  shall  have  the  rent  and 
distrain  for  it,  and  not  the  heir'. 

One  joint  tenant  may  distrain  for  the  whole  rent*,  but  he 
ou^ht  to  avow  for  part  only  in  his  own  right,  and  for  the 
residue  he  ought  to  make  cognisance  as  bailiff  to  his  com- 
panion. 

Parceners  must  join  in  an  avowry  for  rent  arrear'. 

A.  and  B.  were  tenants  in  common  in  fee  of  land';  A. 
granted  a  lease  for  years  of  his  moiety  to  C  reserving  a  rent ; 
C.  assigned  the  lease  to  B.;  it  was  holden,  that  A.  might 
distrain  upon  B.  for  rent  arrear,  and  avow  for  taking  the  dis* 
tress  in  any  part  of  the  land. 

An  avowry,  justifying  the  taking  a  distress  for  rent  arrear 
for  ready-furnished  lodging,  is  good  ;  it  having  been  holden, 
that  a  landlord  is  entitled  to  distrain  for  the  rent  of  ready- 
furnished  longings^ 

Pleas  in  bar.    £cic/io«.— To  an  avowry  for  rent  arrear, 

X  Said  by  Lord  ElleDborougb,  C  J.  in  c  Vernon  ▼.  Wynne,  1  H.  B1.24. 

Ferty  ▼. Imber,  6  East,  437.  to  be  the  d  Darrei  y.  Wilaon,  Cio.  EUz.  644. 

constant  practice.  e  6  Mod.  73.  12  Mod.  96. 

y  Hunt  y.  Braines,  4  Mod.  402.  f  Steadman  v.  Bates,  Ld.  Raym.  64. 

E  Holt  y.  Sambacb,  Gro.  Car.  104.  g  Snelgar  y.  Hension,  Cro.  Jac.  611. 

a  Johnson  y.  Baines,  12  Mod.  84.  h  Newman  v.  Andertoo,  2  Bos.  &  Pul. 
b  Richards  y.Comforth,Salk.  580.  N.R.224. 


(28)  See  1  Williams's  Saunders,  285.  n.  6.  8.  and  Harrison  v. 
Bamt^,  5  T.R*  248. 
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the  plaintiff  may  plead  in  bar  an  evictioD  or  expulsion^  for 
that  occasions  a  suspension  of  the  rent  But  care  must  lie 
taken,  that  an  absolute  eviction  is  stated  in  the  plea,  or  at 
least  such  facts  as  amount  in  law  to  an  eviction  ;  for  where, 
to  an  avowry  for  rent  arrear  for  a  dwelling  house*,  the 
plaintiff  pleaded,  that  the  defendant  pulled  down  a  sum- 
iper-house,  part  of  the  premises,  whereby  the  plaintiff  was 
deprived  of  the  use  thereof;  it  was  holden,  that  the  plea  was 
insufficient,  because  it  stated  merely  a  trespass,  and  not  an 
eviction.'  .  j  . 

Non  ditnisit.  Non  tenuiL — The  most  usual  pleas  in  bar 
to  an  avowry  for  rent  arrear  are,  1.  Non  dimisit,  that  is,  that 
the  avowant  did  not  demise  ;  2.  Non  tenuit  modo  et  forra&, 
or  that  the  plaintiff  did  not  hold  the  land  in  manner  and 
form,  &c. 

When  issue  is  joined  on  the  non  tenuit  modo  et  form&,  the 
defendant  is  not  holden  to  strict  proof  as  to  the  identical 
time  during  which  be  alleges  the  tenant  to  have  holden  and 
enjoyed  the  land,  &c.  demised. 

Hence,  where  the  defendant  made  cognisance  for  tjvo  years 
and  a  quarter's  rent  in  arrear'^,  and  alleged,  that  for  a  long 
time,  to  wit,  for  two  years  and  a  Quarter,  ending  on  the  25th. 
December,  1803,  the  plaintiff  held  and  enjoyed  the  property 
demised,  to  which  the  plaintiff  pleaded  non  tenuit  modo  et 
formd^  and  issue  was  joined  thereon ;  proof  that  the  plaintiff 
held  and  enjoyed  from  the  93d  of  December,  1801,  was  ad- 
judged sufficient  to  entitle  defendant  to  a  verdict  for  two 
years  rent 

Where  the  plaintiff  did  not  originally  receive  the  posses- 
sion of  the  land  from  the  avowant,  it  is  competent  to  him, 
although  he  has  paid  rent  to  the  avowant,  to  rebut  the 
title  of  the  avowant,  by  shewing  that  he  paid  rent  under 
circumstances  which  did  not  entitle  the  avowant  to  the 
rent  And  such  evidence  may  be  given  on  the  issue  non 
teni^it  modo  et  form&^ 

Riefis  in  Jrrear*—- Riens  in  arrear,  or  no  rent  in  arrear,  may 
be  pleaded  in  bar  to  this  avowry ;  but  such  plea  ought  to 
conclude  to  the  country ;  for  where  de  injurid  sud  proprid 
absque  hoc  quod  reddilus  fuit  in  aretro  was  pleaded  to  a 
cognisance  for  rent  arrear;  it  was  holden"^  ill  on  special  de- 
murrer, as  putting  the  defendant  to  an  unnecessary  replica- 
tion. This  plea  admits  the  holding  to  be  as  stated  in  the 
avowry;  hence  if  the  avowry  state  that  the  plaintiff  held  the 

i  Hunt  t.  Cope,Oowp.  342.  1  Rogen  r.  Pitcher,  6  Taunt  303. 

k  Forty  v.  Imbcr,  6  Eut,  434.  m  Horn  t.  Lewin,  Balk.  588. 
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premises  und^r  a  rent  reserved  quarterly,  under  tbe  issue 
riens  in  arrear,  tbe  plaintiff  will  not  be  permitted  to  shew 
that  he  held"  under  a  rent  reserved  half  yearly. 

A  general  plea  of  de  injuria  sua  proprid  absque  tali  causa 
to  an  avowry  or  a  cognisance  for  rent  arrear  will  be  bad*,  on 
special  demurrer ;  for  this  general  plea  can  be  pleaded  only 
•'  where  the  defendant's  plea  rests  merely  upon  matter  of 
excuse,  and  not  upon  any  matter  of  interest  or  authority, 
mediately  or  immediately  derived  from  the  plaintiff,  or  any 
commandment^" 

Tender  of  ^rrear^.— The  same  rule  holds  in  this  case  as 
in  the  case  of  tender  of  amends  for  damage  feasant**;  for  if 
the  tenant,  before  distress,  tender  on  the  land  the  arrears  of 
rent,  the  taking  of  the  distress  becomes  wrongful,  and  the 
tenant  may  maintain  trespass  for  the  caption :  but  if  the  dis- 
tress has  been  made,  and  before  impounding  tbe  arrears  are 
tendered,  then  the  detainer  only  is  unlawful,  and  tbe  tenant 
must  bring  detinue. 

.  4.  Property. 

The  defendant  may  plead  property  in  himself,  in  bar  of 
the  actions  and  this  plea  may  conclude  with  a  prayer  for  a 
return  and  damages'. 

So  prof)erty  in  a  stranger  may  be  pleaded  in  bar^  and  the 
.conclusion  of  this  plea,  praying  a  return,  is  good". 

So  it  is  a  good  plea  to  say,  that  the  property  is  to  the 
plaintiff  and  to  a  stranger;  and  where  there  are  two  plain- 
tiffs, that  the  property  is  to  one  of  them*. 

5.  Statutes  : 

L  Of  Limitations* 
2.  Of  Setoff. 

1.  Stat  of  Limitations. — By  stat  32  H.  8.  c.  2.  s.  3. 
"  No  person  shall  make  any  avowry  or  cognisance  for  any 
rent,  suit,  or  service,  and  allege  any  seisin  of  any  rent,  &c. 
in  the  same  avowry  or  cognisance  in  the  possession  of  his 
ancestor,  or  in  his  own  possession,  or  in  the  possession  of 
any  other,  whose  estate  he  shall  pretend  or  claim  to  have 

n  Hill  V.  Wright,  2  Esp.  N.  P.  C.  670.  8  Presgravis  v.  Saunders,  1  Salk.5. 

o  Jones  y.  Kitchen,  1  Bos.  k  Pul.  76.  t  Butcher  y.  Porter,  Garth.  243. 

*p  Crogate's  case,  6  Rep.  66.  b.  Doct.  pi.  u  PUrker  ▼.  Ifellor,  Loid  Raym.'21 .  tnd 

114,115.  Garth.  3&8. 

qT3  Inst.  107.  X  1  Inst.  145.  b. 
r  Wildman  ▼.  Norton,  1  Ventr.  249. 
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^bove  fifty  years  next  before  makii^  tfae  avowry  or  cog- 
nisance*** 

This  statute  extends  to  such  cases  only  ^,  where  the  avow- 
ant was  compelled  to  allege  a  seisin  by  force  of  some  ancient 
statute  of  limitations,  and  consequently  it  does  not  render  an 
allegation  of  seisin  within  the  limited  time  necessary  in  those 
cases,  where  seisin  was  not  required  to  be  alleged  before  the 
statute,  as  in  the  case  of  a  reservation  or  grant  of  a  rent, 
where  the  title  is  founded  on  the  deed. 

Fealty,  homage,  and  such  casual  services,  are  not  within 
this  statute*.  « 

By  Stat  91  Jac.  1.  c.  16.  s.  3.  actions  of  replevin  shall  be 
commenced  and  sued  within  six  years  after  the  cause  of  ac- 
tion. Hence  actio  non  accreoit  infra  s.ex  annos  is  a  good  plea 
in  bar  in  replevin. 

S.  Set-nfff. — Avowry  for  rent  arrear  [  pUa,  riens  in  arrear] 
and  issue  thereon.  Plaintiff  had  given  a  notice  of  set-off*, 
and  offered  to  support  it  by  evidence  at  the  trial ;  but  Deni- 
son,  L  rejected  it  The  court  of  C.  B.  were  of  opinion,  that 
the  evidence  was  properly  rejected,  observing  that  this  case 
was  neither  within  the  letter  nor  the  intention  of  the  statute. 
The  issue  was  special,  and  not  general.  It  was  not  an  action 
upon  a  personal  contract  The  rent  savoured  of  the  realty, 
and  the  remedy  was  by  distress ;  replevin,  they  added,  was 
a  mixed  action.  'J'he  judgment,  if  for  the  avowant,  must 
be  for  a  return  of  the .  cattle.  To  take  the  benefit  of  the 
statute^,  plaintiff  and  defendant  must  plead  properly.  In 
debt  on  bond,  defendant  cannot  set  off  under  non  est  factum 
or  solvit  ad  diem,  but  must  plead  specially.  Perhaps  by 
way  of  special  plea  to  the  avowry^  plaintiff  might  have 
pleaded  a  mutual  debt  of  more  than  the  rent.  There  could 
not  have  been  a  set-off  by  defendants  under  non  cepit,  nor 
could  there  be  for  plaintiff  under  riens  in  arrear. 

To  an  avowry  for  rent  arrears  the  tenant  pleaded  that  a 
certain  sum  (equal  in  amount  to  the  rent  arrear)  was  due 
for  ground  rent  from  the  avowant  to  the  original  landlord ; 
that  payment  of  that  sum  was  demandol  of  the  avowant, 
who  refiised  to  pay  the  same,  whereupon  the  original  land« 
lord  demanded  payment  of  the  tenant,  and  threatened  to 
distrain,  and  that  tenant,  in  order  to  avoid  a  distress,  paid 
the  ground  rent :  on  demurrer,  the  plea  was  holden  to.  be 

y  Foster*!  case,  8  Rep  64. b.  b  2  G.  2.  c.  22.  t.  13. 

z  Bennet  T.  Kiog,  3  Lev.  21.  c  Sapsford  v.  Fletcher,  4  T.  R.  511. 

a  Absalom  ▼.  Kuight,  Barnes,  450. 4to. 
ed.  Ball.N.  P.  ISl.S.C. 
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good ;  Buller,  J;  obeenrtng,  tbat  there  was  a  difference  be- 
tween a  payment  and  a  aet-oflf;  the  former  might  be  pleaded 
to  an  avowry,  though  the  latter  could  not.  Sp  the  tenant 
may  plead "^  payment  of  an  annuity  secured  out  of  the  lands 
demised  previously  to  the  demise  to  him,  for  the  arreara  of : 
which  the  grantee  had  threatened  to  distrain. 


IX*  Of  the  Judgment : 

1.  For  the  Plaintiff. 

2.  For  the  Defendant. 

1.  For  the  Plainiiff.'^As  by  the  nature  of  the  proceedings 
in  replevin  the  goods  distrained  are  delivered  by  the  sheriff 
to  the  plaintiff;  if  he  recovers,  he  can  have  judgment  for 
damages  only* 

If  the  plaintiff  has  judgment  on  a  demurrer,  the  form  of 
entry  is,  *'  that  the  plaintiff  do  recover  his  damages,  by  reason 
of  the  premises',''  whereupon  a  writ  of  inquiry  is  awarded  to 
ascertain  the  damages,  and  on  return  of  the  inquisition,  final 
judgment  is  entered  for  the  damages  found  by  the  inquisi- 
tion, and  costs  de  incremento. 

If  the  plaintiff  obtains  a  verdict^  then  the  jury,  on  that 
verdict,  ascertains  the  damages  and  costs,  and  the  judgment 
is,  "that  the  plaintiff  do  recover  against  the  defendant,  the 
damages  assessed  by  the  jurors,  and  costs  de  iacremento^* 

S.  For  the  Defendant. — At  the  common  law,  when  the 
merits  of  a  suit  in  replevin  were  decided  by  a  verdict  for  the 
defendant,  or  judgment  for  him  on  demurrer,  or  confession 
by  the  plaintiff,  the  judgment  for  the  defendant  awardedhim 
a  return  of  the  distress  irreplevisable.  A  different  rule  ob- 
tained in  the  case  of  a  nonsuit,  for  in  that  case  the  defendant 
was  not  entitled  to  this  judgment  To  remedy  the  inconve- 
nience which  proceed  from  the  plaintiff,  in  the  case  of  non- 
suits, having  several  replevins  for  one  and  the  same  cauar« 
it  was  enacted,  by  stat  13  Edw.  1.  c.  2.  that  as  soon  as  the 
return  of  the  beasts  should  be  ac^udged  to  the  distrainor,  the 
sheriff  should  be  commanded  by  a  judicial  writ  to  return 
the  beasts  to  the  distrainor,  in  which  writ  is  to  be  inserted 

d  Taylor  t.  Zamira,  2  Manh.  R.  220.  e  2d  Book  of  Judg:m.  20. 

0  Taunt  524.  S.  C.  f  2d  Book  of  Judgm.  20. 
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t  direction,  to  the  tberiff  not  to  deliver  the  beasts  without 
a  writ  making  mention  of  the  judgment  given,  by  the  jus* 
iices  (29). 

By  this  statute,  if  the  plaintiff  in  replevin  be  once  nonsuit- 
ed, he  cannot  have  a  new  replevin,  but  must  sue  out  a  writ 
according  to  the  directions  of  the  statute.  The  writ  is  termed 
a  writ  or  second  deliverance.  It  is  a  judicial  writ,  issuing 
out  of  the  court  of  record  in  which  the  nonsuit  was  had 
(30). 

The  writ  of  second  deliverance*,  is  a  supersedeas  in  law 
to  the  sheriff  to  forbear  to  execute  the  writ  de  reiorno  ha^ 
bendo  (31)  obtained  on  the  nonsuit  of  the  plaintiff,  if  de- 
livered to  the  sheriff  before  return  is  made. 

If  upon  the  writ  of  second  deliverance,  the  party  replevy- 
ing makes  default  a  second  time  for  any  other  cause,  the  sta- 
tute has  provided,  that  the  distress  shall  remain  irreplevis* 
able  for  ever. 

In  the  case  of  a  distress  for  rent  arrear,  the  statute  17  Car* 
8.  c.  7.  has  prescribed  to  the  defendant  a  mode  of  proceed- 
ing  in  the  four  following  cases : 

L  If  the  plaintiff  shall  be  nonsuit,  before  issue  joined^  in 
any  suit  of  replevin  by  plaint  or  writ  lawfully  removed : 

The  defendant  must  make  a  suggestion  in  nature  of  an 
avowry  or  cognisance  for  the  rent  arrear,  whereupon  the 
court,  upon  prayer  of  the  defendant,  will  award  a  writ  of 
inquiry  touching  the  sum  in  arrear  at  the  time  of  the  dis- 
tress, and  the  value  of  the  distress.  On  the  return  of  the 
inquisition,  the  defendant  will  have  judgment  to  recover 
the  rent  arrear,  if  the  distress  amounts  to  the  value  of  it ; 

g21iwt.341. 


(29),  It  apMars  from  the  words  printed  in  italics,  and  those 
which  follow  tnem  in  the  statute,  viz.  *'*  quod  fieri  ntm  potent  nisi 
per  hreve  quoa  exeat  de  rotulis  justic^  eoram  qwbus  deaucta  Juerit 
loquela^'^  that  the  provisions  of  this  statute  are  coufiaed  to  those 
cases  where  the  cause  has  been  removed  into  the  superior  court, 
and  She  plaintiff  has  been  nonsuited  there.  If  this  be  the  true  con- 
structbn,  it  will  follow,  that  so  long  as  the  cause  remains  in  the 
county  court,  the  plaintiff  ma^  replevy  the  distress  after  nonr 
suit  there,  and  return  made  tn  tn/Enttum,  as  he  might  before  this 
statute. 

(30)  See  the  form  of  this  writ,  Gilb.  Repl.  Cap.  II.  S.  VII.  4. 

(31)  But  not  to  the  writ  of  inquiry  of  damages  on  stat.  21  H.  & 
c  19.  SaUu  95.  or  on  stai.  17  Car.  2.  c.  7.  Ventr.  64.  2  Wils.  117. 

Vol,  II.  K  k 
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if  not,  tben  to  recover  the  value  of  the  dbtresB,  with  full 
costs  (3^). 

IL  If  the  plaintiff  shall  be  nonsuit,  after  cognisance  or 
avowry  made,  and  issue  joined : 

In  this  casQ  the  jurors  that  are  impanelled  to  inquire  of 
such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire 
concerning  the  sum  of  the  arrears  and  the  value  of  the 
distress,  and  thereupon  the  defendant  is  entitled  to  the  same 
judgment  as  in  case  I. 

III.  If,  after  cognisance  or  avowry  made,  and  issue  joined, 
the  verdict  shall  be  given  against  the  plaintiff  : 

As  in  the  last  case,  the  jurors  that  are  impanelled  to  in- 
quire of  such  issue  shall,  at  the  prayer  of  the  defendant,  in- 
3 uire  concerning  the  sum  of  the  arrears,  and  the  value  of  the 
rstress  (33),  and  thereupon  the  defendant  is  entitled  to  the 
■ame  judgment  as  in  case  I. 


(32)  For  the  form  of  prayer,  writ  of  inquiry,  and  judgment, 
where  the  distress  amounU  to  the  value  of  the  rent,  see  Lilly's 
.Entries,  3d  edition,  1758,  p.  610.  For  the  form  of  the  judgment 
where  the  distress  is  of  less  value  than  the  rent,  see  Tidd's  Practi- 
cal Forms,  1st  ed.  p.  292.  If  the  plaintiff  be  nonprossed  after  de- 
fendant has  avowed,  for  want  of  a  plea  in  bar,  it  seems  unnecessary 
to  add  a  sugcfe^tion,  the  cause  of  the  distress  being  sufBciently  as- 
certained by  the  avowry.  See  the  form  of  the  writ  of  inquiry  in 
this  case,  in  Tidd*8  Prac.  Forms.  1st  ed.  p.  1^,  164. 

(33)  It  must  be  observed,  that  if  the  jnrors  give  a  defective  ver- 
dict, 6.  g.  if  they  find  the  value  of  the  distress,  but  omit  to  find  the 
som  of  the  arrears,  this  omission  cannot  be  supplied  by  a  writ  of 
inquiry;  because  the  statute  directs  that  the  jurors,  who  are  impan- 
neiled  to  try  the  issue,  shall  inquire  concerning  the  sum  of  the  ar- 
rears. Sheape  v.  Culpepper,  I  Lev.  255.  The  case  of  Sheape  v. 
Culpepper  was  recognized  by  Lord  Hardwicke,  C.  J.,  in  R.  v. 
Kynaston,  B.  R.  T.  10  O.  2.  MS.  where  it  was  holden,  that  the 
court  could  not  supply  a  defective  verdict,  where  several  traverses 
had  been  taken  on  a  return  to  a  mandamus,  under  the  statute 
9  Ann.  c.  20.  and  the  jury  had  omitted  to  find  damages  and  costs 
for  the  plaintiff.  See  also  Ca.  Temp.  Hardw.  297.  This  point  was 
again  moved  in  Freei^an  v.  Lady  Archer,  2  Bl.  763. ;  and  Gould,  J., 
then  expressed  a  doubt,  whether  a  writ  of  inquiry  could  be  granted 
to  supply  a  defective  verdict  for  the  defendant  in  the  case  of  an 
avowry  for  rent  arrear.  It  appears  clearly,  from  the  case  of  Sheape 
v.  Culpepper,  that  it  cannot.  And  in  a  more  recent  case,  where  tne 
jury  founa  a  verdict  for  the  avowant,  and  damages  to  the  amount  of 
the  rent  claimed  in  the  avowrvy  but  did  not  fimi  either  the  amount 
of  the  rent  in  arrear»  or  the  value  of  the  distress)  and  judgment  was 
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IV.  If  judgmeot  be  giTen  upon  demurrer  for  the  avowant 
or  person  making  the  cognisance. 

In  this  case  the  court,  at  the  prayer  of  the  defendant,  will 
award  a  writ  to  inquire  of  the  value  of  the  distress  (34),  and 
upon  return  thereof  the  like  judgment  shall  be  given  as  in 
case  L,  that  is  to  say,  to  recover  the  rent  alleged  to  be  in  ar- 
rear  in  the  avowry  or  cognisance,  if  the  distress  shall  amount 
to  the  value  of  it;  if  not,  then  to  recover  the  value  of  the 
distress,  with  full  costs  (35). 


-**- 


entered  for  the  damages  assessed ;  it  was  holden,  that  this  judgment 
was  erroneous,  and  could  not  be  amended  into  a  judgment  under  the 
statute,  hetause  t/ic  neglect  of  such  inquiry  h/  the  jury  could  not  be  in 
amy  manner  supfdied**  Rees  v.  Morgan,  3  T,  R.  349.  In  cases 
•where  the'  court  is  not  restrained  by  the  express  words  of  the  stat. 
17  Car.  2.  c.  7.  s.  2.  (which  relates  to  rent  arrear  only)  an  inquiry 
may  be  mnted  to  supply  omissions  on  the  part  of  the  jury  at  the 
trial  of 'the  replevin.  Hence,  where  the  defendant  avowry  as  over- 
seer of  the  poor,  for  a  distress  for  a  Tate  under  stat.  43  £liz.  c*  2.  and 
at  the  trial  of  the  plaintiff  was  Qonsuit,  and  the  jury  was  discharged 
without  any  inquiry  of  the  treble  damages  given  by  the  19th  section 
of  that  statute  to  defendants  in  case  of  a  nonsuit  after  appearance ; 
an  application  was  made  to  the  court  that  the  avowants  might  have 
a*  writ  of  inquiry  awarded  lo  supply  this  defect,  which  application, 
after  much  debate,  was  granted.  Herbert  v.  Walters,.  Lo.  Raym. 
69.  Salk.  205.  Carth.  362.  S.  a 

A  similar  application  was  made  in  the  case  of  Valentine  v.  Faw- 
cett,  2  Str.  1021.  Ca.  Temp.  Hardw.  138.  where  VLverdict  had  beea 
given  for  the  defendant^  who  had  avowed  under  the  same  statute 
43  Eliz.  c.  2.  Lord  Hardwicke,  C.  J.,  (with  whom  the  rest  of  this 
court  concurred)  was  of  opinion,  that  a  writ  of  inquiry  ought  to  be 
granted,  upon  the  ground,  that  the  words  of  this  section  of  the  sta- 
tute were  sufficient  to  take  in  this  case,  viz.  <*  that  defendant  shall 
recover  treble  damages,  to  be  assessed  by  the  same  jury »  or  writ  to 
inquire  of  the  damages^  as  the  same  shall  reouire.*'  The  case  of 
Valentine  v.  Fawcett  was  recognized  in  Deweli  v.  Marshall,  2  BL 
R.  921.  and  3  Wils.  442.  in  which  the  court  awarded  a  supple- 
mental writ  of  inquiry,  after  verdict  found  for  the  defendant,  who 
had  avowed  under  the  statute  43  Eliz.  c.  2. 

(34)  The  amount  of  the  rent  alleged  to  be  due  in  the  avowry  or 
co^isance  beii^  admitted  by  the  demurrer,  it  is  not  necessary  in 
thu  case,  as  it  is  in  the  three  preceding  cases,  that  the  inquiry  should 
extend  to  the  amount  of  the  rent  in  arrear. 

(35)  See  the  form  of  a  judgment  on  demurrer  for  an  avowant, 

*  But  the  eonrt  in  tbii  case  permitted  the  defendant  to  amend  his  Judgment  by 

enteiiDg  a  common  law  judgment 
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That  there  may  not  be  any  failure  of  justice,  the  fourth  and 
last  section  of  the  statute  directs,  that  in  all  the  preceding 
cases  where  the  value  of  the  cattle  (36)  distrained  shall  not 
be  found  to  the  full  value  of  the  arrears,  the  party  to  whom 
such  arrears  are  due,  his  executors,  or  administrators,  may, 
from  time  to  time, -distrain  aigain  for  the  residue. 

It  is  worthy  of  remark,  that  this  statute,  which  defines 
with  so  much  accuracy  the  mode  of  proceeding  to  be 
adopted  by  a  defendant,  who. succeeds  in  a  replevin  suit, 
has  not  superseded  the  judgment  at  common  law,  which 
may  stilt  be  entered,  if  the  defendant  shall  be  so  advised ; 
for  the  statute  is  considered  as  giving  a  farther  remedy,  and 
not  as  extinguishing  the  rem^y  to  which  the  defendant 
was  entitled  at  common  law.  Under  this  view  of  the  sta- 
tute, it  has  been  holden^,  that  an  avowant  mqy  enter  a  com- 
mon-law judgment,  and  also  pray  a  writ  of  inquiry  under 
the  statute.  It  ought,  however,  to  be  observed,  that  the 
remedy  provided  by  the  statute  is  attended  with  this  advan- 
tage, that  the  writ  of  inquiry  awarded  under  it  may  be  exe- 
cute, notwithstanding  tne  plaintiff  has  sued  out  a  writ  of 
second  deliverance^  (37) ;  whereas  the  writ  of  second  deli- 
verance, if  delivered  to  the  sheriff  before  return  made,  ope- 
rates as  a  supersedeas  to  the  writ  of  retorno  habendo  issuing 
on  the  common  law  judgment  \ 

b  Baker  ▼.  Lade,  Garth.  264.  k  t  lott  341 .  ft  S.  P.  per  Holt,  C.J. 

i  Cooper  ▼.  Slieibrook,  2  WUt.  116.        in  Prat  ▼.  RuUeis,  12  Mod.647. 


prayer  of  writ  of  inq^uity,  award  thereof,  writ,  return  of  the  value  of 
the  distreis,  amounting  to  less  than  the  rent  alleged  to  be  due,  and 
final  judgment  thereupon,  in  Mounson  v.  Redshaw,  1  Saund.  Id5. 

(36)  The  preceding  clauses  of  this  statute  mention  goods  and  cat- 
tle distrained,  bat  this  speaks  of  cattle  only.  The  omission  of  the 
word  **  goods**  in  this  clause  appear^  to  be  casual. 

(37)  The  same  rule  holds  with  respect  to  the  writ  of  inquiry  of 
damages  under  the  21  H.  8.  c.  19.  which  may  be  executed  after  a 
writ  of  second  deliverance  has  been  served.  Pratt  v«  Rutledsew 
Salk.  95.  ^  • 
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X.  Of  the  Costs^  and  herein  of  the  Costs  in  Error. 

1.  As  to  the  Plaintiff.'^kt  the  common  law,  the  plaintiff 
obtaining  judgment  in  replevin  was  not  entitled  to  costs'; 
but  now.  by  tne  stat  of  Gloucester,  6  Ed.  1.  c.  1.  s.  9.  the 
plaintiff  is  entitled  to  costs  in  all  cases  where  he  was  entitled 
to  dama^e#  •  antecedently  to  the  statute  of  Glouce!^ter;  of 
course,  therefore,  the  plaintiff  is  entitled  to  costs  in  re« 
plevin. 

2.  As  to  the  DefendanU^^AX  the  common  law,  if  an  avowry, 
or  cognisance,  or  justification,  was  found  for  the  defendant 
in  replevin,  or  if  the  plaintiff  was  otherwise  barred,  the  de- 
fendant was  not  entitled  to  costs ;  but  now,  by  stat.  7  H.  8. 
c«  4.  s.d.,  '*  persons  making  avowry,  cognisance,  or  justi- 
fication in  replevin,  or  second  deliverance,  for  any  rent^  cus- 
torn,  or  service,  if  their  avowiy,  &c.  be  found  for  them,  or  if 
the  plaintiff  be  otherwise  barred,  shall  recover  their  damages 
or  costs,  as  the  plaintiff  should  have  done  if  he  had  re- 
covered. 

And  by  stat  91  H.  8.  c.  19.  (which  permits  avowries,  &c. 
in  replevin  and  second  jdeliverance  to  be  made  by  the  lord, 
&c.  iilleging  the  land  to  be  holden  of  him  without  naming 
the  tenant,)  damages  and  costs  are  given  to  the  defendants 
in  replevin,  not  only  in  the  cases  provided  for  by  the  preced- 
ing stat  of  7  H.  8.  c.  4.,  but  also  in  the  cases  of  avowries, 
&c.  for  damage  feasant,  or  for  other  rents,  if  such  avowries, 
&c.  be  found  for  them,  or  if  the  plaintiff  be  otherwise  barred. 

Upon  a  distress  for  an  heriot,  the  defendant  will  be  en- 
titled to  costs,  but  not  upon  a  distress  for  an  amerciament, 
because  the  statute  extends  only  to  customs  and  services*. 

A  replevin  is  not  within  the  meaning  of  the  statute  8  &  0 
W.  S.  c.  11.  s.  1.  *  which  gives  costs  to  persons  who  are  im- 
properly made  defendants  in  actions  or  plaint  of  trespass, 
assault,  fiilse  imprisonment,  or  ^ectiofirmts. 

Costs  in  £iTor.-— By  stat  3  H.  7«  c.  10.,  reciting  that  writs 
of  error  were  often  brought  for  delay,  it  is  enacted,  **  That 
if  any  defendant  or  tenant,  against  whom  judgment  is  given, 
sue  any  writ  of  error  to  reverse  it,  in  delay  of  execution,  if 
judgment  be  affirmed,  &c.,  the  person  against  whom  the  writ 
of  error  is  sued  shall  recover  his  costs  and  damages  for  the 
delay  and  vexation.' 


t» 


1  Tidd*i  Fir.  S63.9d.ad.  d  Ingle  ▼.  Wofdiworth,  3  Bur.  1SS5. 

m  Porter  ▼.  Onj,  Cio.  Eliz.  300. 
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This  statute  applies  onljr  to  cases  where  the  judj^ment 
below  is  for  the  pfa^nffff;  and  subseqtient  statutes,  viz.  3  Jac. 
1.  c.  Sk  an!  lo*  k  17  Car.  2  c.  8 ,  h^ive  not  exten  led  the  de- 
scription of  persons  to  whom  relief  was  meant  to  be  given  by 
the  Stat.  3  H.  7.  c.  10. 

Hence,  where  in  replevin  in  C  B.",  the  defendant  made 
cognisance  for  rent  in  arrear,  and  had  a  verdict  and  judgment 
pursuant  to  the  stat.  17-  Car.  d.  c.  7.»  which  judgment  was 
affirmed  in  B.  R.  on  a.  writ  of  error  brought  by  the  plaintiff. 
On  application  to  the  couit  of  B.  R.  that  the  defendant  in 
error  might  be  allowed  interest  on  the  sum  recovered  by  the 
judgment  below,  by  force  of  the  stat  3  H.  7-  c  10.,  the 
court  refused  to  grant  relief,  observing,  that  the  case  of 
Cone  V.  Bowles,  4  Mod.  7.  8.,  had  settled  the  question,  that 
an  avowant  in  replevin,  for  whom  judgment  below  wasgiven, 
which  was  afterwards  affirmed  in  error,  was  not  within  the 
statute. 

By  stat.  8  &  9  W.  3.  c.  11.  s.  9.,  "  Costs  in  error  are  given 
to  the  defendant,  where  the  judgment  below  is  for  him  and 
is  affirmed  on  error.*' 

This  statute  applies  only  to  those  cases'  where  judgment  is 
given  on  demurrer  for  defendants  below ;  consequently,  where 
an  avowant  in  replevin  for  rent  arrear  had  a  ccrrftc*  and  judg- 
ment below,  wnich  judgment  was  afterwards  affirmed  on 
error ;  it  was  holden,  that  such  defendant  was  not  entitled  to 
his  costs  under  the  preceding  statute. 


•  Oolding  ▼.  Dias,  10  JSaM,  S.  p  Goldiog  ▼.  Diu,  10  Eul,  4« 
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CHAP.  XXXIV. 


RESCOUS. 

IHE  term  rescous,  as  far  as  relates  to  the  subject  of  thir 
chapter  (1),  means  the  setting  at  liberty,  against  law,  a  per- 
son arrested  by  process  or  course  of  law  •. 

To  recover  a  compensation  for  this  injury  the  plaintiff  may 
bring  an  action  of  rescous,  or  an  action  on  the  case,  against 
the  party  guilty  of  the  rescous.  The  action  of  rescous  having 
fallen  into  disuse,  the  usual  mode  of  proceeding  is  by  an  ac- 
tion on  the  case,  to  support  which,  it  is  necessary  for  the 
plaintiff  to  prove, 

1.  The  original  cause  of  action. 

2.  The  writ  and  warrant,  by  the  production  of  copies  of 
them,  sworn  to  be  true  copies  by  a  witness  who  has  com- 
pared and  examined  them  witt^the  originals. 

5.  The  manner  of  the  arrest,  in  order  that  it  may  appear  to 
the  court  whether  the  arrest  was  legal  or  not;  for  without  a 
legal  arrest  there  cannot  be  a  rescue. 

Mere  words  only,  as  if  the  officer  says  to  the  defendant, 
"  that  he  has  a  warrant  against  him,  and  that  he  arrests 
him,**  will  not  constitute  an  arrest^  if  the  defendant  after- 
wards escapes  from  the  officer ;  but  if  the  defendant  ac- 
quiesces, and  goes  along  with  the  officer,  this  will  be  consi- 
dered as  submitting  himself  to  the  process,  and  as  complete 
an  arrest  as  if  the  oilicer  had  touched  the  person  of  the  de- 
fendants 

An  officer  having  two  warrants  in  his  pocket  against  the 
defendant',  at  the  several  suits  of  A.  and  B.,  laid  his  hands 
on  the  defendant,  and  said  to  him,  **  I  arrest  you  by  virtue  of 
a  warrant  that  I  have  ;*'  but  he  did  not  shew  the  defendant 
the  warrant,  nor  had  it  in  his  hand,  nor  told  the  defendant 

a  1  Intt.  160,  b.  c  Homer  v.^  Battyn,  B.R.  H.  12  Geo. 

b  Gtenner  v.  Sparke,  Salk.  79.  2  Bull.  N^  P.  62. 

d  Hodges  v.  M&rks,  Cro.'Jac.  485. 

(1)  For  reacoiM  of  distress,  see  ante,  tit.  Distress,  sect.  Vllf 


1104  AESCOU& 

at  whose  suit  he  arrested  him,  neither  did  Uie  ddteadaA  d&> 
mand  to  see  the  warrant,  or  to  be  informed  at  wlioee  suit  he 
was  arrested*  It  was  holden^  1st,  that  this  arrest,  without 
shewing  the  warrant,  and  without  mentioning  at  whoae  suit 
tne  defendant  was  arrested,  was  l^^al,  and  that  it  was  not 
incumbent  on  the  officer  to  shew  the  warrant  to  the  defend* 
ant,  until  he  obeyed  and  demanded  it  9ndly,  That  this  ar- 
rest was  legal,  although  the  oflBcer  had  not  the  warrant  in  his 
hand,  and  although  he  had  two  warrants  in  his  pocket  for  the 
defendant;  for,  being  under  the  bailitf's  arrest,  he  was  in 
custody  for  all  causes  for  which  the  sheriff  had  made  his 
Warrant  against  him,  although  the  sheriff  or  bailiff  did  not 
mention  any  specially. 

By  Stat  29  Car.  9.  c.  7-  s.  6.  **  No  person  upon  tbe  Lord's 
day  shall  serve  or  execute  any  writ,  process,  warrant,  order, 
judgment,  or  decree,  (except  m  cases  of  felony  or  breach  of 
the  peace)  but  the  service  of  every  such  writ,  &c.  shall  be 
void  to  aH  intents  and  purposes." 

As  it  is  matter  of  public  policy"",  that  proceedings  of  the 
nature  described  in  tne  statute  should  not  he  executed  on  a 
Sunday,  the  regularity  or  irregularity  of  them  cannot  depend 
on  the  assent  of  the  party  afterwards  to  wave  an  objection  to 
such  proceedings,  because  they  are  in  themselves  atisolutely 
void  by  the  statute. 

In  the  construction  of  this  statute'^  it  has  been  bddeo,  that 
an  arrest  cannot  be  made  on  a  Sunday  for  non-payment  of  n 
penalty  by  a  defendant  who  has  been  convicted  on  a  penal 
statute. 

The  statute  prohibits  original  arrests  only  on  Sundays. 

Hence  a  defendant,  who  wrongfully  escapes  from  tbe 
custody  of  the  law,  may  be  retakeh  upon  a  Sunday,  on  fresh 
pursuit',  or  by  virtue  of  an  escape  warrant^  which  is  in  the 
nature  of  fresh  pursuit,  for  it  is  not  original  process,  and  a 
commitment  upon  it  is  only  the  old  commitment  continued 
down. 

But  after  a  voluntary  escape,  defendant  cannot  be  retaken 
on  a  Sunday^ 

So  where  A.  was  arrested  at  the  suit  of  B.,  and  dischai^fed, 
the  sheriff  not  knowing  that  there  was  also  a  detainer  in  his 
office  against  A.  at  tbe  suit  of  C,  and  on  the  Sunday  follow- 
ing the  sheriff  arrested  A.  at  the  suit  of  C,  the  court  dis- 

e  Taylor  y.  ^Uipt,  3  Eaai,  166.  b  Adjudgred  in  Puker  ▼.  Moor,  Lord 
f  R.  ▼.  Myen,  1  T.  R.  266.  Raym.  1028.  Salk.  626.  6 Mod.  85. 

g  Admitted  in  FttdLer  ▼.  Moof>  SaUc  i  Feathentonehang^      ▼.     AtkiDMB» 
626.  Bamei,  378. 
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dtafnd  bim  out  of  custody,  considering  the  arrest  on  the 
Sunday,  either  as  an  original  taking,  which  was  prohibited  by 
the  statute,  or  as  a  retidcing  after  a  voluntary  escape,  which 
was.  bad  under  the  authority  of  the  preceding  case^  where 
the  distinction  between  a  voluntary  and  a  negligent  escape 
was  recognised. 

A  person  may  be  arrested  on  a  Sunday  on  an  attachment 
for  a  rescue'.  But  a  rule  nisi  for  an  attachment  for  non-pay- 
ment of  a  sum  of  money,  pursuant  to  the  master's  allocatur, 
cannot  be  served  on  a  SuBday - 

If  a  defendant  ^  after  an  arrest  on  mesne  process,  is  rescued 
as  he  is  conducting  to  gaol,  the  only  remedy  which  the  plain- 
tiff has,  is  by  an  action  against  the  rescuers,  since  the  sheriff 
is  execusable  by  reason  of  the  rescue ;  for  on  mesne  process 
the  sheriff  is  not  bound  to  take  the  posse  comitatus  with 
him,  and  therefore  upon  such  process  it  is  a  good  return  to 
return  the  rescous  (2).  In  an  action  against  the  sheriff 
for  an  escape  on  mesne  process,  if  he  pleads  a  rescue,  it  is 
not  incumoent  on  him  to  shew  that  the  rescue  was  re- 
turned \ 

4.  The  plaintiff  must  prove  the  damage  sustained  by  the 
rescue,  viz.  the  loss  of  the  debt  by  reason  of  the  escape  of  the 
defendant  (3).    . 

k  AtkiDton  v.  JametOD,  5  T.  R.  26.    d  May  T.Proby,  Cto.  Jac.  410. 
1  Willn,  469.  o  Gorg;e8  v.  Gore,  3  Let,  46. 

m  M'llebam  V.  Smith,  8  T.  R.  86. 

(2)  If  the  party  is  once  within  the  walls  of  the  prison  *,  though 
the  custody  is  on  mesne  process  only,  yet  a  rescue  thence  by  any 
persons  (except  the  king*s  enemies  t)  will  uot  excuse  the  sheriff. 
So  on  writs  of  execution  the  sheriff  cannot  return  a  rescue :  for  the 
law  supposes  that  the  sheriff  is  attended  with  his  posse  comitatus:(« 
So  if  the  defendant  is  brought  out  of  prison  after  judg^nent,  aod 
before  any  charge  in  execution  on  a  habeas  corpus,  and  is  rescued 
on  the  way  to  the  judge's  chamhers,  the  sheriff  will  be  answerable 
in  an  action  for  an  escape ;  for  it  is  his  duty,  and  so  he  is  directed 
by  the  writ,  to  provide  for  the  sure  and  safe  conduct  of  the  party  §• 

(3)  With  respect  to  damages.  Holt,  C.  J.,  in  Wilson  v.  Gary, 
6  Mod,  211.  said,  that  the  defendants  were  not  entitled  to  any  favour, 
because  they  were  guilty  of  a  violence  against  the  process  ot  the  ]aw> 
and  therefore  this  case  was  not  to  be  compared  to  the  case  of  a 
negligent  escape. 

*  Maj  ▼.  Proby,  1  RoU.  Rep.  441.  nsolved,  per.  tot.  cur.  recogDited  in  1  Str. 
436. 
t  Per  Coke  in  his  report  of  Soathcote*t  case,  4  Co.  84.  a. 
i  May  ▼.  Pkoby,  1  Rol.  Rep.  441.    Resolved  per  tot.  oar. 
i  Cionpton  V.  Ward,  Str.  429. 
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SHIPPING. 

L  Of  the  Sldp'Registrif  StatuUs. 

11.  Of  Seamens*  Wages,  and  the  seterat  Statutes,  relating 
thereto,  viz.  Stat.  9  G.  ^  c.  96.— 31  G.  3.  c.  3P. 
— 37  G.  3.  c.  73.— 8  G.  1.  c.  24. 


I.  Of  the  Ship-'Regittry  Statutes. 

All  merchant-ships  employed  upon  the  sea%  whether  io 
the  coasting-trade/or  distant  voyages^  having  a  deck,  or  being 
of  the  burthen  of  15  tons  and  upwards,  and  either  built  in 
Great  Britain  or  Ireland,  Guernsey,  or  the  Isle  of  Man,  or 
the  colonies,  plantations,  islands,  and  territories,  under  the 
dominion  of  his  Majesty  in  Asia,  Africa,  or  America,  or 
taken  in  lawful  war  and  condemned  as  prize,  (with  the  ex- 
ception of  vessels  not  exceeding  SO  tons,  and  not  having  a 
whole  deck,  and  solely  employed  in  the  Newfoundland 
fishery,)  are  required  to  be  registered  in  the.  manner,  and  ac- 
cording to  the  form,  prescribed  by  stat  ^  G.  3.  c.  60.  And 
by  the  17th  section  of  the  same  statute  it  is  enacted,  '*  that 
when  the  property  in  any  vessel  belonging  to  any  of  his  Ma« 
jesty*s  subjects  shall  be  transferred  to  any  other  of  his  Ma** 
jesty's  subjects,  in  whole  or  in  part,  the  certificate  of  the 
registry  of  such  vessel  shall  be  truly  and  accurately  recited, 
in  words  at  lengthy  in  the  bill  of  sale  thereof,  and  that 
•otherwise  such  bill  of  sale  shall  be  void,  to  all  intents  and 
purposes.'* 

The  words  of  this  section  are  general,  and  extend  to  all 
tnM^fers  of  property  in  a  ship  to  British  subjects,  whether 
tlic  ihip  be  in  port  or  at  sea. 

In  trover  for  a  ship^  it  appeared  that  B.  being  indebted  to 

a  Vessels  employed  in  inland  naviga-    b  Rolleston   v.    Hibbert  and  otbem^ 
tion  only  are  not  within  these  sta-        3  T.  R.406. 
tatct.  Laioche  ▼.  Wakeman,  Peakc*s 
H.  P.  C.  140. 
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the  defendattfa  ia  a  Itfge  sum'  of  mone^,  gave  them  bis  pro- 
miflsofy  note,  payable  in  three  months ;  a»i  by  way  of  seca- 
rity  executed  to  tbem  a  bill  of  sale  of  the  ship  in  question 
(then  at  sea).  The  bill  of  sale  was  absolute  on  the  face  of  it, 
but  it  did  not  contain  a  recital  of  the  certificate  of  the  re* 
gistiy,  as  required  by  the  preceding  section.  At  the  time 
when  B.  executed  this  bill  of  sale,  he  deposited  it,  together 
with  the  grand  bill  of  sale,  with  the  <lefendant8,  who  gave 
him  an  acknowledgment  in  writing,  promising  to  return  the 
same  upon  payment  of  the  note.  Before  the  note  became 
due,  B.  committed  an  act  of  bankruptcy.  The  ship  arrived 
in  England  some  months  afterwards,  when  the  defendants 
took  possession  of  her.-  It  was  bplden,  l.  that  the  transact 
tion  could  not  be  considered  as  a  mere  deposit;  it  was  an 
absolute  bill  of  sale,  and  the  acknowledgment  signed  by  the 
defendants  only  gave  a  right  of  action  to  the  vendor  in  case 
the  bill  of  sale  was  not  returned,  but  did  not  affect  the  pro- 
perty in  the  ship ;  and  although  the  ship  were  at  sea  at  the 
time  when  the  bill  of  sale  was  executed,  yet  the  statutes  ap- 
plied to  transfers  of  ships  at  sea,  and  consequently  the  requi- 
sitions of  the  act  not  having  been  complied  withj  the  bill  of 
sale  was  void  (I).  2.  That  the  defendants  had  not  any  lien 
on  the  ship ;  for  although  as  against  the  bankrupt  they  might 
have  had  such  a  lien,  yet  by  means  6f  the  bankruptcy  the 
rights  of  third  persons  had  intervened,  and  all  the  creditors 
of  the  bankrupts  had  an  equitable  lien  on  his  estate,  and  were 
entitled  to  an  equal  distribution,  and  where  two  equities 
concur,  the  legal  title  must  prevail. 

truly  and  accurately.'] 

A  mere  clerical  mistake  will  not  vitiate  the  bill  of  sale, 
where  the  certificate  is  in  efiect  the  same  with  the  recital 
of  it,  and  the  error  is  apparent  on  the  face  of  the  instru* 
ment*,  but  a  substantial  variance  between  the  certificate 
of  resistry  and  the  recital  thereof  in  the  bill  of  sale  will  be 
fetaK 

By  a  subsequent  stat.  34  G.  3.  c.  68.  s.  14.  reciting,  that 

e  RoUoton  ▼.  SmiUi,  4  T.  R.  161 .  d  Weiterdell  y.  Dalc>  7  T.  R.  306. 


(1)  A  bill  was  afterwards  filed  bv  the  defendant  in  the  Court  of 
Chancery,  against  the  assignees  of  the  bankrupt,  praying  to  have  a 
valid  bill  of  sale  executed  to  the  defendants;  but  the  bill  was  dis- 
missed, on'^he  ground  that  the  defendant  had  no  equitable  title 
undej  the  defective  bill  of  sale.  3  Bm.  Ch*  C.  57L  recognised  in 
Camden  v.  Anderson,  5  T.  R.  709. 
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upon  the  preceding  dause  doobia  bad  ariaeii  whether  et eijr 
transfer  of  property  was  required  to  be  made  by  an  instra* 
ment  in  writing,  and  whether  contracts  for  the  transfer  nii^ht 
not  be  made  without  such  an  instrument,  it  is  enacted,  ^^Tbat 
no  transfer,  or  agreement  for  transfer,  of  property  in  any 
vessel,  shall  be  valid  for  any  purpose,  either  m  law  or  eauity, 
unless  such  transfer,  &c.  shall  be  made  by  .bill  of  sale,  or 
instrument  in  writing,  containing  such  recital  as  is  prescribed 
by  that  clause.** 

This  statute  enlarges  the  former  statute  in  two  respects;  first 
it  requires  not  only  that  all  transfers,  but  also  that  all  agree^ 
ments  for  transfer  shall  be  in  writing ;  Sndly,  it  requires  not 
only  that  all  transfere  but  also  that  all  agreements*  for  trans- 
fer shall  contain  a  recital  of  the  certificate  of  r^istry. 

The  17th  section  of  the  stat  26  6«  3.'  which  requires  the 
recital  of  the  certificate  of  the  registry  in  the  bill  of  sale,  does 
not  require  the  recital  of  the  indorsements  made  on  such  cer- 
tificate upon  every  successive  traiisfet ;  but  by  the  very  terms 
of  the  Stat  34  6.  S.  c.  68.  s.  1 5.  the  contract  is  void,  unless 
such  indorsements  are  made. 

A  bill  of  sale  was  executed*,  whereby  the  property  in  a 
ship  was  assigned  to  A.  B.,  in  trust  for  all  the  underwriters 
on  tiie  ship»  by  a  certain  policy,  in  proportion  to  their  re- 
spective payments,  without  naming  them.  It  was  contended, 
that  this  bill  of  sale  being  in  trust  for  un-named  persons,  did 
not  convey  the  legal  interest  in  the  ship  to  A.  b./  inasmuch 
as  the  policy  of  the  register*laws  required  that  there  should 
not  be  any  distinction  "between  legal  and  equitable  titles^  and 
consequently  a  person  could  not  be  the  legal  owner  of  a  ship^ 
unless  he  was  oeneficially  interested  therein,  and  his  name 
appeared  on  the  documents  required  b^  those  statutes.  But 
tne  court  were  of  opinion,  that  supposing  the  bill  of  sale  to 
be  void,  it  was  at  most  void  onlv  as  to  the  objects  of  the 
trust,  and  so  that  the  execution  of  the  trust  could  not  be  en- 
forced by  law ;  but  that  there  was  not  any  such  illegality  af- 
fecting the  trustee  himself,  as  would  prevent  the  property 
from  vesting  in  him  in  the  firet  instance. 

If  there  be  an  instrument  purporting  to  convey  the  ship  to 
a  lender,  for  securing  money,  the  instrument  doing  that  must 
pursue  all  the  requisites  of  the  register-acts^  although  the 

e  Bidden  v.  Leeder  k  Pniham.    Coram  g  Heath  ▼.  Hubbtxd,  4  £aft,  1 10.  See 

3  JutU.  abtentc  C.  J.  1  Barnewall  k  Abbott'i  remarks,  p.  68.  and  Curtia 

Creswell,  327.  ▼.  Perry,  6  Ves.  jun .  730. 

f  Capedoce  t,  Codnor,  1  Bot.  k  Pol.  h  Wilaon  v.  Heatiier,  5  Tkunt  64S. 
488. 
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ship  be  delivered  on  the  advance  of  the  money;  and  the  ship 
cannot  be  retained  until  payment  of  the  money.  These  sta- 
tutes do  not  prevent  a  person  having  a  lien  on  the, papers  de- 
posited with  him  of  a  ship  which  he  is  commissioned  to  sell^ 

Though  a  biil  of  sale  bv  way  of  mortgage  may  be  void^, 
as  such,  for  not  reciting  the  certificate  of  registry,  yet  the 
mortgaTOr  may  be  sued  on  a  collateral  covenant  for  the  pay- 
ment of  the  money  contained  in  the  same  deed. 

The  further  regulations  prescribed  by  those  statutes  are 
as  follows: 

L  When  the  sale,  or  agreement  for  sale,  of  one  or  more 
shares  in  the  ship,  after  registering,  takes  place  in  the  port 
to  which  the  ship  belongs  (2) : 

Such  sale",  &c.  must  be  acknowledged  by  an  indorse- 
ment (according  to  the  prescribed  form")  on  the  certificate  of 
the  register,  before  two  witnesses,  expressive  of  the  place 
of  residence  of  the  persons  to  whom  the  property  is  trans- 
ferred ;  or  if  such  persons  are  resident  in  a  British  factory*, 
out  of  the  kind's  dominions,  the  name  of  such  factory :  or 
if  they  are  resident  in  a  foreign  town  or  city,  and  are  not 
members  of  the  British  factory,  the  name  of  such  town,  &c« 
and  of  the  house  or  partnership  in  Great  Britain  or  Ireland, 
for  or  with  whom  they  are  agents  or  partners ;  and  a  copy  of 
this  indorsement  must  be  delivered  by  the  party  to  whom  the 
transfer  is  made,  or  his  agent?,  to  the  registering  officer,  who 
is  required  to  cause  an  entry  thereof  to  be  indorsed  on  the 
affidavit,  on  which  the  original  certificate  of  registry  was  ob- 
tained, and  to  make  a  memorandum  of  the  same  in  the  book 
of  r^istry,  and  give  notice  thereof  to  the  commissioners  of 
customs. 

11.  When  the  sale  or  agreement  for  sale,  takes  ijUBce 
during  the  absence  of  the  ship  from  the  port  to  whicn  she 
belongs,  so  that  an  indorsement  on  the  certificate  cannot  be 
immediately  made^ : 

Such  sale,  &c.  must  be  made  by  bill  of  sale,  or  other  in- 

i  Meitaer  ▼.  Atkins,  5  Tanot.  981.  m  34  G.  8.  c.  68. 1. 16. 

-k  KanttooD  ▼.  Cole,  S  £att,  231.  n  S6  O.  3.  c  SO.  s.  IS. 

i  Stat.  7  &  S  W.  3.  c.  SS.  t.  SI.  o  34  6.  3.  c  68.  ■.  16. 


(2)  The  port  to  which  a  ship  belones  is  ascertained  by  stat.  26 
O.  3.  c  60.  8.  5.  to  be,  that  **  from  and  to  which  she  shall  usually 
trade,  or  being  a  new  ship,  shall  intend  to  trade,  and  at  or  near 
which  the  humad  or  acting  owner  usually  resides.'* 
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strumeot  in  writing,  and  a  copy  of  the  same  (3)  is  to-  be  de- 
livered to  the  proper  officer,  and  as  in  the  preceding  case  an 
entry  thereof,  indorsed  on  the  affidavit,  a  memorandum  made 
in  the  book  of  registers,  and  notice  given  to  the  oommis- 
sioners  of  customs ;  and  within  ten  days  after  the  ship  re- 
turns to  the  port  to  which  she  belongs^  an  indorsement  is  to^be 
made  and  signed  by  the  owners  or  their  agent,  and  a  copy 
thereof  delivered,  as  before-mentioned,  otherwise  the  bill  of 
sale  shall  be  void  ;  and,  as  before,  an  entry  thereof  is  to  be 
indofsedy  and  memorandum  made. 

The  object  of  these  regulations  is,  that  by  referring  to  the 
documents  at  the  custam- house,  persons  may  know  to  whom 
the  property  in  the  ship  belongs  at  any  time  (4) ;  and  it  is  to 
be  observed,  that  these  provisions  were  intended  to  embrace 
every  case  of  the  transfer  of  property  in  a  ship,  and  they 
apply  to  any  alteration  of  property  in  the  ship,  whether  the 
same  be  made  by  the  transfer  of  the  whole,  or  by  the  sale  of 
any  share  or  number  of  shares  therein  amounting  to  less 
than  the  whole  interest  in  such  sbip^i.  But  it  is  not  neces- 
sary, that  upon  a  transfer  of  a  share  in  a  vessel,  the  iifdorse- 
ment  upon  the  certificate  should  express  the  share  to  be  all 
the  vendor's  interest'. 

A  bill  of  sale  was  executed  by  a  sole  owner  of  a  vessel 
belonging  to  the  port  of  Sunderland^,  to  a  vendee  residing  in 
London,  at  the  time  when  the  vessel  was  in  the  port  of  Lon- 
don; the  requisites  of  the  stat.  7  &  8  W.  8.  c.  ».  s.  ^1.  only 
had  been  complied  with,  and  not  the  requisites  of  the  16th 

p  34  Q.  3-  c.  68.  ■.  IS.  g  Hayton  ▼.  JackaoD,  8East,511. 

q  Blozam  v.  Hubbard,  6  East,  427. 
r   Underwood  v.  Miller,  1  Taunt.  R. 
387. 


(3)  "  The  legislature,  in  this  case,  considering  that  the  captaia 
would  do  that  which  he  ought  to  do,  namely,  have  his  certificate  of 
registry  on  board  with  him,  substitutes  a  copy  of  the  bill  of  sale  ia 
the  place  of  the  radorsement  on  the  certificate,  still  preservin<r  the 
other  regulations  ;  and  this  is  to  serve  till  within  ten  days  after  the 
return  of  the  ship  to  her  port,  when  the  indorsement  before  re- 
<^uired  IS  to  be  made,  and  the  other  acts  to  be  done  as  before  men- 
Uoned."    Per  Lawrence,  J.,  in  Hayton  v.  Jackson,  8  East,  525. 

(A)  *^  The  object  of  the  legislature,  in  requiring  the  several 
things  to  be  done  which  are  mentioned  in  the  15th  and  16th  sec- 
tions of  the  act,  was  to  enable  the  public  to  trace  from  port  to  port 
lo  whom  the  property  in  British  ships  belonged."  Per  Grose.  J. 
Hayton  v.  Jackson,  8  East,  522, 
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or  I6th  MCtkmft  of  stat  84  G.  3.  It  was  holden,  that  the  bill 
of  sale  was  void ;  for  if  the  ship  were  not  so  absent^  &c«  as 
to  bring  her  within  the  16th  section,  then  the  requisites  of  the 
Idth  section  ought  to  have  been  complied  with ;  and  Law- 
rence, J.  observed,  that  it  was  not  sufficient  for  the  vendee  to 
have  complied  with  the  requisites  of  the  stat.  7  &  8  W.  3. 
c.  22.  s.  21.  which  requires  a  register  de  novo  upon  any  trans- 
fer of  property  to  another  port;  because  such  transfer  might 
take  place  without  any  change  of  the  property  to  another, 
the  property  continuing  m  the  same  owner;  that  the  object 
of  the  legislature  there  was  to  provide  for  the  transfer  of  pro- 
perty m  a  ship  from  one  port  of  registry  to  another;  but  it 
did  not  direct  the  mode  in  which  the  transfer  of  property 
from  one  person  to  another,  in  another  port,  was  to  be  made; 
that  direction  was  supplied  by  stat,  96  G.  3.  and  S4  G.  3. 

A.  having  contracted  for  a  ship  to  be  built  for  him  in  the 
East  Indies,  agreed,  during  the  time  of  the  building  to  sell 
a.  share  to  B.  and  B.  paid  part  of  the  price  in  pursuance  of 
the  agreement;  and  afterwards,  on  the  ship*s  arrival  in  Eng- 
land, A.  caused  her  to  be  registered,  and  accounted  with 
.  B.  as  part  owner ;  but  B/s  name  was  never  on  the  register 
as  part  owner;  it  was  holdenS  that  B.  bad  not  any  kgal 
interest  in  the  ship.  Where  a.ship  registered  at  the  port  of 
N.  was  transferred  by  a  deed  of  assi^irnment  to  owners  j^ideat 
in  L.,  the  ship  being  then  in  the  port  of  L. ;  it  was  bolden", 
that  this  transfer  was.  not  within  the  stat  34  G.  3.  c.  68. 8«  Id. 
but  within  the  16th  section  of  that  act;  and  that  the 'trans- 
fer was  valid,  although  no  indorsement  was  made  on  the 
certificate  of  registry.  It  was  holden  also  that  the  non- 
compliance with  the  2l8t  section  of  the  stat  7  &  8  W*  3. 
c.  22.  did  not  avoid  the  transfer* 

The  16th  section  of  the  stat  34  G.  3.  o.  68^  does  not  ex- 
tend to  the  case  of  a  ship,  which  having  been  registered  at 
one  port  is  sold,  iohile  at  $ea^  to  a  purchaser  residing  at 
unother  port  in  this  kingdom.  In  such  case  a  r^istration  de 
novo  in  the  port  to  which  the  ship  is  transferred  by  the  pur- 
chaser on  her  return  is  sufficient*.  Secus,  if  the  purchaser  be 
resident  at  the  5ame  port;  for  in  that  case,  the  transfer  is 
void,^  unless  copies  of  the  bills  of  sale  are  delivered  to  the 
custom  house  officers  in  that  port  within  a  reascvmble  time 
after  the  sale. 

t  StriDgcr  ▼.  Hurray,  2  B.  &  A  S4a    .    y  Ri^haidaoti  V.  0«ttpbc>l«  6  B.  ft  A. 
u  HodgauD  ▼.  Brown,  2  B.  ft  A.  427.  lifS. 

X  Hubbard    ▼.   Johnstone,    in    eirori 

£xcb.  Cb.,  five  Judgct  •§ ainat  two. 

3T«uit.  177. 
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IIL  When  tbe  thip-ownere  ate  retident  ia  a  ooimtty  not 
under  tbe  king's  dominions*,  as  members  of  a  British  fiictoiy, 
or  are  agents  for»  or  partners  in,  a  house  or  partnership,  car- 
rying on  trade  in  Great  Britain  or  Ireland,  at  tbe  time  when 
the  transfer  is  made,  so  that  the  preceding  requisites  cannot 
be  immediately  complied  with,  six  months  are  allowed  after 
the  transfer  for  complying  with  them ;  but  it  is  required,  that 
within  ten  days  after  the  arrival  of  such  owners  or  their  agents 
in  this  kingdom,  if  the  ship  be  in  any  port  in  this  kingdom, 
if  not,  then  within  ten  days  after  such  snip  shall  so  arrive,  an 
indorsement  shall  be  made  by  the  owners  or  their  agent,  and 
a  copy  delivered  as  before-mentioned,  otherwise  the  bill  of 
sale  to  be  void,  and  an  entiy  must  be  indorsed,  and  memo- 
randum made  as  before. 

Having  premised  that  one  of  the  great  objects  of  the  pre- 
ceding regulations  is  to  prevent  foreigners  from  being,  con- 
cerned in  British  ships,  without  being  at  the  same  time  sub- 
ject to  the  disadvantages  attending  that  character,  I  shall 
subjoin  some  remarks  founded  pn  the  judicial  determinations 
which  have  been  made  on  this  subject 

1st  It  is  to  be  observed,  that  the  preceding  requisitions, 
consist  of  two  series  of  acts :  one  to  be  performed  by  the  im- 
mediate parties  to  the  sale  or  transfer ;  the  other  by  the  pub- 
lie  oflScers :  and  it  has  been  holden*,  that  although  the  pro- 
visions of  the  statutes  be  imperative  as  to  the  acts  required  to 
be  done  by  the  parties  themselves,  yet  they  are  directory  only 
as  to  the  acts  required  to  be  done  by  the  public  officers,  and 
coosequently  an  omission  of  any  of  these  requisites,  on  the 
part  of  the  public  officers,  will  not  vacate  the  contract ;  e.  g» 
the  delivay  of  a  copy  of  the  bill  of  sale  of  a  ship  at  sea  to 
the  registering  officer  is  an  act  required  to  be  done  by  the  party 
to  whom  the  transfer  is  made ;  if  this  act  be  omitted,  the 
transfer  is  void  (5);  but  if  tl^  officer  neglect  to  indorse  the 
entry  of  the  transfer  on  the  oath  on  which  the  original  certi- 
ficate of  r^istiy  was  obtained,  and  to  make  a  memorandum 

E  34  G.  8.  c.  63.  s.  17.  BatcblM  v.  Meadowi,  8  Esp.  N.  P. 

a  HMth  V.  Hidibttd,   4   But,    110.        C.69. 


(5)  The  purchaser  having  omitted  to  deliver  the  copy  of  the  bill 
of  sale,  cannot  make  a  title  to  the  ship  per  saltum,  by  getting  her 
r^listeied  de  novo  in  another  port,  where  he  resided  at  the  time; 
for  whatever  may  amount  to  a  transfer  of  a  ship  to  another  port 
within  the  meanine  of  the  statutes,  in  no  case  can  such  transfer  be 
^  made  by  one  who  has  no  btersst  in  the  ship.  Heath  v,  Habbard^ 
4  EastttlO. 
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thereof  in  the  book  of  registry,  and  to  give  notice  of  the  same 
to  the  commissioners  in  London,  such  omission  on  the  part 
of  the  officer  will  not  vacate  the  contract*. 

2dly,  Where  there  is  not  any  time  limited  for  the  perform- 
ance of  the  act  required  to  be  done  by  the  party,  (as  e.  g.  un- 
der the  16th  section  of  stat.  3*  G.  X  c.  68.  no  time  is  limited 
for  the  delivery  of  the  copy  of  the  bill  of  sale  by  the  party  to 
whom  the  transfer  is  made,  to  the  registering  officer',)  the 
statute  is  to  be  construed  as  if  it  had  directed  that  the  act 
should  be  done  wUkin  a  reasonable  time. 

3dly,  Although  the  bill  of  sale^  or  other  such  instrument, 
has  its  operation  from  the  time  when  the  requisites  imposed 
on  the  parties  to  the  sale  have  been  complied  with,  yet  no 
relation  will  be  allowed  to  hold  good,  so  as  to  make  the  con- 
veyance effectual  from  any  antecedent  time. 

In  an  action  of  trover  for  a  8hip%  brought  by  the  plaintiffs' 
assignees  of  B.,  a  bankrupt,  against  the  defendant,  who 
claimed  two-third  parts  of  the  ship,  as  the  vendee  of  B.  be- 
fore  his  bankruptcy ;  it  appeared  tnat  B.,  being  indebted  to 
the  defendant  in  more  than  the  value  of  his  share  of  the  ship, 
in  August,  18(X),  made  a  bill  of  sale  thereof  to  the  defendant^ 
and  sent  it  to  him,  but  the  defendant  declined  accepting  it 
until  the  15th  of  November  following,  and  on  the  16th  No- 
vember, B.  became  a  bankrupt.  On  the  5th  of  December, 
and  not  before,  the  requisites  of  the  stat  34  G.  3.  c.  68.  s. 
16.  in  respect  of  the  transfer  of  ships  not  in  port  were  com- 
plied with,  and  within  ten  days  after  the  return  of  the  ship 
to  port,  an  indorsement  was  regularly  made  on  the  certificate 
of  a  registry,  and  the  other  requisites  of  the  act  complied  with. 
It  was  holden,  that  the  bill  of  sale,  made  by  the  bankrupt  to 
the  defendant,  had  no  operation,  until  the  requisites  ot  the 
statute  were  complied  with,  that  is,  not  until  after  the  bank- 
ruptcy ;  that  it  was  contrary  to  the  policy  of  the  register 
acts  to  permit  the  conveyance  to  be  made  effectual  by  relation 
from  any  antecedent  time,  and  consequently  that  the  assignees 
were  entitled  to  recover. 

4thly,  These  statutes  relate  to  transfers  made  by  the  act  of 
the  party  only^,  viz.  from  a  former  owner,  to  a  new  owner : 
and  where  the  transfer  is  capable  of  being  effectuated  in  the 
ordinary  way,  by  the  mere  operation  of  an  instrument  of  as- 

b  Underwood  t.  MiUer,   1  Taunt.  E.  aame  point  was  abo  admitted  ia 

387.  Young  v.  Brander,  8  Bast,  10. 

€  Palmer  y .  M ozon,  2  M.  A  S.  43.  e  Moss  v.  Cbamock,  2  East,  399.    But 

4  Per  Lawrence,  J.  delivering  the  opi-  tee  2  M.  ft  S.  60. 

Dion  of  Le  Blanc,  J.  and  himself,  in^  f  Biozam  y.  Hubbard,  6  Eaatt  422. 
HoBST.Cliamock,2Eatt,404.    The 
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Bi^nment  from  the  one  party  to  the  other*  and  do*  not  vdale 
to  transfers  deriving  their  effect  by  peculiar  proviaioo  or  ope- 
ration of  law,  as  assignments  by  commissioners  of  banknipt 
to  assignees  under  the  bankrupt  laws  do;  or  titles passiog  to 
executors  or  administrators  in  case  of  death.  In  these  cases 
a  title  may  be  transmitted  without  any  of  the  forms  r&> 
quired  by  the  statutes;  and  as  a  title  may  be  transmitted 
without  these  forms  in  the  case  of  a  bankruptcy  geperally,  it 
may  be  so  done  in  a  case  falling  within  the  scope  and  object 
of  the  Stat  21  Jac.  1.  c.  19». 

Trover  for  ship\  B.  being  the  registered  owner,  executed 
a  bill  of  sale  of  tne  ship  to  S.  as  a  security  for  advance?  which 
bad  been  made  bv  S.  to  B.  At  the  tinie  of  the  execution  of 
the  bill  of  sale  the  ship  was  at  sea;  she  returned  the  l^ittef 
end  of  the  year  1811.  S.  did  not  take  possession ;  but  in  Maj 
1819,  the  ship  was  r^stered  in  the  name  of  S.  Notwith- 
standing this  alteratiof^y  the  ship  continued  under  the  orders 
of  B.,  who  fitted  her  out  for  the  whale  fishery,  appotnted  the 
captain,  and  exercised  all  the  ordinary  acts  or  ownership. 
8.  became  a  bankrupt ;  the  ship  returned,  and  shortly  after 
B.  became  a  bankrupt.  The  question  was,  whether  B.  was 
the  ostensible  owner  under  the  stat  21  Jac.  c  19.  s.  11.  so  as 
to  give  his  assignees  a  claim  to  the  ship ;  the  court  were  of 
opinion,  that  B.  was  the  ostensible  owner. 

The  same  rule  holds  where  there  is  a  conveyance  of  a  part' 
only  of  a  ship. 

A  transfer  of  a  ^hip  and  cargo  at  sea,  conveyed  by  M.  to  S« 
as  a  security  for  money  borrowed,  by  executing  and  deliver- 
ing to  S.  a  bill  of  sale  of  the  ship,  a  policy  upop  ship  and 
cargo,  and  indorsing  the  bills  of  lading,  was  held  not  to  pass 
the  property  to  S.  where  S.  neglected  upon  the  ship*s  i^uro 
and  notice  thereof,  to  take  possession,  or  to  do  any  act  to 
notify  the  transfer  of  the  property  to  him ;  hot  that  the  pro- 

Crty  passed  to  the  assignees  of  M.  who  became  bankrupt^  as 
ing  in  the  possession,  order,  and  disposition  of  M«  i^  Uie 
time  when  he  became  bankrupt  withm  the  stat.  21  Jac  1. 
c  19 ^  Also  that  an  agreement  between  M.  and  the  captain, 
that  the  captain  should  have  one  fifth  share  of  the  profit  or 
loss  of  the  voyage  on  ship  and  cai^,  did  not  prevent  S.  from 
taking  possession. 

A.  and  B.  owners  of  a  ship,  executed  an  absolute  bill  of 

f  RobuuoQ  ▼.  M'DonneU,  6  M.  S(  S.  i  KirU^  t.  Hodgsoo,  1  B-  ^  C.588. 

228.    Hay  ▼.  Faiibairo,  2  B.  &  A.  k  Ifair  t.  Qienoiey  4  Maul«  k  9elv7ii» 

193.  and  2  B.  &  B.  114.  S.  P.  240. 
h  RobiQKm  v.  M'DoiuieU,  ub.  tup. 
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tfr  C  and  D.  for  t  nofninaA  eonsidepatioii.  There  was  a 
parol  agineemeDt  between  them,  that  C.  and  D.  should 
succept  bilks  for  the  acaeooiBEkedattoR  of  A.  and  B. :  that  the 
•hip  abould  be  a  seourity  t<>  C.  and  D.  for  any  advances 
they  should  make  on  such  acceptances-,  and  that  until  defautt 
made  by  A.  and  B.  in  providing  for  the  acceptances,  the  ship 
should  remain  in  their  possession  and  management  The 
ship  was  registered  in  the  names  of  C.  and  D. ;  but  A.  and 
B.  remained  in  the  possession  and  management  of  her,  ap- 
peared to  the  world  as  owners,  and  obtained  credit  from 
appearing  so.  Before  default  made  by  A.  and  B.  in  providing 
for  the  acceptances,  C.  and  D.  became  bankrupts,  and  their 
assignees  immediately  seized  and  sold  the  ship.  A.  and  B. 
afterwards  beoime  binHrupts:  it  was  holden%  thaA  trover 
for  the  ship  could  not  be  maintained  by  the  assignees  of  A. 
and  B.  against  the  assignees  of  C.  and  D^  for  the  parol  agree- 
ment could  not  be  set  up  against  the  bill  of  sale,  and  the  case 
did  not  come  within  the  statute  of  James,  the  ship  having 
been  seized  by  the  defendants  before  the  bankruptcy  of  A* 
and  B.,  and  although  the  bill  of  sale  might  be  void  as  against 
creditors,  it  was  binding  upon  A.  and  0.  and  their  assignees. 

6thly,  It  is  sufficient  if  the  names  of  the  several  owners 
appear  on  tfae  r^istiy.  It  is  not  necessaiy  that  the  proportions 
in  which  the  owners  are  interested  should  so  appear*. 

Lastly,  It  will  beobserved^  that  the  register  is  directed  to 
be  kept  not  for  the  sake  of  the  persons  making,  or  the  persons 
accepting  the  transfer;  but  for  purposes  of  public  policy; 
hence,  to  charge  a  person  as  owner  of  a  ship,  it  is  not  sumcient 
merely  to  pr^uce  the  register;  for  that  cannot  be  made 
evidence,  even  primA  facie,  unless  the  person  intended  to  be 
chaiiged  is  connected  with  tfae  entiv,  and  it  is  shewn  that 
every  thiqg  has  been  done  by  his  authority*  or  adoption. 

'  It  femains  only  to  mention  the  cases  in  which  tfae  statutes 
require  or  permit  the  officers  to  make  a  registiy  de  novo,  and 
these  are  as  follow*: 

First,  where  the  old  certificate  faas  been  lost  or  mislaid ' ; 
4dly^  where  the  certificate  is  wilfully  detaiped  by  the  master^ ; 
ddly«  wheoe,  after  a  transf^  of  part  of  the  property  in  the 
same  port,  the  owners  of  the  past  not  transferred  desiie  a  new 

4  Rofaiiisoo  «•  M<noiiiieU» a B.  *  A.  W«too]%  U Bart,  aSS.  BseStoolte 
.   Mi.  ?*  WUliUf  4  Gavpb.  ai. 

ia£?KBJon«^4Haule^8cjf(7i),4£0.  q  Abbott,  ed.  Sd.  60. 

ill  AaiecT.  H^Uu,  aCunp.N.  P.C.  p  96  G.  3.  c.  SO.  t.  29* 

170.aad9lbmt.6.S.€.TiBk]arv.  q  2S 0. 3. s. 34. 1. 14.  34Q.3.i:.aa. 

t.  la. 
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register' ;  4thly,  where  the  ship  is  altered  in  form  or  burtha<  ; 
and  dtbly,  upon  any  transfer  of  property  to  another  port*. 
The  statute  of  King  William  also  required  a  new  register  ip 
case  of  a  change  of  the  sbip*s  name%  but  this  change  ia  now 
altogether  prohibited*. 


II.  OJ  Seameifs  Wages,  and  the  several  Statutes  relating 
thereto,  vix.  Stat.  2  G.  2.  c.  3G.— 31  C  3.  c.  39. — 
37  G.  3.  c.  73.-8  G.  1.  c.  94. 

Tub  legislature,  in  its  wisdom,  has  thought  fit  to  make 
several  provisions  relating  to  seamen  employed  in  merchant 
ships,  lOT  the  better  securing  .the  wages  of  the  seamen,  and 
to  guard  against  desertion. 

Seamen  employed  in  merchant  ships  are  usually  hired  at 
a  certain  sum,  either  by  the  month  or  for  the  voyage^ 

By  Stat.  2  G.  9.  c.  36.  (entitled  an  act  for  the  better  regulation 
of  seamen  in  the  merchant  service,  and  made  perpetual,  and 
extended  to  all  bis  Majesty's  colonies  in  America,  by  stat. 
9  G.  3.  c.  31.)  masters  of  ships,  bound  to  parts  beyond  the 
seas,  are  prohibited  from  carrying  any  seamen  or  mariners 
(except  their  apprentices)  to  sea  upon  any  voyage  to  parts 
beyond  the  seas,  without  first 'agreeing  with^them  for  their 
wages;  and  this  agreement  must,  1st,  be  in  writing (6); 
9dly,  it  must  declare  the  wages  (7)  which  each  mariner  is  to 

r  34G.3.C.  68. 8. 21.  z  26  G.  3.  c.  60  t.  19.    See  also- itat 

•  26  G.  3.  c.  60.  k.  24.  34  G.  3.  c  68. 8. 22.  which  appears  to 

t  7  &  8  W.  3.  c.  22. 8. 21.  provide  for  another  caae. 

u  lb.  y  Abbott,  382.  ed.  2d. 


(6)  The  statutes  relating  to  seamen*s  wages  do  not  declare  that  a 
verbal  agreement  shall  be  void,  but  impose  a  penalty  on  the  master, 
if  there  be  not  a  written  agreement.    Abbott,  391. 

(7)  A  sailor  brought  an  action  against  a  master  of  a  ship,  and  de<- 
dared  on  an  agreement,  whereby  it  was  stipulated,  that  the  sailoi 
should  have  a  certain  sum  per  month  during  a  voyage  from  London 
to  Africa,  and  thence  to  the  West  Indies,  am2  also  so  Nwdk  mone^  as 
should  he  the  average  price'  of  a  negro  dave  in  the  West  Indies.  In 
the  ship's  articles  no  mention  was  made  of  the  money  to  be  paid  to 
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have  during  the  whole  vojrage,  or  for  so  long  a  time  as  be 
ships  himself  for ;  ddly,  it  must  express  the  voyage  for  which 
the  mariner  is  shipped ;  4thly9  it  must  be  signed*  by  the  ma- 
riner within  three  days  after  he  has  entered  himself  on  bcMird 
the  ship.  This  agreement  is,  after  signing,  conclusive  to  all 
parties  during  the  time  agreed  for\ 

Masters  or  commanders  offending  against  these  provisions, 
are  made  liable  to  a  penalty  of  5L  for  every  mariner  carried 
to  sea,  without  having  entered  into  the  requisite  agreement, 
the  penalty  to  be  paid  to  the  use  of  Greenwich  Hospital,  and 
recoverable  by  information  before  J.  P^ 

Masters  are  also  required,  under  a  penalty  of  twenty  shil- 
lings, to  pay  their  seamen,  upjon  their  arrival  in  Great  Britain, 
their  wages,  if  demandedy  within  thirty  days  after  entry  of 
the  ship  at  the  Custom  House,  (except  where  a  covenant  has 
been  entered  into  to  the  contrary,)  or  at  the  time  of  their  dis- 
charge, which  shall  first  happen,  deducting  the  penalties  and 
forfeitures  which  may  have  been  incurred,  and  such  payment 
•ball  be  valid,  notwithstanding  any  action,  bill  of  sale,  attach- 
ment, or  incumbrance.  The  penalty  imposed  on  masters  for 
disobedience  to  this  regulation,  is  recoverable  by  the  same 
method  as  the  wages*. 

Mariners,  by  entering  into,  or  signing  the  agreement,  are 
not  to  be  deprived  of  usmg  any  lawful  means  for  the  recovery 
of  wages  against  the  ship,  master,  or  owners'. 

In  all  cases  where  it  may  be  necessary  to  produce  the 
written  agreement  in  court,  no  obligation  shall  lie  on  the 
mariner  to  produce  the  same,  but  on  the  master  or  owner ; 
and  no  manner  shall  fail  in  any  action,  &c.  for  the  recovery 
of  wag^,  for  want  of  such  agreement  being  produced*.  It 
is  not  necessary  for  the  seaman  to  give  the  captain  notice  to 
produce  this  agreement^ 


s  8.2. 

m  a.  s. 

b  8.  1. 

c  8.7. 


d  8.  8. 
e  8.  8. 

f  Bowman  y,  Mantelman,  %  Camp.  N. 
P.  C.  316. 


the  platntifF  as  the  averao^  price  of  the  negro  slave.  It  was  holdeD, 
that  the  additional  perquisite  of  the  average  price  of  a  negro  slave 
could  only  be  considered  as  wages,  and  therefore  ought  to  have  been 
inserted  in  the  written  agreement.  White  v.  Wilson,  2  Bos.  &  Pul. 
116.  In  like  manner  it  has  been  holden,  that  the  seamen  cannot 
claim  any  money  as  gratuity  money  due  by  usage.  Elsworth  v. 
Woolmore,  5  Esp.  N.  P.  C.  84. 
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.    The  penalties  iinpoaed  onseaoaen  for  desertioa^  ftddstN 
tenting  tbemselves  without  leave,  are  as  follow  t 

1.  Any  mariner  deserttng  or  refusing  to  proceed  0b  tiie 
voyage,  or  deserting  ftooi  the  abip  in  parts  beyond  tbe  seas, 
after  having  signed  tbe  agreement,  formls  to  the  ovoners  tbe 
wages  due  at  the  time  of  his  deserting  or  obstinately  refusing 
to  proceed  on  tbe  voyage'  (8). 

%.  Any  mariner  absenting  himself  from  bis  ship,  witiiout 
leave  from  tbe  master,  &c.  shall,  for  every  such  day's  abeenoe^ 
forfeit  two  days*  pay  to  the  use  of  Greenwich  Hospttal\ 

3.  Any  mariner,  not  entering  into  his  Majesty's  service, 
who  leaves  the  ship  without  a  discharge  in  writings  from  tbe 
master,  commander,  or  other  person^  having  charge  of  Ih^ 
tessel,  forfeits  one  motUKs  pay  (D),  to  be  recovenDd  and  apfAied 
according  to  the  directions  ck  the  statute^  (10). 

g  3  3.  i  S.  6 

b6.5. 


(8)  **  Entering  or  being  entered  into  the  service  of  his  Majestf^ 
on  board  any  of  his  Majesty*s  ships,  will  not  occ^on  a  forfeituie 
of  wases,  nor  is  it  to  be  deemed  a  desertion/'  S.  13.  Being  oom^ 
pellea  to  quit  the  ship  through  inhutnan  treatment  of  the  master^/ 
or  being  dismissed  without  lawful  cause,  mil  not  be  deemed  deser^ 
tionf.  So  where  the  seaman  is  impressed  into  the  to^al  §4fvice,  bef 
^ill  be  entitled  to  receive  a  proportion  of  his  wages  up  Id  the  tinlcf 
of  impressing.  Wiggins  v.  Ingleton,  2  Ld.  Raym.  1211.  per  Holt, 
C.  J.  out  nothing  further.  Clements  v.  May  bom,  6.  R.  T«  24  G.  3^ 
Abbott^  395.  and  the  voy^e  must  be  completed.  2  Camp.  N.  ?•  C. 
320.  n- 

(9)  The  meaning  of  tbe  first  and  second  of  these  pi^visiaDs  isi 
that  if  the  manner  run  away  before  the  voyage  is  commenced,  or  in 
parts  beyond  tbe  seas,  he  shall  forfeit  his  whole  wafi^s ;  if  he  absent 
himself  during  the  voyage  and  return,  he'shall  forfeit  i^rxi  days*  pay. 
The  third  provision  was  intended  to  prevent  seamen  from  quitting 
tbe  ship  after  ^her  arrival  at  the  port  of  deliverer,  and  before  she  is 
UDladen»  at  Which  time  the  voya^  must  be  considered  as  at  an  end,  for 
the  purposes  of  a  general  forfeiture.  See  the  preamble  to  the  Gth 
section,  and  Frontine  v.  Frost,  3  Bos.  &  Pul.  302.  In  order  to  avail 
himself  of  a  forfeiture  under  this  provision,  it  is  incumbent  on  the 
master,  who  claims  the  forfeiture,  to  giv^  some  evidence  to  prove 
that  the  seaman  quitted  the  ship  without  leave  in  writing,  ft  is  not 
necessary  for  the  seaman  to  prove  that  be  had  such  leave*  3  Bos,  & 
Pul.  302. 

(10)  Tbe  9th  section  authorizes  the  master,  commander,  or  ownen* 

•  Limland  ▼.  SieiiheDS,  3  Eip.  N.  P.  C.  269.    K«uyoQ,  C.  h 
t  Sigvd  ▼.  RoberU,  3  E»p.  N.  P.  C.  72.  BldoD*  C.  i. 
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The  totegbing  prdvisions^  baTing  been  founds  by  experi- 
ence, to  be  highly  beneficial  to  the  trade  and  navigation  of 
this  kingdom,  similar  regulations  were  Established  by  stat 
31  G.  3.  c.  39.  for  the  government  of  seamen  employed  in 
the  coasting  trade  of  Great  Britain,  in  vessels  of  the  burthen 
of  100  tons  or  upwards,  which  shall  go  to  open  sea.  N.  No 
agreement  made  by  virtue  of  this  act  shall  bie  charged  with  a 
stamp  duty  ^. 

The  most  mat erial  points  of  difference  between  this  statute 
nnd  the  former,  are,  1.  that  masters  are  required,  under  this 
acty  to  pay  the  seamen  within /o^  days,  instead  of  thirty 
dttver,  after  entry  of  the  ship  at  the  Custom-House,  or  carso 
demered.  2.  If  a  seaman,  having  signed  the  requisite  agrae- 
ment,  neglecU  or  refuses  to  proceed  on  the  intended  voyage, 
be  forfeits  to  the  owners  all  the  wages  due  to  him  at  the  time ; 
but  the  forfeiturie  for  desertion  after icards^  and  before  the  voy- 
age  agreed  upon,  or  upon  which  the  ship  has  proceeded,  is 
completed,  and  the  cargo  delivered,  or  before  the  seaman  has  a 
discharge  in  writing  from  the  master,  &c.  is  only  oionemoniKs 
wages,  to  the  use  of  Greenwich  Hospital.  "  3.  By  the  Otb 
Section,  the  following  method  of  ascertairting  the  penalties 
incurred  is  prescribed  in  cases  where  the  contract  for  wages 
is  hi  the  voyage,  and  not  by  the  nfionth,  6r  other  stated  pe* 
riod  of  time,  viz.  **  If  the  wimble  time  spent  in  the  voyage 
agreed  or  proceeded  upon  exceeds  one  lunar  month,  the  for- 
feitute  of  one  month's  pay  shall  be  deemed  a  foifeitare  of  ft 
sum  of  money,  bearing  the  same  proportioh  to  the  whole 
^agte  9A  a  lunar  month  bears  to  the  Whole  time  spent  in  the 
voyage.  The  same  rule  is  to  be  adopted  in  asceil!atning  the 
amount  of  the  forfeiture  of  two  days'  pay.  2.  If  the  whole 
time  spent  in  thfe  voyage  does  not  exceed  one  lunar  months 

k  8. 10. 

to  deduct  out  of  any  seaman's  wages  all  the  penalties  and  forfeitutes 
incurred  by  the  act,  and  to  enter  thetii  in  a  book  to  be  siened  by 
the  master  or  commander,  and  twQ  principal  officers  of  tne  ship, 
setting  forth  that  the  penalties  and  forfeiture  contained  in  jrach  book 
are  the  whole  penalties  and  forfeitures  stoppled  during  the  voyage, 
which  penalties'  and  forfeitures  (except  the  forfeiture  for  desertion) 
shall  go' to  Greenwich  Hospital,  and  be  paid  and  abcoutited  for,  by 
the  master  or  commander,  to  the  officer  who  collects  the  sixpence 
per  month.— >N,  In  an  action  by  the  seaman  against  the  master ,  for 
warn,  the  master  will  not  be  allowed  to  set  off  the  before-mentioned 
de&Gtions,  unites  he  has  previously  debited  himself  to  Greenwich 
Hospital  for  the  amount  in  a  book  kept  according  to  the  Erections 
of  the  statute.    3  Bos.  and  Pul.  302. 
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the  forfeiture  of  one  month's  pay  shall  be  deemed  a  foifeituie 
of  the  whole  wages ;  and  3.  If  such  time  does  not  exceed 
two  days,  the  forfeiture  of  two  days*  pay  shall  be  deemed  a 
forfeiture  of  the  whole  wages." 

Further  regulations- have  been  established  by  the  legisla* 
ture,  to  prevent  the  desertion  of  seamen  from  British  mer- 
chant ships  trading  to  his  Majesty's  colonies  in  the  West 
Indies. 

By  Stat.  37.  G.  3.  c.  73.  s.  1.  it  is  enacted,  •*  that  every  sea- 
man, mariner,  and  other  person,  who  deserts  at  any  time 
during  the  voyage  out  or  home,  from  any  British  merchant 
ship  trading  to  or  from  the  said  colonies,  shall,  in  addition 
to  forfeit  penalties,  forfeit  all  the  wages  be  may  be  entitled 
to  during  the  voyage,  from  the  master  or  owner  of  the  ship 
on  hoard  of  which  he  shall  enter,  immediately  after  such  de- 
sertion." 

By  the  ^d  section,  a  penalty  of  100/.  is  imposed  on  masters 
or  commanders  who  hire  seamen,  &c.  who,  to  their  know- 
ledge, have  deserted  from  other  ships. 

By  the  3d  section,  no  master  sailing  from  any  place  in 
Great  Britain,  shall  hire  any  seamen,  &c.  at  any  p}ace  within 
his  Majesty's  colonies,  &c.  in  the  West  Indies,  at  more 
wages  than,  according  to  the  rate  of  double  monthly  wages 
contracted  for  with  the  seamen,  &c.  (in  the  same  degree 
and  station)  hired  at  the  last  departure  of  the  vessel  from 
Great  Britain,  unless  the  governor,  &c.  of  such  place  in  the 
West  Indies  shall  think  that  greater  wages  ought  to  be 
given,  and  shall  authorize  the  same  to  be  given  by  writing 
under  his  hand  (11),  and  all  contracts,  bonds,  bills,  and  other 
securities,  made  contrary  to  the  meaning  of  this  act,  are 
declared  to  be  void,  and  the  master  entering  into  them,  or 
hiring  seamen,  or  paying  wages,  otherwise  than. as  the  act 
directs,  is  made  subject  to  a  penalty  of  100/.  for  every  of- 
fence. 

By  the  5th  section,  masters  are  required,  under  a  penalty 
of  50/.  within  ten  days  after  their  arrival  in  the  West  In- 
dies or  Great  Britain,  to  deliver  in,  on  oath,  a  true  list  and 
description  of  the  crew  on  board  at  the  time  of  clearing  out 
and  arrival,  and  of  every  seaman,  &c.  who  has  deserted  or 
died  during  the  voyage,  and  also  a  true  account  of  the  wages 


(11)  In  this  license  from  the  goveraor,  &c.  the  rate  of  the  wages 
allowed  by  him  must  be  specified,  otherwise  the  license  will  be 
useless.    Rogers  v.  Lacy,  2  Bos.  &  Pul.  57. 
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due  to  each  seaman,  Jrc  so  dying,  at  the  time  of  his  death^^nA 
further*,  the  money  due  for  such  wages  shall  be  paid  by  the 
m&ster  within  three  months  after  arrival  in  any  port  of 
Great  Britain,  to  the  reqeiver  of  the  sixpenny  duty  for  Green- 
wich Hospital,  to  the  use  of  the  personal  representatives  of 
such  seamen,  &c. ;  and  in  case  the  master  neglects  or  refuses 
to  pay  such  wages  to  the  said  receiver,  within  the  time  li- 
mited, he  is  made  liable  to  a  penalty  of  50/.  and  also  double 
the  amount  of  the  wages  (19). 

The  penalties,  when  recovered,  are  distributed  thgs:  one 
third  to  Greenwich  Hospital ;  one  third  to  the  support  of  the 
seamen's  hospital  at  the  port  where  the  ship  arrives,  if  there 
be  any  hospital — if  not,  to  the  old  and  disabled  seamen  of 
that  port  and  their  families ;  and  the  remaining  third  to  the 
person  informing  aiKl  suing. 

By  Stat  8  G.  1.  c.  94.  s.  7.  (made  perpetual  by  stat  2  G.  2. 
c.  S8.  s.  70  masters  or  owners  of  any  merchant  ship  or  vessel 
are  prohibited  from  paying  or  advancing  to  any  seaman  or 
mariner,  while  he  is  in  parts  beyond  the  seas,  any  money 
or  effects  upon  account  or  wages,  exceeding  one  moiety  of 
the  wages  due  at  the  time  of  such  payment,  until  the  return 
of  the  ship  to  Great  Britain  or  Ireland,  or  the  plantations,  or 
to  some  other  of  his  Majesty*s  dominions  whereto  they  be- 
long, under  a  penalty  of  double  the  money  so  paid  or  ad- 
vanced, recoverable  by  common  informer  in  the  High  Court 
of  Admiralty. 

Having  detailed  the  most  material  legislative  provisions  on 
this  subject,  it  will  be  proper  to  take  notice  of  the  rules  of 
law  and  judicial  decisions,  as  far  as  they  aifect  the  contract 
under  consideration. 

The  most  important  rule  on  this  head  is,  **  that  freight  is 
the  mother  of  wages'" ;"  t.  e.  if  the  ship  has  earned  its  freight, 
and  the  seaman  has  performed  his  stipulated  duty,  he  be- 

1  3.  7.  m  Anon.  2  Show.  283.  Abbott,  398. 


(12)  In  the  coDstruction  of  these  provisions,  it  has  been  holden, 
that  if  the  whole  wages  due  to  the  deceased  seaman  have  been  paid 
to  the  receiver  of  Greenwich  Hospital,  the  representatives  of  such 
seaman  have  not  any  riffht  of  action  against  the  master  for  the 
wages;  but  if  a  j>art  oruy  has  been  paid  in,  and  the  remainder  has 
been  fraudulently  withholden,  the  representatives  of  the  seaman  may 
maintain  an  action  for  such  remainder,  notwithstanding  this  statute. 
AnostioDg  V.  Smith,  1  Bos.  &  Pul.  N.  R.  299. 
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cmnes  entitled  to  his  wages  (13).  But  it  is  not  part  of  the 
proof  incumbent  on  the  plaintiff*  to  shew  that  the  ship  ho 
earned  freight*;  it  lies  on  the  defendant,  who  disaffirms  the 
right  to  wages,  to  prove  that  the  ship  has  not  earned  freight 

If  the  ship  be  captured "",  or  lost  in  the  voyage,  the  9umA 
lose  their  wages. 

In  an  action  for  seaman*s  wages ',  it  appealed  that  the 
seftman  bad  entered  into  thcj  usual  articles,  **  to  ^rve  as  a 
mariner  on  board  a  West  India  ship  bound  for  the  ports  of 
Madeira,  any  of  the  West  India  Islands,  and  Jamaica,  and 
to  return  to  London,^  and  in  consideration  at  the  monthly 
wages  therein  mentioned,  to  perform  the  above- mentioned 
Toyage ;  but  it  was  expressly  stipulated,  that  he  wai  not  to 
demand  or  be  entitled  to  bis  wages,  or  any  part  ikertof^  until 
the  arrival  of  the  ship  at  the  above-mentioned  pwt  ftf  di^ 
charge.  The  ship  sailed,  delivered  her  cargo  at  Madeira, 
and  took  in  wine,  part  of  which  she  deliver^  at  Domimca« 
other  part  at  Kingston  in  Jamaica^  there  took  in  govern- 
ment stores,  delivered  them  at  Port  Antonio,  in  Jamaicap 
and  the  remainder  of  the  wine  at  Martha  Brayi  in  the  same 
island.  She  was  then  freighted,  with  a  cargo  of  sugars  for 
London,  for  which  she  sailed,  but  was  lost  at  sea  in  the 
course  of  her  passage  home.  It  was  oontended,  on  the  part 
of  the  plaintiff,  that  the  voyage  being,  by  the  terms  or  it, 
divided  into  three  parts :  1st,  to  Madeira,  next  to  the  West 
Indies,  and  lastly  home ;  and  freight  having  been  earned  in 
the  two  first  stages  of  the  voyage,  the  plaintiff  was  entitled 
to  recover  his  wages  pro  ratd,  for  so  many  entire  months  as 

i>  BrownT.Mrinef,  7TaDCft  3I0.C.B.    o  Abernethy  v.  Land'ale^  Doug.  639. 
After  coDtultinr  with  Lord  EUcnbo-        Per  Bailer,  J.  1  T.  R.  79. 
rough  and  judgee  of  B.  R.  p  Applc)>7  v.  Dodi,  8  Eait,  300. 


^— — '  -^"-    ••    ■-  .  -,     ♦    «^ . 


•  (13)  If  the  ship  be  lost  b^bre'  the*  fii^t  f^rf  of  delivery,  the  sea- 
men lose  all  their  wages ;  but  if  lost  after  she  has  been  at  the  first  port 
of  delivery,  then  th^  lose  only  those  accrued  due  from  the  last 
port  of  delivery ;  but  if  the  seamen  run  away,  although  they  have 
Dee»  at  a  pert  of  delivery,  yet  they  lose  all  their  wiiges.  Per  Holt, 
C.  J.,  ex  relatione  M'ri  Jacob,  1  Ld.  Raym.  639* 

If  a  ship  be  bound  for  the  East  Indies,  and  thence  to  England^ 
and  the  ship  unladeis  at  a  port  in  the  East  Indies,  and  takes  freight 
for  England,  and  in  her  return  she  is  taken  by  enemies,  the  mariners 
shall  have  their  wages  for  the  voyage  to  the  East  Indies,  and  for 
half  the  time  that  they  stayed  there  to  unlade,  and  no  more.  Per 
Holt,  C.  J.  Londoti  sittings,  1  Ld.  Raym.  739. 12  lllod.  409.  &  C. 
See  also  Appleby^  v;  t^ods,  8  EsUt«  300. 
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had  betfn  tfyent  in  the  tDyage.  But  Lord  EUetibotougfa,  C  J. 
being  of  opinion*  that,  according  to  the  true  eoflfttniction  of 
the  articlesi  the  port  of  London  waa  to  be  considered  as  the 
port  of  discharge,  and  consequently,  as  the  ship  had  not  ar« 
rived  there,  the  plaintiff  was  precluded  by  the  est  press  stipu* 
lation  from  recovering  any  part  of  his  wages»  nc^snited  the 
plaintiff;  On  motion  to  set  aiide  the  nonsuit^  the  Court  of 
king*s  Bench  concarred  in  opinion  With  the  G.  J. 

There  has  not  been  any  case  wherein  it  has  been  decided^ 
that  a  ship  sei^  by  way  of  retaliation*  and  afterwards  rt^ 
stored,  has  been  considered  as  captured ;  or  in  which  the 
consequences  of  capture*  as  dissolving  a  contract  for  wages^ 
have  beeil  considered  as  attaching. 

Seizure,  even  hostile  seizure  %  is  not  necessarily  capture, 
though  such  is  its  usual  and  probable  result  The  ultimate 
act  Or  adjudication  of  the  state,  by  which  the  seizure  haa 
been  made,  assigns  its  pi^per  and  conclusive  quality  and  de- 
nomination to  its  own  original  proceeding.  If  it  condemn 
in  such  case,  it  is  a  capture  ah  initio ;  if  it  awaMl  restitution 
as  an  act  of  justice,  it  pronounces  on  its  own  act,  as  not  being 
k  valid  act  of  capture,  but  as  an  act  of  temporary  seizure 
and  detention  upon  grounds  not  warranting  the  condemna-" 
tion  of  the  property,  or  the  dealing  with  it  as  captured  (14). 
Hence,  in  the  case  of  the  seamen'  who  were  forcibly  taken 
oat  of  British  merchant  ships  at  Feterabur^b,  by  order  of  the 
Russian  government,  and  marched  into  the  interior  of  the 
country,  after  which  lioAtilities  between  Great  Britain  and 
Rus^a  took  place,  bot  on  the  re-establishment  of  peace,  the 
ships  of  both  oomttries  were  restored,  and  the  seamen  were 
permitted  to  retnm  with  their  vessels,  which  brought  home 
their  careoes  and  earned  their  freight ;  it  was  boldeil  that  tbiA 
seizure,  however  hostile  in  the  manner,  so  far  partook  of  the 
nature  of  an  embargo  in  its  result,  and  not  of  a  capture,  that 
it  did  not  put  an  cikI  to  the  contract  of  the  seamen  for  wageii 
even  during  the  time  of  the  detention  and  impriaonment ;  but 

q  Pter  Ellenboioisb,  C.  J.  deliTeriag    r  Beidc  ▼.  TfaooipKni,  Itt  etfttj  4  Eti^ 
the  opinion  of  the  court  in  Scale  ▼.        646. 
Tbompeon,  4  East,  661. 


(14)  ^<Il  seems  to  be  immaterial  for  this  porpoM,  whether  the 
restitiition  be  awarded  by  the  sovemment  of  the  country,  as  an 
act  of  state,  or  b^  an;^  of  the  ordinary  courts  of  civil  Judicature  to 
which  the  administration  of  justice  on  these  subjects  is  usually  ds« 
ltgated«*'    Par  Loid  Ellenbnfough,  a  J.  4  Bssl»  MK 
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even  coDsiderine  it  as  a  temporaiy  capture,  yet,  like  tti^caae 
of  a  capture  and  recapture,  the  seameo  were  still  entitled  to 
their  wagea ;  their  beiug  so  entitled  depended  on  the  ship 
earning  her  freight  for  the  voyage,  and  the  performance  oi 
their  stipulated  duty ;  and  here  freight  for  the  voy^e  was 
ultimately  earned,  and  the  seamen  were  not  guilty  of  any 
breach  ot  duty ;  for  the  stipulation  in  the  articles  (15),  not  to 
be  on  shore  under  any  pretence,  without  leave,  before  the 
voyage  was  ended,  must  be  understood  of  a  being  on  shore 
by  the  party's  own  unauthorised  act;  and  even  if  such  im- 
prisonment on  shore  could  be  so  considered,  yet  the  master 
naving  afterwards  received  them  again  on  board,  without 
objection,  amounted  to  a  dispensation  of  the  service  in  the 
interval,  and  entitled  them  to  wages  according  to  the  origi- 
nal contract 

If  a  seaman  can  prove  that  he  was  disabled  from  perform- 
ing his  duty  by  an  accident",  e.g.  by  receiving  a  blow  from 
a  piece  of  timber  accidentally  falling  on  him,  he  will  be  en- 
titled to  recover  bis  wages  for  the  whole  voyage,  in  like  man- 
ner as  if  he  bad  actually  served. 

A  seaman,  who  is  impressed  before  a  ship  returns  to  a 
port  of  delivery,  is  entitled  to  his  wages  pro  tanto^,  if  the 
ship  complete  her  voyage;  but  not  if  she  is  captured  on  her 
eturn." 

But  a  case  where  the  defendant*  gave  a  written  promise 
to  pay  the  plaintiff's  intestate  a  gross  sum  {thirty  guineas,) 
provided  he  proceeded^  continued^  and  did  his  duty  as  second 
mate  in  a  certain  ship,  from  Jamaica  to  Liverpool,  and  the 
intestate,  who  had  regularly  performed  bis  duty,  died  about 
a  month  after  the  ship  had  sailed,  and  Ijefore  her  arrival  at 
Liverpool ;  and  it  appeared,  that  the  common  rate  of  wages 
was  4/.  per  month,  when  the  party  was  paid  in  proportion 
to  the  time  he  served,  and  that  the  voyage  was  generally- 
performed  in  two  months;  it  was  holdeu  that  the  repre- 
sentative of  the  intestate  was  not  entitled  to  recover  any 
wages  on  the  express  contract,  because  it  was  an  entire  con- 
tract and  not  divisible ;  nor  on  an  implied  contract,  by  rea- 

•  Cbandlerip. Greaves,  2  H.  Bl. 60S. n.  u  Anon.  London  sittings,  Dte.  lIUi, 

But  see  the  remarks  of  Grose,  J.  6  1806.Ld.Ellenborougii,C.J.2Cainp. 

T.  R.326.  N.  P.C.320.n. 

t  Per  Holt,  C.  J.  in  Wiggins  v.  Ingle-  x  Cutter  ▼.  Powell,  6  T.  R.  320. 
ton,  2  Ld.  Raym.  1211. 


(15)  The  seamen  had  signed  the  articles  in  the  usual  form. 
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Bon  of  the'  axiom  of  law,  that  where  the  parties  have  entered 
into  an  express  contract,  no  other  can  be  implied. 

During  a  voyage  the  ship  was  wrecked,  and  the  captain 
gave  the  mariners  an  order  upon  the  owners  for  the  amount  of 
their  wages  to  the  date  of  the  wreck,  acknowledging  at  the 
same  time  that  he  had  hired  them  by  the  month.  It  was 
h6Iden^,  that  under  these  circumstances,  no  action  for  wages 
could  foe  maintained  by  the  mariners  against  the  captain,  at 
least  without  proving  that  they  had  first  made  a  demand 
upon  the  owners. 

It  only  remains  to  state  the  remedies  which  the  law  has 
provided  for  the  recovery  of  seamen's  wages. 

If  the  hiring  be  on  the  usual  terms",  and  made  by  word 
or  by  writing  only,  without  seal,  the  seamen,  or  any  one  or 
more  of  them,  and  every  officer,  except  the  master,  may  sue 
in  the  Court  of  Admiralty,  and  may,  oy  the  process  of  that 
court,  arrest  the  ship  as  a  security  for  their  demand  (16  )  or 
cite  the  master  or  owners  personally  to  answer  to  them. 

But  if  the  agreement  be  by  deed,  and  the  terms  of  such 
agreement  are  not  the  usual  terms,  then  the  only  remedy  is 
in  the  common  law  courts  (17)* 

But  whether  the  party  sue  in  the  Court  of  Admiralt}^*, 
or  bring  an  action  in  the  courts  of  common  law^ ;  in  both 
cases  the  suit  or  action  must  be  commenced  within  six  years 
next  after  the  cause  thereof  has  accrued,  unless  the  party 
suing  should  have  been  under  any  of  the  disabilities  men«* 

y  Fonboom  v.  Kfuger,  8  Camp.  N.  P.  Raym.  632.   SaUc.  33.    3  Str.  85S. 

C.  197.  1  Barnard,  297.    Str.  937. 

s  Abbott,    421,    2.  cites   Winch,   8.  a  Stat.  4  Ann.  c.  16, 17,18, 19. 

2  Vent.  181. 8  Mod.379.2  Ld.Raym.  b  21  Jac.  1.  c.  16.  s.  3, 7.    See  ante,  p. 

1206.    1  Str.  707.    Say.  136.   1  Ld.  134. 


(16)  In  proceeding  against  the  ship  in  specie,  if  the  value  thereof 
be  insufficient  to  discharge  all  the  claims  upon  it,  the  seamen's 
claim  for  his  wages  is  preferred  before  all  other  charges ;  for  the 
labour  of  the  seamen,  having  brought  the  ship  to  the  d^ined  port, 
has  furnished  to  all  other  persons  the  means  ot  asserting  their  claims 
upon  it,  wUch  otherwise  they  could  not  have  had.     Abbott,  430. 

(17)  In  the  courts  of  common  law  the  seamen  may  sue  either  the 
master,  as  the  person  immediately  contracting  with  them,  and  an- 
swerable to  them,  or  the  owners,  as  the  persons  virtually  contracting 
with  them  through  the  agency  of  the  master,  and  answerable  for  the 
performance  of  his  engagement.    Abbott,  43 1 . 
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tiaoed  i»  (Im  slAtttte  of  iimitatioDi,  at  nfincy;  tbMDoe  be- 
yond  the  seas,  &c. 

If  foreign  sailorB  stipulate  io  their  own  ooimtiy  hefoie  tiie 
ooonmeoceiDeDt  of  a  voyam  that  they  will  not  sue  the  cap- 
tain for  any  monq^  ahrnsd,  out  be  satisfied  with  what  be  any 
s4yai)ce  Umi  abroad,  in  deduction  of  their  wages,  such  sti* 
pulatioQ  is  binding,  and  an  adion  cannot  ha  maintained  by 
tb^  seaBMUi  for  hia  wi^es  in  the  courts  of  this  counti^^ 

m 

c  JoboBOQ  V*  Mfhietope,  8  Ctmp.  N.  P»C.44. 


(    1S17    ) 


CHAP.  XXXVI. 


h  SoandtUum  J|a^iia<«i»» 
II.  Of  the  Action  far  Slander,  and  in  wha$  Oases  H  may 

be  fnaintained, 
II][.  Of  the  Declarationj,  and  herein  of  the  NqU*re  and 

Office  of  ihf.  IfiaiftfMf). 
IV.  Of  the  PUadh/^i—Eoidence^fiosU. 


I.  Scandaium  ^agJ|M^^m. 

SlANI>ER  spoken  and  published  of  t  pteer  is  tercp^  9W^ 
dalum  magnatum. 

The  Stat  3  Edw.  1.  Westm.  1.  &  34*  commands. ''  that 
none  be  so  hardy  to  tell  or  publish  any  false  news  or  tales, 
whereby  discord,  or  occasion  of  discord,  or  slander,  may  grow 
between  the  kiqg  and  his  people,  or  the  great  men  of  the 
realm ;  and  he  that  doth  so,  shall  be  taken  and  kept  in  prison, 
until  he  bath  brought  him  into  the  couit  which  was  tie  Jirst 
author  of  the  tale  {!):' 

And  by  stat  9  R.  1^.  a  5.  '*  None  shall  devise  or  speak 
false  news,  Kes,  or  other  such  fiilse  things  of  the  prekites, 
dukes,  earls,  bsirons,  and  other  nobles  and  great  men  of  ^e 
realm,  and  of  the  chancellor,  treasurer,  cTerk  of  the  priyy 
(eal,  steward  of  the  king's  bouse,  justices  of  the  one  bench 
or  the  other,  and  other  great  officers  of  the  realm,  and  he  tbat 
doth  shall  incur  the  pain  of  the  stat  Westm.  1.  c  34/' 


(1)  See  Sir  Edw.  Goks*s  exporitioD  of  this  statute,  2  Inst  925* 


1918 


SHIPPINa 


And  by  stat  12  R.  9.  c  11.  "  When  any  such  [penon,  as 
is  described  in  the  foregoing  statutes,]  is  taken  and  impri- 
soned, and  cannot  find  him  by  whom  the  speech  be  moved, 
be  may  be  punished  by  the  advice  of  the  council,  notwith- 
standing the  statutes  of  Westm.  1 .  c.  34.  and  2  R.  9.  c.  5.'' 

The  foregoing  statutes  do  not  expressly  give  an  action,  yet 
it  has  been  holden,  that  the  party  injured  may  maintain  an  ac- 
tion on  the  Stat  of  9  R.  9.  c.  5.  upon  the  principle  of  law% 
that  an  action  lies  on  a  statute,  wnich  prohibits  the  doing  an 
act  to  the  prejudice  of  another.  Though  the  dignity  of  vis- 
count was  not  created  at  the  time  when  this  statute  was 
made,  yet  it  has  been  holden,  that  such  dignity  is  within  the 
statute* ;  and  a  peer  of  Scotland,  since  the  union,  may  also 
take  advantage  of  the  statute^  (9). 

The  form  of  declaration  is,  tarn  pro  domino  rege  guam  pro 
seipso  (3),  concluding  contra  formam  stalidti*.  The  stat. 
9  R.  2.  c.  5.  is  a  general  law%  and  consequently  need  not  be 
pleaded';  but  if  the  party  undertake  to  recite  it,  and  fail  in  a 
material  point,  it  will  be  fatal'.  It  must  appear  on  the  face 
of  the  declaration,  that  the  party  injured  was  unus  magnatum 
at  the  time  when  the  words  were  spoken^  Special  bail  is  not 
required  in  this  action',  and  the  venue  cannot  be  changed  upon 
the  common  affidavit^.  Neither  can  a  writ  of  error  be  brought 
upon  it  in  the  Exchequer  Chamber*,  for  it  has  been  holden 


a  2  Inst  US.    10  Rep.  75. b. 

b  Vifc.  Say  and  Seale  y.  Stephens,  Clb. 

Car.  135. 
c  Vise.  Falkland  v.  Phipps,  Comyn^s 

R.430. 
d  Vid.Entr.74. 
e  Doct.  Plac.  339. 4  Rep.  13.  a. 
f  Ld.  Shaftesbury  v.  Ld.  Digby,  2  Mod. 

98. 
f  4  Rep.  12.  b.  for  instances  of  mis- 

recitad,  what  fatal,  and  what  not,  see 

1  Com.  Dig.  188.  (B.)  3. 


h  Adm.  Cro.  Jac.  136. 

i   12  Mod.  420.    2  Mod.  215.  S.  P. 

k  Duke  of  Norfolk  y.  Alderton,  Garth, 

400.    D.  of  Richmond  y.  Costelow, 

n   Mod  234.    2  8alk.668.    I  Ley. 

56.    1  Bac.  Abr.36. 
1  Ld.  Say  and  Seal  y.  Stephens,  Cro- 

Car.  142.     Ley,  82.  S.  C.  Sir  W. 

Jones,  194. 3.  C. 


(2)  Some  of  the  old  precedents  state  the  plaintiff  to  have  vocem 
et  locum  in  parliamento.  See  Vid.  Ent  74.  and  Bohun,  319,  320. ; 
but  these  words  are  unnecessary,  and  they  are  omitted  in  one  pre- 
cedent in  Heme,  200.  Vid.  61.  and  in  another  in  Heme,  201. 
Vid.  63. 

(3)  An  action  upon  a  statute  which  prohibits  a  thing,  but  does 
not  give  any  penalty,  must  be  brought  tarn  pro  rege  quam  pro'tapso, 
because  in  such  case  the  king  is  to  have  a  fine.  Waterhouse  ▼. 
Bawdy  Cro.  Jac.  134.    See  the  precedents  cited  in  n.  (2). 
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tiMtt  this  action  is  not  an  action  on  the  case  within  the  mean- 
ing of  the  Stat.  97  Eliz.  c.  8.  which  gives  the  writ  of  error  in 
Exehequer  Chamber  in  certain  actions. 

There  is  a  dictum  in  9  Show.  506.  that  in  a  scand.  mag. 
the  plaintiff  obtaining  a  verdict  will  not  be  entitled  to 
costs. 

It  has  been  holden,  that  certain  words  are  actionable  in 
the  case  of  a  peer,  which  would  not  have  been  deemed  so 
in  the  case  ot  a  common  person ;  as  in  Ld.  Townshend  v. 
Hughes",  where  the  defendant  said  of  the  plaintiff,  "  he  is 
an  unworthy  man,  and  acts  against  law  and  reason.'* 


II.  Of  the  Jcliou  for  Slander^  and  in  what  Cases  it  majf 

be  maintaineVi 

In  former  times,  the  action  for  slander  was  very  rare; 
the  first  action  for  words  to  be  found  in  the  books  was  in 
the  30th  year  of  Edw.  3.  Lib..  Ass.  fo.  177.  pi.  19.  and  from 
that  time  to  the  reign  of  Queen  Elizabeth,  these  actions 
were  few  in  number,  and  not  brought  on  frivolous  causes. 
During  the  reign  of  Queen  Elizabeth  and  King  James  they 
began  to  increase,  and  in  modern  times  the  action  has  been 
more  frequent. 

Actions  for  words  should  not  be  brought  upon  slight  and 
trivial  occasions;  and  where  the  words  are  merely  words  of 
tieat,  anger,  or  passion,  spoken  suddenly  or  without  delibera- 
tion, such  actions  should  be  discountenanced ;  at  the  same 
time,  it  has  been  truly  said  (by  Wray,  C.  J.)  that  unless  the 

f)arty  injured  by  false  and  malicious  scandal  had  a  remedy  at 
aw,  it  would  be  a  cerhis  ad  t^rbera^  and  the  consequences 
might  be  fatal. 

It  would  exceed  the  limits  prescribed  to  this  work  to 
enumerate  with  particularity  all  the  cases  which  have  been 
adjudged,  as  to  what  words  are  actionable,  and  what  are  not 
so.  fi  may  be  sufficient  for  the  present  purpose  to  observe, 
that. 

An  action  on  the  case  lies  against  any  person  for  falsely 
and  maliciously  speaking  and  publishing  of  another,  wor(» 

m  I  Mod.  232.    2  Mod.  150.  S.C. 
Vol.  II.  M  Ji 


1220  SLANDER. 

which  directly  (4)  charge  him  with  any  crime»  for  the 
mission  of  which  the  offender  is  punishable  by  law*^  (5),  as 
treason*,  murder',  larceny"*,  perjury',  keeping  a  bawdy* 
house*,  or  with  having  (6)  any  contagious  disorder,  the  im- 
putation of  which  may  exclude  him  from  society,  as  lepiosyS 
plague,  French  pox",  &c. 

In  order  to  sustain  this  action,  it  is  essentially  necessary 
that  the  words  should  contain  an  express  imputation  of  sonae 
crime  liable  to  punishment,  some  capital  offence,  or  other 
infamous  crime  or  misdemeanor.  An  imputation  of  the  mere 
defect  or  wapt  of  moral  virtue,  moral  duties,  or  obligations, 
is  not  sufficient".  To  call  a  man  a  swindler,  is  not  action- 
abler ;  so  to  call  a  man  a  thief  is  not  actionable,  unless  it  be 
intended  to  impute  felony  to  him.  Hence,  where  that  ex- 
pression is  accompanied  with  other  words,  which  clearly 
denote  that  the  speaker  did  not  intend  to  impute  felony  to 

n  Finch,  B.  3.  C.  2.  u  1  Roll.  Abr.  66. 1.  38. 

o  Lewis  V.  Roberti,  Hard.  203.  x  Per  de  Grey,  C.  J.  deliverino^  ju£ig. 
p  1  Roll.  Abr.  72.  pi.  4.  meat  in  Onslow  ▼.  Home,  3  Will, 

q  Aleyn,  31.  177.  recognized  by  Lawrence,  J.  in 

r  1  Roll  Abr.  39.  i.  25.  HoU  v.  Schdefield,  6  T.  R.  694. 

8  I  Roll.  Abr.  44. 1 .  16.  y  Savile  t.  Jardiue,  2  U.  Bl.  531. 
t  Taylor  ▼.  Perkins,  Cro.  Jac.  144 . 


(4)  **  The  words  must  contain  an  express  imputatioti  of  some 
crime,  ^c.  and  the  chaige  upon  the  person  spoken  of  must  be 
precise."     Per  De  Grey,  C.  J.  in  Onslow  v.  Home,  3  Wils.  187. 

**  Words  to  be  actionable  must  be  unequivocally  so.  Imputing 
to  a  person  an  evil  inclination,  which  is  not  carried  into  effect,  is 
not  actionable."  Per  Ellenborough,  C.  J.  in  Harrison  v.  Stratton, 
M.  T.  1803.     4  Esp.  N.  P.  C.  218. 

The  charging  another  with  a  crime  of  which  he  cannot  by  any 
possibility  be  guilty,  as  killing  a  person  who  is  then  living,  is  not 
actionable,  because  the  plaintiff  cannot  be  in  any  jeopardy  from 
sticfa  a  charge.     Snag  v.  Gee,  4  Rep.  16.  a. 

(5)  That  is,  bv  common  law  or  statute :  for  charging  a  man  with 
an  cmace  exammable  imly  in  the  sfMiritual  court,  unlefis  special  da- 
tiaane  ensues,  is  not  actionable*  Parrat  v.  Gai^>ebter,  ^ra»  Bin. 
502.    Graves  v.  0fenohet»  SUk.  696. . 

(6)  But  charging  a  person  with  having  hsd  a  contagrons  disor- 
der, is  not  actionable ;  for  unless  the  woids  spoken  impute  a  OMi- 
tinixaoice  of  the  dkorder  at  the  time  of  speaking  them»  the  ground 
of  the  action  fails ;  for  such  chai^ge  a  cannot  produce  the  effect 
which  makes  it  the  subject  of  an  action,  namely^  his  being  avoided 
by  society.  Per  Ashhurst,  J.  in  Carslake  v.  Mapledoram^  2  T.  R. 
475.     2Str.  1189.  S.  P. 
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the  party  charged,  no  action  can  be  maintained.  No  action 
lies  for  these  words*.  "  I  will  take  him  to  Bow  Street  on  a 
charge  of  forgery." 

In  an  action  for  words,  the  words  proved  were*,  "  He  is 
a  thief,  for  he  has  stolen  my  beer."  It  appeared  in  evi- 
dence, that  the  defendant  was  a  brewer,  and  that  the  plain- 
tiff had  lived  with  him  as  servant;  in  the  course  of  which 
service  he  bad  sold  beer  to  different  customers  of  the  defen- 
dant, and  received  money  for  the  same,  which  he  had  not 
duly  accounted  for.  Ld.  Kenyon,  C.  J[.  directed  the  jury  to 
consider  whether  these  words  were  spoken  in  reference  to  the 
money  received,  and  unaccounted  for,  by  the  plaintiff,  or 
whether  the  defendant  meant  that  the  plaintiff  had  actually 
stolen  beer ;  for  if  they  referred  to  the  money  not  accounted 
for,  that  being  a  mere  breach  of  contract,  so  far  explained 
the  word  "  thief*'  as  to  make  it  not  actionable.  Thus  if  a 
man  says  to  another  **  you  are  a  thief,  for  you  stole  my  tree," 
it  is  not  actionable^,  for  it  shews  he  had  a  trespass  and  not  a 
felony  in  his  contemplation.  V.  for  defendant.  See  also 
Thompson  v.  Bernard,  I  Camp.  N.  P.  C.  48.  to  the  same 
effect 

The  rule  which  at  one  time  prevailed^,  that  words  are  to 
be  understood  in  mitiori  sensu^  has  been  long  ago  superseded, 
and  words  are  now  construed  by  courts,  as  they  always  ought 
to  have  been,  in  the  plain  and  popular  sense  in  which  the 
rest  of  the  world  naturally  understand  them. 

In  an  action  for  words,  it  was  stated  in  thedeclaration^  that 
the  plaintiff  had  lived  among  the  neighbours  with  credit  and 
reputation,  and  without  being  suspected  of  felony,  and  that 
the  defendant,  in  order  to  charge  him  with  the  crime  of  felony, 
falsely  and  maliciously  spoke  of  the  plaintiff  these  false,  ma- 
licious, and  scandalous  words,  viz.  **  that  the  plaintiff  was  in 
Winchester  Goal,  and  was  tried  for  his  life,  and  would  have 
been  hanged,  if  it  had  not  been  for  Abraham  Legat,  for  break- 
ing former  Atkin's  granary  and  stealing  bis  sacks."  Plea 
N.  6«  After  verdict  for  plaintiff,  it  was  moved  in  arrest  of 
judgment*  that  the  words  did  not  import  any  guilt  in  the 
plaintiff,  bdng  only  a  narrative  of  what  passed  on  the  trial, 
and  rather  tended  to  shew  the  plaintiff  was  cleared  by  the 
evidence  of  Legat,  than  that  he  was  guilty  of  any  crimes  for 
which  be  deserved  to  be  banged.   But  per  Lord  Hardwicke, 

X  Harrison  v.  King,  in  enor,  7  Taunt,    d  Carpenter  v.  Tairant,  M.  T.  10  G.  2. 
431 .  poet.  1228.  B.  R.  MSS.  Ca.  Temp.  Hardw.  339. 

a  Christie  T.CoweU,  Peake.  N.  P.  C.  4.        S.  C  cited  by  Ld.  Ellenborougb,  C. 
b  Cro.  Jac.  1 14.  BuU.  N.  P.  5.  J.  deliveringr  the  opinion  of  the  couit 

c  9  East,  as.  in  Roberts  v.  Camdeo,  9  East,  97. 

Mji2 


1222  SLANDER. 

C.  J.  "  The  construction  now  made  upon  actions  for  words 
is  very  diflerent  from  what  it  was  formerly.  Judges,  an- 
ciently, to  discourage  little  frivolous  actions,  used  their  ut- 
most endeavour  to  explain  away  the  most  opprobrious  words: 
but  this  was  certainly  wrong,  and  as  the  character  and  repu- 
tation of  mankind  is  under  the  protection  of  the  law,  as  well 
as  their  estates,  we  ought  to  do  equal  justice  to  both,  and 
take  care  that  neither  the  one  nor  the  other  are  injured.  The 
question  then  is,  whether  the  words  spoken  do  import  any 
slander  or  reproach,  for  which  an  action  lies.  To  say  a  man 
has  been  in  gaol  and  tried  for  his  life,  is  certainly  scandalous : 
and  that  he  would  have  been  hanged  but  for  such  a  one,  does 
naturally  import,  that  he  was  saved  by  some  indirect  means. 
And  he  cited  the  case  of  Halley  v.  Stanton,  Cro.  Car.  £68. 
as  a  very  strong  authority  in  point  As  to  the  2d  question, 
whether  the  plaintiff  ought  not  to  have  averred,  that  he  was 
not  in  gaol,  &c.  it  was  anciently  held,  that  such  averments 
were  necessary;  but  in  later  times,  it  has  been  holden,  that 
the  alleging  the  words  to  have  been  spoken  falsely  amounted 
to  such  an  averment ;  and  if  so,  the  court  must  now  take  it, 
that  all  the  imputation  cast  on  the  plaintiff  was  false.  If 
the  words  had  been  true,  the  defendant  should  have  pleaded 
that  Bpecially." 

/  So  where  the  defendant  said  of  the  plaintiff*,  that "  he  was 

under  a  charge  of  a  prosecution  for  perjury,  and  that  G.  W,, 
an  attorney,  had  the  attorney-general's  directions  to  prose- 
cute the  plaintifl*/'>r  perjury  :"  the  defendant  pleaded  N.  G. 
After  verdict  for  plaintiff,  it  was  objected,  in  arrest  of 
judgment,  that  the  words  were  not  actionable,  as  not  con- 
veying any  opinion  of  the  speaker  upon  the  truth  of  the 
charge.  But  the  court  overruled  the  objection;  Ld.  Ellen- 
borough,  C.  J.  (who  delivered  judgment)  observing,  that  the 
words  must  mean,  that  the  plaintiff  was  ordered  by  the  at- 
torney-general to  be  prosecuted,  either  for  a  perjury  which 
he  had  committed,  or  which  he  had  not  committed,  or 
which  he  was  supposed  only  to  have  committed.  In  the 
first  sense  they  were  clearly  actionable.  In  the  second, 
they  could  not  possibly  be  understood  consistently  with 
the  context  And  if  the  defendant  had  used  the  words  in 
the  last  sense,  the  jury  might  have  acquitted  him,  according 
to  the  doctrine  in  the  case  of  Oldham  v.  Peake,  both  ia  the 
Court  of  Common  Pleas^  and  in  this  court*.  And  certainly, 
if  the  sense  of  the  defendant,  in  speaking  these  words,  had 
varied  from  that  ascribed  to  them  by  the  plaintiff,  he  might 

e  Roberts  v.  Camdeu,  9  Eait,  93.  g  Cowp.  278. 

f  2  Bl.  961,  2. 
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by  specially  pleading  have  shewn  them  not  actionable,  had 
he  not  chosen  to  have  rested  the  defence  merely  on  the  ge- 
neral issue.  It  appeared,  therefore,  that  these  words  must 
fairly  be  understood  in  the  first  of  these  three  senses,  namely, 
that  he  was  ordered  to  be  prosecuted  for  a  perjury,  which  he 
had  committed ;  and,  so  understood,  thpy  were  unquestionably 
actionable. 

There  are  in  the  books  various  authorities  to  shew,  that 
the  understanding  of  the  hearers  is  the  rule  to  go  by.  In  a 
MS.  case,  1  Viner.  507.  it  is  laid  down  that  the  question  is 
only  what  is  understood  by  the  hearers.  In  Fleetwood  v. 
Curly,  Hob.  268.  Ld.  Hobart  says,  the  slander  and  damage 
consist  in  the  apprehension  of  the  hearers;  and  in  Gilbert's 
cases  in  law  and  equity,  117-  the  rule  laid  down  is,  that  the 
words  shall  be  taken  in  the  sense  in  which  the  hearers  under- 
stood them. 

In  addition  to  the  preceding  instances,  it  may  be  observed, 
that  it  is  actionable,  falsely  and  maliciously  to  speak  and  pub- 
lish of  another  words  which  tend  to  disinherit  him**,  or  to 
deprive  him  of  his  estate*,  or  which  slander  him  in  hisoffice^, 
profession*,  or  trade";  r.  g,  in  speaking  of  a  justice  of  the 
peace  in  the  execution  of  his  office,  to  say  that  "  he  is  a  ras- 
cal, a  villain,  and  a  liar,"  is  actionable ;  for  the  words  import 
a  charge  of  acting  corruptly  and  partially". 

For  slander  of  this  kind,  an  action  may  be  brought  before 
any  injury  has  been  sustained,  in  consequence  of  the  words 
having  been  spoken.  From  the  nature  of  the  words,  the  law 
implies  the  injury  ;  hence  such  words  are  said  to  be  action- 
able in  themselves. 

To  maintain  an  action  for  slander  of  title  there  -must  be 
malice  either  express  or  implied^  Hence  where  a  person 
thinking  he  had  a  right  to  recover  possession  of  a  term  for 
some  misconduct  of  his  tenant,  and  hearing  that  the  term  was 
to  be  sold,  weBt  to  the  auction  and  said,  the  vendor  could  not 
make  a  title;  it  was  hotlden  that  an  action  could  not  be  main- 
tained, there  being  no  proof  of  malice^ 

In  Harwood  v.  Sir  J,  Astley,  in  error,  I  Bos.  and  Pul. 
X.  R.,47.  it  was  contended,  that  an  action  could  not  be  main- 
tained, because  the  words  were  alleged  to  have  been  spoken 

h  1  Ro].  Abr.  37.  1.  27.  n  Aston  v.  Blagrave,  Sir.  617.    Lord 

i   Bois  ▼.  Bois,  1  Lev.  134.  Raym.  1360.  S.  C. 

k  How  V. PriDD,  Salk. 694.  Lord  Raym.  o  Hargrave  v.  Le  Breton,  4  Burr.  2422. 

812.  S.C.  p  Smith   v.   Spooner,  3   Taunt.   246. 

1  llardwicke  v.  Chandler,  Str.  1138.  See  also  Pitt  v.  Donovan,  1,M.  k  S. 

m  Upiheer  v.  Betts,  Cro.  Jac.  578,  9.  639. 
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of  the  plaintiff,  (below)  as  a  candidate  to  serve  in  PariiamenI; 
but  it  was  holden,  that  the  words  being  actionable  in  them- 
selves (7),  it  was  quite  immaterial  whether  they  were  spoken 
of  the  plaintiff  as  a  candidate  or  not. 

If  the  plaintiff  has  sustained  any  special  damage  in  conse- 
quence of  words  actionable  in  themselves  having  been  spoken^, 
and  seeks  to  recover  a  compensation  for  it,  such  special  da- 
mage must  be  stated  in  the  declaration,  with  as  much  cer- 
tainty as  the  subject  matter  is  capable  of,  in  order  that  the 
defendant  may  be  sufficiently  apprised  of  the  nature  of  the 
case  which  is  intended  to  be  proved  against  him,  and  conse- 
quently be  prepared  to  meet  it. 

By  the  stat  21  Jac.  1.  c,  16.  s.  S.  **  Actions  on  the  case 
for  words  must  be  commenced  and  sued  within  two  years 
next  after  the  words  spoken."  But  by  s.  7.  *'  Infant,  feme 
covert,  non  compos  mentis,  person  imprisoned  or  beyond  sea, 
may  sue  within  two  years  after  the  removal  of  their  respective 
disabilities.*' 

Of  words  not  actionable  in  themselves. — ^Words  not  action- 
able in  themselves  may  become  so,  by  reason  of  some  special 
damage  arising  from  them,  c.  g*  if  a  person  say  to  a  woman, 
"you  are  a  whore,"  whereby  she  loses  her  marriage',  era 
substantial  benefit  arising  from  the  hospitality  of  friends'  (8). 

q  Geare  v.  Brittoo,  Bull.  N.  P.  7.  Ha-  r  1  Rol.  Abr.  35. 1. 15. 

Uieway  ▼.  Newman,  "B.  R.  Middz.  s  Moore  v.  Mca|^bcr,  iti  error,  Exch. 

Sittings,  Feb.   17,  1804.  S.  P.  per  Ch.  1  Taunton's  R.  39. 
Lovd  EUenborough,  C.  i. 


(7)  The  words  charged  the  plaintiff  (below)  with  having  murdered 
his  father. 

"  Words  are  actionable  when  spoken  of  one  in  an  office  of  profit, 
which  may  probably  occasion  the  loss  of  his  office,  or  when  spoken 
of  persons  touching  their  respective  professions,  trades,  or  businesses, 
do  or  may  probably  lead  to  their  damage."  Per  de  Grey,  C.  J.  in 
Onslow  V.  Home,  3  Wils.  187. 

(8)  Calling  a  married  woman  or  a  single  one  a  whore  is  not  action- 
able, because  fornication  and  adultery  are  subjects  of  spiritual  not 
temporal  censures.  Lord  Raym.  1004.  except  in  the  city  of  London, 
by  reason  of  the  custom  there  to  cart  whores.  1  Vmer,  S.  13. 
But  there  the  words  must  charge  that  she  was  a  whore  in  London  ; 
it  is  not  sufficient  if  the  declaration  merely  allege  that  she  resided  in 
London.  Robertson  v.  Powell,  B.  R.  Sittings  at  Serjeaai's  Inn  be- 
fore M.  T.  57  Geo.  3.  Action  for  calling  plaintiff's  wife  a  whore 
in  London,  suggesting  the  custom  of  London  to  cart  whores,  plain- 
tiffs were  nonsuited  for  want  of  proving  the  custom.    Lord  Mansfield 
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So  if  a  person  slander  the  title  of  another,  whereby  he  is  pre- 
vented from  selling  his  estate';  but  in  these  cases,  it  is 
incumbent  on  the  party  injured,  not  only  to  state  and  prove 
the  speaking  of  the  words,  but  also  the  particular  injury 
which  he  has  sustained  ;  because  the  words  not  being  action- 
able in  themselves,  the  special  damage  is  considered  as  the 
gist  of  the  action". 

It  must  also  appear',  that  the  special  damage  was  the  legal 
and  natural  consequence  of  the  words  spoken ;  for  an  illegal 
consequence,  viz.  a  tortious  act,  will  not  be  sufficient. 

Two  persons  cannot  join  in  an  action  for  slanderous  words 
spoken  of  them^,  for  the  injury  which  the  one  sustains  by  the 
slander  is  not  an  injury  done  to  the  other.  But  if  defamatory 
words  be  spoken  of  partners  in  trade",  whereby  they  are  i«- 
jured  in  their  trade,  a  joint  action  will  lie  at  the  suit  of  the 
partners,  although  the  words  be  actionable  of  themselves. 

It  is  actionable  to  republish  any  slander  invented  by 
another*,  unless  the  republication  be  accompanied  by  a  dis- 
closure of  the  author^s  name,  and  a  precise  statement  of  the 
author's  words,  so  as  to  enable  the  party  injured  to  maintain 
an  action  against  the  author.  This  disclosure  and  statement 
roust  be  made  at  the  time  of  republishing  the  slander ;  for  it 
will  not  avail  the  defendant  to  n\ake  it  for  the  first  time  in 
pleading  to  an  action  brought  by  the  party  injured. 

From  the  preceding  remarks  it  appears,  that  falsehood  and 
malice,  either  express  or  implied,  are  of  the  essence  of  the 
action  for  slander  and  special  damage,  where  the  words  are 
not  actionable  in  themselves. 

t  Lowe  V.  Harewood,  Sir  W.  Jones,    a  Davis  v.  Lewis,  7  T.  R.  17.    Mait- 

196.    Cro.  Car.  140.  land  v,  Goldney,  2  East,  426.    These 

u  Browne  v.  Gibbons,  Salk.  206.  cases  were  recognised  in  Woolnoth  v. 

X  Vicars  v.  Wilcocks,  8  East,  1.  Meadows,  5  East,  463.    Sembl^  that 

y  Dyer,  19.  a.  pi.  112.  this  defence  is  not  applicable  to  writ- 

z  Cook  and  another  v.  Batcbellor,  3  ten  slander.    See  Lewis  t.  Walter, 

Bos.  &  Pul.  150.  4  B.  &  A.  605. 


said,  he  could  not  take  notice  of  such  custom  unless  proved.  No 
proof  of  it  could  be  TOt  from  the  town  clerk's  office,  and  it  was  thep 
said  that  no  proof  of  it  had  been  ever  ?iven  so  as  to  maintain  such 
actions  out  ot  the  city  courts,  but  that  m  the  city  courts  they  would 
take  notice  of  their  own  custom.  Stainton  &  ux.  v.  Jones.  Sittings 
after  Mich.  Term,  at  Guildhall,  coram  Lord  Mansfield,  1782.  MS. 


lfl.J6  SLANDER- 


III.  Of  the  Declaration^  and  herein  of  the  Nature  and  Office 

of  the  Innuendo. 

In  the  declaration,  after  such  prefatory  averments  as  the 
circumstances  of  the  case  may  render  necessary  (9),  it  must 
be  alleged  expressly  what  words  were  spoken  (10),  and  that 
they  were  spoken  and  published  of  the  plaintiff'*  falsely  and 
maliciously. 

If  the  words  were  spoken  in  a  foreign  language,  it  must  be 
averred  in  the  declaration,  that  the  bearers  understood  such 
language^ 

Where  the  charge  alleged  against  the  plaintiff  relates  to  his 
office,  profession,  or  trade,  there  it  ought  to  appear  on  the 
face  of  the  declaration,  that  plaintiff  was  in  office**,  or  exer- 
cising his  profession  or  trade*  at  the  time  when  the  words 
were  spoken,  and  that  they  were  spoken  in  relation  to  his 
office,  profession,  or  traded 

In  an  action  for  words  spoken  of  a  person  who  was  a  can* 
didate  to  serve  in  parliament,  it  is  not  necessary  to  set  forth 
the  writ  in  the  declaration*.  It  is  sufficient  for  the  plaintiflT 
to  state  that  he  was  a  candidate  to  serve  in  the  (present)  par- 
liament, which  cannot  exist  without  a  writ  to  call  the  parlia- 
ment together. 

In  that  part  of  the  declaration  which  states  the  slander, 
the  words  ought  to  be  explained  in  such  manner  as  they 
may  require.  Whilst  the  pleadings  were  in  Latin,  this  ex- 
planation was  introduced  by  the  word  "  imiuendo:*'    e.  g 

b  Johnson  v.  Aylmer,  Cro.  Jac.  126.        f  Todd  v.  Hastings,  2  Saund.  307.  Sa 
c  Price  ▼.  Jenicings,  Cro.  £iiz.  865.  vage  ▼.  Robery,  Salk.  694. 

d  YeW.  158.  g  Harwood  v.  Sir  J.  Astlej,  1  Bos.  h 

e  ColHs  ▼.  Malin,  Cro.  Car.  282.  Pul.  N.  R.  47.  on  eiror,  in  £xch. 

Chr. 


(9)  By  rule  of  court,  B.  R.  M.  1654,  it  is  ordered,  "  that  in  ac- 
tions of  slander  long  preambles  be  forborn  :  and  no  more  inducement 
than  what  is  necessary  for  the  maintenance  of  the  action,  except 
where  it  requires  a  special  inducement  or  colloquium." 

(10)  <<That  the  defendant  spake  of  the  plaintifif,  quaedam  falsa 
et  scandalosa  verba,  quorum  tenor  sequitur  in  haec  verba,  &c."  was 
holden  insufficient,  because  it  was  not  an  express  allegation,  that 
the  defendant  spake  the  same  identical  words.  Garford  v.  Clerk, 
Cro.  Eliz.  857. 


s. 
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"  Thou  (eundem  quer'  innuendo  J  art  a  thief;'*  which  in  a 
modern  declaration  would  stand  thus;  *'  Thou  f meaning 
the  said  plaintiff)  art  a  thief."  The  term  innuendo  is  still 
retained,  whenever  this  part  of  the  declaration  ismentioned« 
In  the  foregoing  instance,  it  may  be  observed,  that  the  in- 
nuendo is  the  same  in  effect  as  "  that  is  to  say."  Its  office 
is  merely  to  explain  and  designate,  that  the  person  intended 
by  the  word  "  thou"  is  the  plaintiff.  But  that  the  plaintiff 
was  the  person  intended,  must  appear  from  the  manner  in 
which  the  words  were  spoken,  which  must  be  stated  in  the 
declaration,  namely,  that  they  were  spoken  of  the  plajn tiff, 
or  to  the  plaintiff,  or  in  a  conversation  with  the  plaintiff*, 
and  not  from  the  innuendo  only  ** ;  for  if  the  person  of  whom 
the  words  were  spoken  be  uncertain,  an  action  will  not  lie; 
and  a  plaintiff'  cannot  merely,  by  the  force  of  an  innuendo, 
apply  the  words  to  himself*. 

When  the  iimuendo  is  annexed  to  the  charge  preferred 
against  the  plaintiff,  then  its  office  is  to  give  to  the  words 
spoken  their  proper  signification,  but  not  to  extend  the  sense 
of  them  beyond  their  natural  import.  Therefore,  where  a 
declaration  stated  that  defendant  said  of  the  plaintiff,  **  he 
has  forsworn  himself,  f  meaning  that  the  plaintiff  bad  com- 
mitted wilful  and  corrupt  perjury,)"  it  was  holden  that  the 
words  not  being  actionable  in  themselves,  because  they  did 
not  necessarily  imply  that  the  plaintiff  had  forsworn  himself, 
in  a  judicial  proceedings  their  meaning  could  not  be  extend-, 
ed  by  the  innuendo^.  But  if  the  defendant  had  spoken  the 
words  concerning  some  judicial  proceeding  that  had  before 
taken  place,  in  which  the  plaintiff  had  given  testimony,  and 
these  facts  had  been  averred  in  the  declaration,  then  such  an 
innuendo  would  have  been  good  ;  because  the  words,  coupled 
with  the  preceding  facts,  woujd  have  shewn,  that  the  de^ 
fendant  meant  to  charge  the  plaintiff  with  perjury  punisha- 
ble by  law. 

So  where  the  slander  was,  "  he  has  burnt  my  bam,"  the 
plaintiff  cannot  say',  by. way  of  innuendo,  "  my  barn  full  of 
corn  ;"  because  that  is  not  an  explanation  of  the  words^,  but 
an  addition  to  them.  But  if,  in  the  introductory  part  of  the 
'  declaration,  it  is  averred,  that  the  defendant  had  a  barn  full 
of  corn s  and  also,  that  in  a  discourse  about  that  harn^  the  de- 
fendant had  spoken  the  words,  an  innuendo,  that  he  meant 
by  those  words  the  barn  full  of  corn,  would  have  been  good. 


h  4  Rep.  17  b.  3  Bulstr.  227.  1  Per  de  Grey,  C  J.,  in  R.  v.  Home, 

i  Jobntfon  v.  Aylmer,  Cro.  Jac.  126.  Cowp.  684. 
k  Holt  ▼.  Scbolefield,  6  T.  R.  691.  See 
also  Core  t.  Moreton,  Yelv.  27. 
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Tbis  distioctioii  WB8  reoogniaed  in  a  yery  moderft  caie^t  it 
was  (tated  in  the  declaration,  that  the  plaiotiff  bad,  in  due 
manner,  put  in  his  answer  upon  oath  to  a  bill  filed  against 
him  in  the  Court  of  Exchequer  by  the  defendant  (but  it  was 
not  a?erred  that  the  words  were  spoken  in  a  discourse  about 
tbsLt  answer,)  it  was  then  alleged,  that  defendant  said  of  the 
plaintiff  that  be  had  forsworn  himself  (meaning  thai  the 
plaintiff  had  perjured  hisnself  in  his  aforesaid  annper  to  the 
bill  soiled  agaittst  him  J,  it  was  holden,  on  motion  in  arreat 
of  judgment  after  verdict,  that  the  declaration  was  bad,  for 
want  <M  an  averment  <^  colloquium  respecting  the  answer 
in  the  exchequer,  which  was  not  supplied  by  the  iimueDdo, 
and  farther,  that  the  defect  was  not  cured  by  verdict. 

In  all  cases,  therefore,  where  the  words  can  be  understood 
in  an  actionable  sense  only  by  reference  to  certain  facts, 
such  facts  must  be  distinctly  stated  in  the  body  of  the  de- 
claration :  for  the  mere  introduction  of  those  facts,  under  an 
innurado,  will  not  be  deemed  a  sufficient  averment  of  them  ' ; 
that  which  comes  after  the  innuendo  not  being  issuable*; 
and  farther,  it  must  be  averred,  that  the  words  were  spoken 
io  a  converaatioQ  about  those  facts.  In  short,  the  words 
must  be  sufficient  to  maintain  the  action  without  the  innu> 
endo'.  And  the  meaning  given  by  the  innuendo  must  be 
such,  as  may  fairly  be  collected,  either  from  the  words  alone 
or  from  the  words  coupled  with  facts,  which  were  the  sub«- 
ject  of  the'  conversation  previously  averred  in  the  declara- 
tion. It  is  to  be  observed,  however,  that  although  new 
matter  cannot  be  introduced  by  an  innuendo,  but  must  be 
brought  upon  the  record  in  another  way,  yet  where  such 
new  matter  is  no(t  necessary  to  support  the  action,  an  in^ 
nueodo,  without  any  colloquium,  may  be  rejected  as  sur* 
pi  usage  4. 

An  action  will  not  lie  for  these  words,  **  I  will  take  him  i' 

to  Bow  Street  on  a  charge  of  forgery,"  without  an  innuendo'. 

In  a  declaration  for  slander  of  plaintiff  in  his  trade,  a  count 
alleging  that  the  defendant,  in  a  certain  discourse  in  the  pre- 
sence and  hearing  of  divers  subjects,  falsely  and  maliciously 
charged  and  asserted  and  accused  plaintiff  of  being  in  insol- 
vent circumstances,  and  stating  special  damage,  but  without 
setting  out  the  words,  is  ill,  and  if  it  be  joined  with  other 
counts,  which  set  out  the  words^  and  a  general  verdict  given, 
the  court  will  arrest  the  judgment  *. 

m  Hawkes  ▼.  Hawk^,  8  East,  427.  q  Robeitt  y.  Canuleo, 9  £wt,  95. 

n  1  Rol.  Abr.  83. 1. 10.  r  Hamson  v.  King,  in  error,  7  Taunt. 

o  SIocomb*s  case,  Cro.  Car.  443.  431 . 

p  LoYet  V.  Hawthorn,  Cro.  Elix.  884.  a  Cook  ▼.  Cox,  9  M.  &  S.  110. 
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It  is  the  province  of  the  jury  to  decide,  whether  the  de- 
fendant's meaning  was  such  as  is  imputed  to  him  by  the 
innuendoV 

In  an  action  for  calling  the  plaintiff  a  thief,  it  was  proved, 
that  the  defendant  said  of  the  plaintiff,  **  why  don't  you 
come  out,  you  blackguard  rascal,  scoundrel,  Penfold,  you 
are  a  thief";"  but  the  witness  who  proved  the  words  was  not 
asked,  whether  by  the  word  "thief*'  he  understood,  that 
the  defendant  meant  to  charge  the  plaintiff  with  felony. 
Chambre,  J.,  in  his  direction  to  the  jury,  said,  that  it  lay  on 
the  defendant  to  shew,  that  felony  was  not  imputed  by  the 
word  ••  thief;'*  and  a  verdict  was  found  for  the  plaintiff.  On 
a  motion  to  set  aside  the  verdict,  on  the  ground,  that  it  ap- 
peared from  the  expressions  which  accompanied  the  word 
''  thief,"  that  the  defendant  did  not  intend  to  impute  felony, 
but  merely  used  that  word,  together  with  the  others,  in  the 
heat  of  passion ;  that  no  evidence  was  given  to  shew  that  the 
word  "thief"  was  understood  by  those  who  heard  it,  to 
charge  the  plaintiff  with  any  crime,  the  court  refused  the 
application;  Sir  J.  Mansfield,  C.  J.  observing,  that  the  jury 
ought  not  to  have  found  a  verdict  for  the  plaintiff,  unless 
they  understood  the  defendant  to  impute  theft  to  the  plain- 
tiff. The  manner  in  which  the  words  were  pronounced, 
and  various  other  circumstances,  might  explain  the  mean- 
ing of  the  word  ;  and  if  the  jury  had  thought,  that  the  word 
was  only  used  by  the  defendant  as  a  word  of  general  abuse, 
they  ought  to  have  found  a  verdict  for  the  defendant. 
Supposing  that  the  general  words  which  accompany  the 
word  "thief"  might  have  warranted  the  jury  in  finding 
for  the  defendant,  yet,  as  they  have  not  done  so,  the 
court  cannot  say,  that  the  word  did  not  impute  theft  to 
the  plaintiff. 

t  Per  Gould  axid  Blackstone,  Js.  2  Bl.    u  Penfold  v.  Westcote,  2  Bof.  ft  Pul. 
R.  961 . 2.  cited  by  Ld.  ElleDboiougb,        N.  R.  335. 
C.  J.  in  RobeitB  t.  Camden,  3.  R. 
Nov. 25, 1807. 
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IV.  Of  the  Pleadings — Evidence — Costs, 

Qf  the  Pleadings. 

The  general  issue  in  this  action  is,  not  guilty. 

On  the  general  issue,  the  defendant  will  not  be  allowed 
to  give  the  truth  of  the  fact  imputed  to  the  plaintiff  in  evi- 
dence in  mitigation  of  damages;  and  this  rule  holds  in  all 
cases,  whether  the  words  do  or  do  not  import  a  charge  of  fe- 
lony*, or  whether  a  charge  of  felony  be  particulars^,  or  gene- 
ral *.  If,  however,  the  charge  be  true,  the  defendant  may 
plead  it  in  justification. 

The  defendant  may  either  plead  or  (what  is  more  usually 
done  under  the  general  issue')  give  in  evidence  the  manner 
and  occasion  of  speaking  the  words,  to  shew  that  they  were 
not  spoken  maliciously  \ 

As  if  the  words  were  spoken  by  the  defendant  as  counsel, 
and  were  pertinent  to  the' matter  in  issue  *^. 

Or  in  confidence  :  as  when  a  master,  upon  being  applied  to 
for  the  character  of  a  servant,  honestly  and  fairly  gives  the 
true  character  of  such  servant'  (11).  In  these,  and  similar 
cases,  an  action  will  not  lie,  because  malice  (one  of  the 
essential  grounds  in  action  for  slander)  is  wanting. 

X  Underwood  v.  Parkes,  Sir.  1200.         "  b  Brook  v.  Montague,  Cro.  Jac  91. 
y  Smith  V.Richardson,  Willes,  24.  Per    c  S.  C.    Hodgson  v.  Scarlett,   Holt's 

8 judges.  N.  P.  C.  621.  1  B.  &  A. 232. 

z  Per  12  judges,  S.  C.  d  Edmonson  v.  Stephenson  and  another, 

a  Admitted  in   Smith  v.   Richardson,        Bull.     N.   P.   8.      Weathereton  v. 

Willes,  24.  Hawkins,  1  T.  R.  1 10. 


(11)  •*  I  take  the  law  to  be  well  settled,  that  where  a  master  is 
applied  to  for  the  character  of  a  servant,  the  former  is  not  called 
upon  in  an  action  to  prove  the  truth  of  any  aspersions  thrown  out 
by  him  against  the  latter,  but  that  it  lies  upon  the  servant  to  prove 
the  falsehood  of  such  aspersions.  In  such  case  the  master  is  justi- 
fied, unless  the  servant  prove  express  malice."  Per  Chambre,  J. 
in  Rogers  v.  Clifton,  M.  44  Geo.  3.  C.  B.  3  Bos.  &  Pul.  594. 
The  case  itself  is  well  worthy  of  attention  on  this  subject,  but  the 

circumstances  of  it  are  too  special  for  insertion  in  this  work. N. 

A  servant  cannot  bring  an  action  against  his  master  for  not  givino- 
him  a  character.  Per  Kenyon,  C,  J.  in  Carrol  v.  Bird,  3  Esp! 
N.  P.  C.  201.  ^ 
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Evidence. 

"  If  the  nature  of  the  case  requires  one  or  more  iutroduo 
tory  averments  in  the  declaration,  such  averments  must  of 
course  be  proved*. 

So  if  the  colloquium  alleged  be  necessary  to  maintain  the 
action,  it  must  be  proved,  as  where  words  are  laid  to  be 
spoken  of  a  person  with  respect  to  his  olBce  or  trade. 

The  words  must  be  proved  as  laid  in  the  declaration^;  that 
is,  such  of  them  as  will  support  the  action ;  for  it  is  not  ne« 
cessary  for  the  plaintiff  to  prove  all  the  words  stated  in  the 
declaration. 

Formerly,  indeed,  it  was  holden,  that  the  plaintiff  must 
prove  the  words  precisely  as  laid^ ;  but  now  it  is  sufficient 
to  prove  the  substance  of  them.  However,  if  the  words  be 
laid  in  the  third  pei-son,  e.  g.  he  is  a  thief,  proof  of  words 
spoken  in  the  second  person,  e.  g,  you  are  a  thief,  will  not 
support  the  declaration ;  for  there  is  a  great  difference  be- 
tween words  spoken  in  a  passion  to  a  man's  face,  and  words 
spoken  deliberately  behind  his  back\  In  like  manner  a 
count  for  slanderous  words  spoken  affirmatively  cannot  be 
supported  by  proof  that  they  were  spoken  by  way  of  in- 
terrogatory; as  where  the  declaration  stated'  that  the  de- 
fendant spoke  these  words,  ^*  he,  the  plaintifi^,  cannot  pay  his 
labourers,*'  and  the  evidence  was,  that  the  defendant  had 
asked  a  witness  ''  if  he  had  heard  that  plaintiff  could  not 
pay  his  labourers.'* 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in 
evidence  a  bill  of  indictment,  which  had  been  preferred 
against  him  by  the  defendant,  and  which  the  grand  jury  re- 
turned ignoramus.  This  was  holden  to  be  admissible  evi- 
dence, to  shew  the  malicious  intent  with  which  the  words 
were  spoken*^. 

e  Bull.  N .  P,  5.  citet  Savage  v.  Robery,  applied,  and  Buller  J  ^  said,  he  bad 

Salk.  694.  kaown  a  variety  of  nousuits  on  tbe 

f  Barnes  ▼.  Holloway,  8  T.  R.  150.  Per  same  objection  ;  althoug^h  there  was 

Lawrence,  J;  in  Maitland  v.  Qoldney,  a  case  in  Strange  e  contra,  and  also 

2  East,  430.    Walters  ▼.  Mace,  2  B.  a  dictum  of  Lord  Hardwicke,  C.  J. 

Sl  a.  756.  ^Hancock  v.  Winter,  7  in  Nelson  v.  Dixie,   Ca.  Temp.  H. 

Taunt.  205.  306. 

g  BjuU.  N.  P.  5.  cites  2  Rol.  Abr.  718.  i    bames  v.  Holloway,  8  T.  R.  150. 

h  Avahllo  v.  Rogers,  London  Sittings,  k  Tate  v.  Humphrey,  B.  R.  E.  48  Geo. 

Trin.  1773.  B.R.Ld.  Mansfield,  C.J.  3.    2  Camp.   N.  P.  C.  73.  n.     S«e 

citedbyBuUerinR.  v.Beny,4T.  R.  also  Rustell  v.  M^Quister,  ante,  p* 

217.  vbeM  Ibe  same  doctrine  was  1042.  n. 
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If  the  declaration  contain  several  actionable  worda,  it  is 
sufficient  for  plaintiJBT  to  prove  some  of  them'. 

Express  malice  need  not  be  proved ;  if  the  charge  be  false, 
malice  will  be  implied. 

tn  an  action  for  slander  of  title,  it  must  appear  that  the 
words  were  spoken  maliciously.  It  is  not  necessary  for  the 
defendant  to  plead  specially ;  but  the  plaintiff  must  prove 
malice,  which  is  tbe  gist  of  the  action '". 

Action  for  words  imputing  a  crime ;  an  agreement  on  the 
part  of  tbe  plaintiff,  to  waive  bis  action  for  words  spoken,  in 
consideration  that  the  defendant  will  destroy  certain  docu- 
ments in  his  possession,  or  which  might  afterwards  come  into 
bis  possession,  imputing  the  same  crime  to  the  plaintiff,  is 
(when  executed  by  the  burning  of  the  papers  in  ois  possess- 
sion,)  a  bar  to  the  action,  and  may  be  given  in  evidence  under 
tbe  general  issue*. 

It  is  not  competent  for  tbe  defendant,  under  the  geneial 
issue,  to  offer,  in  mitigation  of  damages,  evidence  that  tbe 
specific  £eicts  in  wfaich  tbe  slander  consists,  and  for  which 
the  action  is  brought^  were  communicated  to  him  Iqr  a 
Ihtrd  person^ 

Costs. 

By  Stat  21  Jac.  1.  c.  16.  s.  6.  **If  the  jury  upon  tbe  trial 
of  the  issue,  or  tbe  .jury  that  shall  inquire  of  the  damages^ 
assess  the  damages  under  forty  shillings,  then  the  plaintiff 
shall  recover  only  so  much  costs  as  the  damages  so  assessed 
amount  unto.** 

It  is  to  be  observed,  that  this  statute  does  not  extend  to 
actions  founded  on  special  damage  only,  because,  properly 
speaking,  they  are  not  actions  for  words,  but  for  the  special 
damage  P.  But  where  words  are  actionable  in  tbenaselvesS 
and  special  damage  is  laid  in  tbe  declaration  only  by  way  of 
aggravation,  although  the  special  damage  be  proved,  yet  if 
tne  damages  recovered  are  under  405.  there  shall  be  no  more 
costs  than  damages.  If  some  of  the  counts  in  tbe  declara- 
tion be  for  words  that  are  actionable',  and  others  for  words 

1  Gompagnoii  and  Wife  ▼.  Maxtin,  S  p  Lowe  ▼.  Harewood,  Sir  Wm.  Jones, 

Bl.  R.  790.  196. 

ASmiihv.8pooiier,3Taimt246.  q  Lord  Raym.  16S3.    Bairf  t.  Beny, 
n  Lane  ▼.  Applegate,  1  Stark,  N.  P.  0.        3  Str.  036.  8.  C.    Tomer  t.  Horton, 

97.  WUles,  438.  S.  P. 

o  ICiUs T.Spencer,  Holt*!,  N. P.O. 533.  r  Saviler.  Jardini,t  H.  81.531. 
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not  actionable,  and  special  damage  be  laid  Teferring  to  all 
the  counts,  and  there  be  a  general  verdict  for  plaintiff,  he  is 
entitled  to  full  costs,  though  he  recover  less  than  40^.  da- 
mages. 

In  a  case  where  the  declaration  embraced  two  distinct 
objects*,  viz.  a  charge  for  speaking  words  actionable  in  them- 
selves, and  a  charge  that  defendant  procured  plaintiff  to  be 
indicted,  without  probable  cause,  for  felony ;  it  was  holden, 
that  such  an  action,  not  being  merely  an  action  for  words, 
but  also  an  action  on  the.  case  for  a  malicious  prosecution, 
was  not  within  the  statute;  and,  therefore,  although  plain- 
tiff recovered  damages  under  405.  yet  he  should  be  entitled 
to  full  costs. 

In  cases  within  the  statute,  if  damages  are  under  40^« 
plaintiff  cannot  have  more  costs  taxed  than  the  damages, 
notwithstanding  defendant  has  justified^. 

■  TopHdl  T.  Edwards,  Cio.  Car.  163.  t  Halford  y.  Smith,  4  East,  567.  S.  P. 
Blizard  v.  Barnes,  Cio.  Car.  307.  said,  per  CliTe,  J.,  in  Bartlet  ▼.  Rob- 
8.  P.  bins,  to  have  been  detenmned  in  tiia 

court  of  B.  B*  3  Wilt.  S68.E.5C.3. 
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Nature  of  this  Righl — Who  shall  he  considered  as  capable 
of  exercising  it — Where  the  Transitus  may  be  said  to  be 
continuing^^Where  determined — How  far  the  Negociation 
of  the  Bill  of  Lading  may  tend  to  defeat  the  Right. 

Nature  of  the  Rigrht  of  stopping  in  Transitu.-^^When 
goods  are  consigned  upon  credit  by  one  merchant  to  another, 
it  frequently  happens  that  the  consignee  becomes  a  bank* 
rupt  or  insolvent,  before  the  goods  are  delivered.  In  such 
case  the  law,  deeming  it  unreasonable  that  the  goods  of 
one  person  should  be  applied  to  the  payment  of  the  debts 
of  another,  permits  the  consignor  to  resume  the  possession 
of  his  goods.  This  right,  which  the  consignor  has  of  re- 
suming the  possession  of  his  goods,  if  the  full  price  has 
not  b^  paid,  in  the  event  of  the  insolvency  of  the  con- 
signee, is  technically  termed  the  right  of  stopping  in  tran- 
situ. The  doctrine  of  stopping  in  transitu  owes  its  origin 
to  courts  of  equity,  but  it  has  since  been  adopted  and 
established  by  a  variety  of  decisions  in  courts  of  law,  and 
is  now  regarded  with  favour  as  a  right  which  those  courts 
are  always  disposed  to  assist.  The  following  cases  will 
illustrate  the  nature  of  this  right  B.  at  London,  gave  an 
order  to  A.  at  Liverpool,  to  send  him  a  quantity  of  goods  k 
A.  accordingly  shipped  the  goods  on  board  a  ship  there, 
whereof  the  defendant  was  master,  who  signed  a  bill  of 
lading  to  deliver  them  in  good  condition  to  B.  in  London. 
The  ship  arrived  in  the  Thames,  but  B.  having  become  a 
bankrupt,  the  defendant  was  ordered,  on  behalf  of  A.,  not  to 
deliver  the  goods,  and  accordingly  refused,  though  the 
freight  was  tendered.  It  appeared,  by  the  plaintiffs*  wit- 
nesses, that  no  particular  ship  was  mentioned,  whereby  the 

a  Assigoees  of  Buighall,  bankrupt,  v.  Howard,  London  Sittingfs  after  Hil.T. 
32  O.  2.  coram  Lord  Mansfield,  C.  J  ,  1  H.  Bl.  366.  n. 
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goods  should  be  sent,  in  which  case  the  shipper  is  to  he  at 
the  risk  of  the  perils  of  the  seas.  An  action  on  the  case 
upon  the  custom  of  the  realm  having  been  brought  against 
the  defendant  as  a  carrier,  Lord  Mansfield  was  of  opinion 
that  the  plaintiffs  were  not  entitled  to  recover,  and  said,  he 
had  known  it  several  times  ruled  in  Chancery,  that  where 
the  consignee  becomes  a  bankrupt,  and  no  part  of  the  price 
h^d  been  paid,  that  it  was  lawful  for  the  consignor  to  seize 
the  goods  before  they  come  to  the  hands  of  the  consigtiee  or 
his  asSsignees;  and  that  this  was  ruled,  not  upon  principles 
of  equity  only,  but  the  laws  of  property.  The  plaintiffs  were 
nonsuited. 

The  right  of  stopping  in  transitu  does  not  proceed  on  the 
ground  of  res9nding  the  contract,  but,  in  the  language  of 
Lord  Kenyon,  it  is  an  equitable  lien  adopted  by  the  law,  for 
the  purposes  of  substantial  justice.  Hence  the  circumstance 
ot  the  vendee  having  paid  in  part  for  the  goods'*  will  not  de- 
feat the  vendor's  right  of  stopping  them  in  transitu ;  the  vendor 
has  a  right  to  retake  them,  unless  the  full  price  of  the  goods 
has  been  paid ;  and  the  only  operation  of  a  partial  payment  is 
to  diminish  the  lien,  pro  tanto. 

The  unpaid  vendor  may  stop  in  transitu  before  the  goods 
come  to  the  hands  of  the  vendee's  factor,  although  the  factor 
has  the  bill  of  lading,  indorsed  to  order,  in  his  hands,  and  is 
under  acceptance  to  the  vendee  on  a  general  account ;  where- 
fore, in  such  case,  where  the  vendee  became  bankrupt  and 
the  factor  also  became  bankrupt,  and  the  messenger  unaer  the 
factor's  commission,  upon  the  arrival  of  the  snip,  went  on 
board  and  seized  the  cargo,  the  agent  of  the  vendor  having 
previously  given  notice  to  the  captain  to  deliver  the  cargo  to 
him,  and  the  captain  having  agreed  thereto :  it  was  holden% 
that  trover  would  lie  by  the  vendor  against  the  assignee  of  the 
bankrupt  factor. 

The  cases  which  have  been  decided  on  this  subject  may 
be  arranged  under  the  following  divisions:  1st,  who  shall  be 
considered  as  capable  of  exercising  the  right  of  stopping  in 
transitu  ;  2dly,  under  what  circumstances  the  transitus  shall 
be  considered  as  continuing ;  ddly,  when  the  transitus  shall 
be  considered  as  determined  ;  and  lastly,  where  the  right  of 
the  vendor  has  been  defeated  by  the  nejgociation  of  the  bill  of 
lading. 

h  Hodgson  v.  I^y,  7  T.  R.  440.  recog-      c  Patten  v.  ThompsoD^  5  M.  &  S.  359. 
nised  in  Feise  v.  Wraj,  3  East,  03. 
and  poet. 
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^  1.  Who  $haU  be  considered  as  capable  of  exercising  ike 
^gf^^  of  slopping  in  transUu.^^AB  to  the  first  division,  I  am 
aware  of  two  caaes  only,  ia  which  the  subject  has  been  brought 
under  the  consideration  of  the  court,  viz.  Fiese  v.  Wray, 
3  East,  93.  and  Siffken  v.  Wray,  6  East,  371.    From  these 
cases  it  may  be  collected,  that  if  the  party  exercising  the 
Tight  stand  in  the  relation  of  vendor,  quoad  the  bankrupt  or 
insolvent^  it  is  sufficient;   but  that  a  mere  surety,  for  the 
price  of  the  goods,  is  not  entitled  to  stop  them  in  transitu. 
The  case  of  Feise  v.  Wray  was  shortly  tnis:  B.,  a  trader  in 
England^  gave  an  order  to  C,  his  correspondent  abroad,  to 
purchase  a  quantity  of  goods  for  him'.     C.  bought  the  goods 
accordingly  of  another  merchant,  (who  was  a  stranger  to  B. 
and  had  not  any  account  or  correspondence  with  him,)  and 
shipped  them  on  board  a  general  ship,  on  the  account  and 
risk  of  B. ;  the  bill  of  lading  was  filled  up  to  the  order  of  B. 
C.  drew  bills  of  exchange  on  B.  for  the  price  of  the  goods, 
including  also  a^char^e  for  commission.    These  bills  we're 
accepted,  but  not  paid :    for,  before  the  goods  arrived,  B. 
became  a  bankrupt;  whereupon  C.  authorized  his  agent  in 
England  to  obtain  possession  of  tlie  goods  on  their  arrival, 
which  he  did  accordingly.     An  action  of  trover  having  been 
brought  by  the  assignees  of  B»,  against  the  agent  of  C,  to 
recover  the  value  of  the  goods,   it  was  contended,   on  the 
part  of  the  plaintifls,  that  the  right  of  stopping  in  transitu 
did  not  attach  between  B.  and  C. ;  that  B.  must  be  considered 
as  the  principal  for  whom  the  goods  were  originally  pur- 
chased, and  that  C.  was  only  his  ractor  or  agent,  purchasing 
them  on  his  account,  and  that  the  right  of  stopping  in  tran- 
situ did  in  point  of  law  apply  solely  to  the  case  of  vendor 
and  vendee ;  but  per  Lawrence,  J.,  "  if  that  were  so,  it  would 
nearly  put  an  end  to  the  application  of  that  law  in  this  coun- 
try ;  for  I  believe  it  happens,  for  the  most  part,  that  orders 
come   to  the  merchants   here,  from   their  correspondents 
abroad,  to  purchase  and  ship  certain  merchandise  to  them; 
the  merchants  here,  upon  the  authority  of  those  orders^  ob- 
tain the  ^oods  from  those  whom*  they  deal  with  ;  and  they 
charge  a  commission  to  their  correspondents  abroad,  upon 
the  price  of  the  commodity  thus  obtained.     It  never  was 
doubted   but  that  the  merchant   here,   if  he  heard  of  the 
failure  of  his  correspondent  abroad,  might  stop  the  goods 
in  transitu.     But,  at  any  rate,  this  is  a  case  between  vendor 
and  vendee ;  for  there  teas  no  privity  between  the  original 
owner  of  the  goods  and  the  bankrupt ;  but  the  property  may 
be  considered   as  having   been  first  purchased   by  C,  and 
again  sold  to  B.  at  the  first  price,  with  the  addition  of  his 

d  Feise  t.  Wi^,  3  Bait,  93. 
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commission  upon  it*  He  then  became  the  vendor  as  to  B., 
tind  consequently  had  a  right  to  stop  the  good«  in  transitu, 
cinless  he  is  estopped  by  the  circumstance  of  B.  having  ac- 
cepted bills  for  tlie*  amount,  which  bills,  it  is  contended, 
may  be  proved  under  B.'s  commission,  and  are  equivalent 
at  least  to  part  payment  of  the  goods ;  but  it  was  decided, 
in  Hodgson  v.  Loy,  7  T.  R.  440,  that  part  payment  for  the 
goods  does  not  conclude  the  right  to  stop  in  transitu;  it 
only  diminishes  the  vendor's  lien,  pro  tanto,  on  the  goods 
detained.  Then;  having  lawfully  possessed  himself  of  them, 
he  has  a  lieu  on  them  till  the  whole  price  be  paid,  which 
cannot  therefore  be  satisfied  by  shewing  a  part  payment 
only.  It  is  possible  that  part  payment  may  be  obtained  by 
proving  the  bills  under  B.*s  commission;  but  if  the  loss 
must  fall  on  one  side  or  the  other,  the  maxim  applies,  ''Qui 
prior  est  tempore  potior  est  jure."  The  court  were  of  opinion, 
chat  the  assignees  were  not  entitled  to  recover. 

The  facts  of  the -case  in  Siffken  v.  Wray,  were  as  follow: 
B.,  a  trader  in  London,  ordered  goods  to  be  shipped  to  him 
by  C*  his  correspondent  at  Dantzic,  with  directions  to  C. 
to  draw  for  the  amount  on  D.  at  Hamburgh,  (who  had 
agreed  to  accept  the  bills,  upon  receiving  a  commission  on 
the  amount),  and  to  transmit  the  bills  of  lading  and  invoices 
to  D.  who  was  to  forward  them  to  B.  in  London.  The 
goods  were  shipped,  D.  accepted  the  bills,  and  on  the  receipt 
of  the  bills  of  lading,  transmitted  the  same  (which  were 
made  out  to  the  orders  of  the  shippers  and  not  indorsed)  to 
B.  in  London,  who  received  them,  together  with  the  in- 
voices and  letter  of  advice,  five  days  after  he  had  committed 
an  act  of  bankruptcy.  D.'s  acceptances  were  afterwards 
dishonoured,  whereby  C.  ^as  obliged  to  take  up  the  bills  of 
exchange.  J.  S.,  the  agept  of  D.  in  England,  procured  from 
B.  the  bills  of  lading,  upon  an  undertaking  that  he  would 
dispose  of  the  goods,  on  their  arrival,  to  the  best  advantage, 
ana  applv  the  proceeds  to  the  discharge  of  the  bills  drawn 
against  them.  J.  S.  having  obtained  possession  of  the  goods, 
«old  them,  and  paid  the  proceeds  into  the  Court  of  Chancery, 
to  abide  the  verdict  in  an  action  directed  by  that  court  to  be 
brought  by  the  assignees  of  B.  against  J.  S.  C,  having  been 
apprised  of  what  had  been  done  by  J.  S ,  wrote  a  letter, 
signifying  his  approbation  of  J.  S.'s  conduct,  and  therein 
claimed  the  proceeds.  The  action  directed  by  the  Court 
of  Chancery  having  been  brought,  the  court  of  B.  R.  were  of 
opinion,  that  the  assignees  of  B.  were  entitled  to  the  pro- 
ceeds: for  1st,  D.  did  not  stand  in  the  relation  of  vendor  of 

e  Siffken  and  another,  assigoees  of  Browne,  bankrupt,  v.  Wrsy,  6  East,  371. 
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these  goods  auoad  the  bankrupt,  but  was  a  mere  surety  for 
the  price  of  tne  goods,  and  consequently  he  was  not  entitled 
to  stop  them  in  transitu  ;  Sdly,  although  C.  was  the  vendor 
of  the  goods,  yet  J.  S.  could  not  be  considered  as  his  agent  in 
this  transaction,  not  having  received  any  authority  from  C. 
until  after  be  had  obtained  possession  of  the  goods ;  but,  sup- 
posing him  to  have  been  the  agent  of  C.  before,  yet  there  was 
not  any  adverse  taking  possession  of  the  goods,  inasmuch  as 
they  had  been  taken  under  an  amicable  agreement  with  B. 
after  bis  bankruptcy. 

$.  Under  what  Circumstances  the  Transitus  shall  be  con* 
sidered   as  ctnitiniun^,''^Pi%  to  the  second   division,   under 
what  circumstances  the  transitus  shall  be  considered  as  con- 
tinuing, the  cases  are  more  numerous  than  in  the  last  divi- 
sion, and  as  they  depend  in  great  measure  on  their  own  8pe« 
cial   circumstances,    it  will  be  necessary  to  state   them  at 
some  length.      The  first  in  order  of  time  is  Stokes  v.  La 
Riviere,  London  sittings  after  Mich.  1784,  cited  in  3  1\  R. 
466.  and  more  correctly  by  Lawrence,  J.,  in  Bothlingk  v. 
Inglis,  3  East,  397*    Messrs.  Duhem,  of  Lisle,  who  had  just 
arrived  in  London,  applied  to  the  plaintitf  (a  ribbon- weaver) 
for  a  quantity  of  ribbon.    The  plaintiff  having  received  a 
favourable  account  by  the  defendants,  of  Puhems*  circum- 
stances, packed  up  goods  to  a  large  amount,  and  delivered 
them  to  the  defendants  to  be  forwarded  to  Lisle.     These 
goods,  with  others  purchased   in  like  manner  of  another 
tradesman  of  the  name  of  Twigge,  were  forwarded,  on  or 
about  the  i*2th  of  May,  to  the  defendants*  correspondent  at 
Ostend,  with  directions  to  send  them  to  the  order  of  Messrs. 
Duhem.    On  the  receipt  of  the  goods,  viz.  on  the  29th  of 
May,  the  defendants'  con^spondents  at  Ostend  wrote  to  the 
Duhems  an  acknowledgment,  and  that  they  waited  their  di- 
rections.   On  the  l^th  June  the  Duhems  stopped  payment; 
but,  by^an  instrument  signed  the  13th  August,  consented  to 
Twigge*s  taking  back  his  goods.    But  Messrs.  Duhem  not 
,  having  fulfilled  such  engagement  with  the  defendants,  and 
being  considerably  indebted  to  them,  the  defendants  coun- 
termanded the  orders  they  had  given  to  their  correspondents 
at  Ostend,  as  to  the  delivery  of  the  goods,  by  letter  of  the 
31st  May,  and  directed  them  to  alter  the  marks  and  to  deli- 
ver them  to  tlieir  order,  which  was  accordingly  done ;  and 
they  were  afterwards  disposed  of  in  satisfaction  of  the  de- 
fendants* demand  upon  Messrs.  Duhem;    they  contending, 
that  immediately  upon  the  delivery  of  the  goods,  by  the 
plaintiff  to  them,  the  property  vested  in  Messrs.  Duhem,  and 
that  they,  the  defendants,  bad  a  right  to  detain  them.    Lord 
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Mansfield  8aid»  **  No  point  is  more  clear  than  that  if  good» 
are  sold,  and  the  price  not  paid,  the  seller  msiy  stop  them  in 
transitu ;  /  mean  in  every  sort  of  passage  to  the  hands  of  the 
buyers.  There  have  been  a  hundred  cases  of  this  sort ;  ships 
in  harbour,  carriers,  bills,  have  been  stopped.  In  short, 
.where  the  goods  are  in  transitu,  the  seller  has  that  proprietory 
lien.  The  goods  are  in  the  hands  of  the  defendants  to  bt  cun^ 
veyed  ;  the  owner  may  get  them  back  again." 

In  Hunter  and  another,  assignees  of  Blanchard  and  Lewis, 
V.  Beal,  London  sittings  after  Trin.  1785,  cited  3  T.  R.  466. 
an  action  of  trover  was  brought  for  a  bale  of  cloth,  which 
was  sent  by  Messrs.  Steers  and  Co.  of  Wakefield,  to  the  de- 
fendant, who  was  an  inn-keeper,  directed  for  the  bankrupts, 
to  whom  the  defendant's  book-keeper  gave  notice  that  a 
bale  was  arrived  for  them :  and  Steers  and  Co.  at  the  same 
time  sent  them  a  bill  of  parcels  by  the  post,  the  receipt  of 
which  they  acknowledged,  and  wrote  word  that  they  had 
placed  the  amount  to  the  credit  of  Steers  and  Co.  The  bank- 
rupts gave  orders  to  the  defendant's  book-keeper  to  send  the 
bale  down  to  the  Galley  Quay,  in  order  to  ship  it  on  board 
the  Union,  to  be  carried  to  Boston.  I'he  defendant  accord- 
ingly sent  the  bale  to  the  quay ;  but,  arriving  too  late  to,  be 
shipped,  it  was  sent  back  to  him.  Within  ten  days  after- 
waras,  a  clerk  of  the  bankrupts  went  to  the  defendant's 
warehouse,  when  the  defendant  asked  him  what  was  to  be 
done  with  the  bale  in  question,  and  was  ordered  to  keep  it  in 
his  custody  till  another  ship  sailed,  which  would  happen  in  a 
few  days.  The  bankruptcy  happened  soon  afterwards ;  and 
Messrs.  Steers  and  Co.  sent  word  to  the  defendant  not  to  let 
the  bale  out  of  his  hands:  accordingly,  when  the  bankrupts 
applied  for  it«  he  refused  to  deliver  it  up.  Lord  Mansfield 
was  clearly  of  opinion,  that  though  the  goods  might  be  legally 
delivered  to  the  vendees  for  many  purposes,  yet  as  for  this 
purpose  there  must  be  an  absolute  and  actual  possession  by 
the  bankrupts ;  or  (as  his  lordship  expressed  it)  they  must 
have  come  to  the  corporal  touch  of  the  vendees ;  otherwise 
they  may  be  stopped  in  transitu ;  a  delivery  to  a  third  per- 
son, to  convey  to  them,  is  not  sufficient;  The  preceding  case 
of  Hunter  v.  Beal  was  much  commented  upon  by  Ld.  El- 
lenborough,  in  Dixon  v.  Baldwen,  5  East,  184.  The  im- 
pression on  his  lordship's  mind  appears  to  have  been  against 
the  determination.  His  words  are  these :  **  As  to  Hunter  v. 
Beal,  in  which  it  is  said,  that  the  goods  must  come  to  the 
corporal  touch  of  the  vendees^  in  order  to  oust  the  right  of 
stopping  in  transitu,  it  is  a  figurative  expression,  rarely,  if 
ever,  strictly  true.  If  it  be  predicated  of  the  vendee's  own 
actual  touch,  or  of  the  touch  of  any  other  person^  it  comes  in 
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each  instance  to  a  question,  whether  the  party  to  whose  touch 
it  actually  comes,  be  an  agent  so  far  representing  the  princi- 
pal, as  to  make  the  delivery  to  him  a  full,  effectual,  and  final 
delivery  to  the  principal,  as  contradistinguished  from  a  deli- 
very to  a  person  virtually  acting  as  a  carrier,  or  mean  of  con- 
veyance to  or  on  the  account  of  the  principal,  in  a  'mere  course 
of  transit  towards  him.  I  cannot  but  consider  the  transit  a» 
having  been  once  completely  at  an  end  in  the  direct  course 
of  the  goods  to  the  vendee;  f.  e.  when  they  had  arrived  at 
the  innkeepers,  and  were  afterwards,  under  the  immediate  or- 
ders of  the  vendee,  thence  actually  launched  again  in  a  course 
of  conveyance  from  him,  in  their  way  to  Boston;  being  in  a 
new  direction  prescribed  and  communicated  by  himself.  And 
if  the  transit  be  once  at  an  end,  the  delivery  is  complete,  and 
the  transitus  for  this  purpose  cannot  commence  dt  noto^ 
merely  because  the  goods  are  again  sent  upon  their  travels 
towaixls  a  i\ew  and  ulterior  destination.'* 

In  Hunt  and  others,  assignees  of  Bennet  and  Heaven  v. 
Ward,  cited  in  3  T.  R.  467.  where  goods  had  been  sent  by 
orders  from  the  vendee  to  a  packer ;  the  packer  was  con- 
sidered as  a  middle  man  between  the  vendor  and  vendees 
and,  therefore,  the  court  held  they  might  be  stopped  in  tran- 
situ, on  the  bankruptcy  of  the  vendee. 

So  where  A.  sold  goods  to  B.,and,  according  to  B.'s  direc- 
tions, sent  them  to  C.  a  warfinger',  to  be  by  him  forwarded 
to  B. ;  it  was  holden,  that  while  they  were  in  C.'s  hands, 
they  might  be, stopped  by  A.,  because  they  were  merely  at 
a  stage  upon  their  transit,  and  could  not  be  considered  as 
having  arrived  at  their  final  destination. 

The  plaintifl^*,  living  at  Leghorn,  consigned  goods  to  B.  at 
Liverpool,  by  a  ship  chartered  on  account  of  B«.  The  captaia 
signed  three  bills  of  lading,  as  usual,  one  of  which  was  sent  to 
B.  Before  the  ship  arrived  at  L.,  B.  became  a  bankrupt  On 
the  ship's  arrival  at  L.  she  was  ordered  to  perform  quarantine. 
Pending  the  quarantine,  one  of  the  assignees  of  B.  went  on 
board  the  vessel,  claimed  the  cargo  as  belonging  to  the  bank- 
rupt, and  put  two  persons  on  board  with  a  view  of  keeping 
possession.  A  few  Jays  after,  but  before  the  expiration  of  the 
quarantine,  the  plaintiff's  agent  served  a  notice  of  the  bank- 
ruptcy on  the  captain  of  the  vessel,  and  claimed  the  goods  on 
behalf  of  the  plamtiif;  a  similar  notice  was  served  on  the  as- 
signees, the  defendants.  It  was  contended,  that  the  princi- 
pafs  right  to  stop  in  transitu  was  completely  ^t  an  end  when 

f  SmiUi  and  aooUier  v.  Goss,  1  Camp,    g  Hoist  v.  Pownal  and  another,  1  £su. 
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the  consignee  bad  got  possession,  by  any  means,  of  the  goods 
consigned :  that  the  consignee  noight  have  met  the  vessel  at 
sea  on  her  voyage,  and  have  taken  possession  by  virtue  of  the 
first  bill  of  lading,  which  possession,  they  contended,  would  be 
complete  to  divest  any  right  the  consignor  might  have  to  stop 
the  goods  in  transitu :  but  Lord  Kenyon  wa^  of  opinion,  that 
this  was  a  stopping  in  transitu  sufficient  to  maintain  the  ac- 
tion ;  his  lordship  said,  that  in  order  to  give  the  consignee  a 
right  to  claim  by  virtue  of  possession,  it  should  be  a  posses- 
sion obtained  by  the  consignee,  on  the  completion  of  the  voy- 
age ;  that  the  case  put,  that  the  consignee  had  a  right  to  go 
out  to  sea  to  meet  the  ship,  could  not  be  supported,  as  it 
might  go  the  length  of  saying,  that  the  consignee  might  meet 
the  vessel  coming  out  of  the  port,  from  Whence  she  bad  been 
consigned,  and  that  that  should  divest  the  property  out  of  the 
consignor  and  vest  it  in  himself,  which  was  a  position  not  to 
be  supported^  as  there  would  be  then  no  possibility  of  any 
stoppage  in  transitu  at  all.  That  in  the  present  case  the 
voyage  was  not  completed,  till  she  had  performed  quarantine, 
till  which  time  she  was  in  transitu ;  and  as  the  plaintiff's 
agent  had  given  notice,  and  claimed  the  cargo  before  the  com- 
pletion of  the  voyage,  be  was  of  opinion,  that  the  plaintiff  had 
stopped  the  goods  time  enough  to  prevent  the  property  from 
vesting  in  the  assignees.  I'he  court  of  B.  R.  on  a  motion  for 
a  new  trial,  confirmed  the  opinion  given  by  Ld.  Kenyon.  The 
like  judgment  was  given  in  the  case  of  Northey  and  another, 
assignees  of  Leyland  and  another  v.  Field,  2  £sp.  N.  P.  C* 
613.  There  a  quantity  of  wine  was  consigned  to  B.  After 
the  arrival  of  the  vessel,  aboard  which  the  wine  in  question 
had  been  shipped,  but  pending  the  twenty  days  allowed  for 
payment  of  the  duty,  B.  became  a  bankrupt  After  the  ex- 
piration of  the  twenty  days  the  wine  was  removed  into  the 
King's  cellar,  where  by  the  excise  law  it  is  allowed  to  remain 
three  months;  during  which  time  the  owner  may  have  the 
wine  on  paying  the  duty,  warehouse-room,  &c  :  but  if  not 
paid,  at  the  end  of  the  three  months,  the  wine  is  sold.  The 
day  before  the  expiration  of  the  three  months,  the  agents  of 
the  consignors  applied  for,  and  endeavoured  to  obtain,  pos- 
session of  the  wine,  but  in  vain.  The  wine  was  sold,  and  the 
produce  paid  into  the  hands  of  a  broker.  An  action  having 
been  brought  by  the  assignees  of  the  bankrupt,  who  claimed 
the  produce.  Lord  Kenyon  was  of  opinion,  that  they  were  not 
entitled  to  recover,  observing  that  the  courts  of  late  years  had 
inclined  much  in  favour  of  the  power  of  the  consignor  to  stop 

h  But  see  $  Bos.  k  Pui.  461. 
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his  goods  in  transiiu^  it  was  a  leaning  to  the  furtherance  of 
justice.  Lord  Hardwicke  had  been  of  opinion,  that  in  order 
to  stop  goods  in  transitu,  there  must  he  an  actual  possirasioii 
of  them  obtained  by  the  consignor,  before  they  come  to  the 
hands  of  the  consignee ;  but  that  rule  had  since  been  relaxed ; 
and  it  was  now  held,  that  an  actual  possession  was  not  ne- 
cessary, that  a  claim  was  sufficient,  and  to  that  rule  be  sub- 
scribed. In  the  present  case,  the  bankrupt  had  no  title  to 
the  actual  possession,  until  the  duties  weHs  paid — until  then 
they  were  t^uasi  in  custodtd  legis;  before  the  sale,  the  agent 
for  the  consignors  claimed,  and  endeavoured  to  get  posses- 
sion ;  that  was  a  suQicient  stopping  in  transitu,  in  his  opinion, 
to  secure  the  rights  of  the  consignor. 

B.,  resident  in  Cumberland,  purchased  a  quantity  of  butter, 
from  A.*,  who  agreed  to  deliver  it  to  D.  a  carrier.  B.  desired 
that  it  might  be  marked  with  the  initials  of  C.  his  brother's 
name,  to  whom  he  usually  sent  his  butter  consigned  for  sale 
on  his  own  account,  and  which  initials  B.  had  constantly  used 
for  some  years  upon  such  consignments.  The  butter  was  de- 
livered by  the  vendors  to  D.,  the  carrier  agreed  on,  who  was 
desired  by  B.  to  forward  it  as  usual  to  a  wharfinger  usually 
employedf  by  B.  at  Stockton,  to  be  by  him  shipped  for  Lon- 
don. It  was  stated  jn  the  case,  that  D.  entered  the  butter  in 
his  way-bill  in  the  name  of  B  ,  and  carried  it  on  his  account, 
thevendor  telling  him  that  B.  was  to  pay  the  carriage.  He  car- 
ried the  firkins  as  far  as  Bowes,  where  he  deliv<^.red  them  to 
K.,  another  carrier,  who  received  no  other  instructions  but 
from  the  way-bill ;  E.  proceeded  with  them  to  Stockton, 
there  delivered  them  to  the  wharfinger,  who  bad  general  di- 
rections from  B.  to  send  to  C.  his  brother  in  London.  The 
wharfinger  immediately  wrote  to  B.  acknowledging  the  re- 
ceipt of  the  butter,  and  also  to  C,  and  acquainted  the  latter 
with  the  name  of  the  ship  by  which  the  butter  was  to  be  for- 
warded to  London.  Before  the  butter  reached  London,  B. 
and  C.  became  bankrupts,  and  the  defendant,  as  agent  of  the 
seller,  got  possession  of  the  butter  on  its  arrival  in  the  river. 
In  an  action  brought  by  the  assignees  of  B.,  one  of  the  ques- 
tions was,  whether  there  was  any  such  delivery  to  the  bank- 
rupt as  was  sufficient  to  divest  the  vendor's  right  to  stop 
in  transitu.  It  was  contended,  on  the  part  of  the  defendant, 
tlxat  there  was  not;  that  the  delivery  to  D.,  in  the  first  in- 
stance, and  afterwards  that  by  him  to  E.,  and  by  E.  to  the 
wharfinger,  were  all  deliveries  made  to  them  in  the  capacity 
of  common  carriers,  and  not  as  private  agents  of  the  bank- 

1  Hodgion  y.loyy  7  T.  R.  440. 
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TUpt.  The  circumstance  of  the  bankrupt  desiring^  D.  to 
carry  the  goods  to  the  wharfinger  as  usual,  could  not  vaiy 
the  nature  of  the  agency.  But  supposing  it  did»  and  that 
it  amounted  to  the  appointment  of  the  wharfinger  as  a  spe* 
cial  carrier  named  by  the  vendee,  that  would  not  alter  the 
vendor's  right  to  stop  in  transUn  (I),  that  Buller,  J.  had 
expressly  said,  in  Ellis  v.  Hunt,  3  T.  R:  469.  that  that  would 
make  no  difference,  and  that  the  case  of  Stokes  v.  La  Riviere, 
where  the  right  was  allowed,  was  a  case  of  delivery  to  a  par- 
ticular carrier;  and  as  to  the  mark  on  the  goods,  that  was 
not  for  the  purpose  of  taking  possession  of  them,  as  in  Ellis  v. 
Hunt,  but  merely  as  a  direction  to  whom  .  they  were  to  be 
sent  The  court  were  of  opinion,*  that  the  defendant  was 
entitled  to  stop  the  goods  in  transitu.  Lord  Ellenbopough, 
adverting  to  the  preceding  case,  in  Dixon  v.  Baldwen,  5 
East,  185.  observed,  **  that  it  was  a  clear  case  of  transit  un- 
completed; for  the  butter  purchased  in  Cumberland  was 
proceeding  through  different  stages  of  county  conveyance  to 
the  purchaser  in  l^ondon,  but  before  it  reached  the  place  of 
its  destination,  it  was  stopped.*' 

B.,  being  a  trader  at  North  Tawton  in  Devonshire,  gave 
orders  to  the  plaintiffs  to  send  the  goods  in  question  to  him 
from  London,  but  did  not  direct  that  they  should  be  sent  by 
any  particuiai*  ship^,  his  orders  were  that  they  should  be  sent 
to  him  at  Exeter  to  be  forwarded  to  N.T.  They  were  ac- 
cordingly shipped,  arrived  at  Exeter,  and  were  put  into  the 
hands  of  a  wharfinger,  to  be  forwarded  to  their  journey's 
end.  In  the  books  of  the  wharfinger  they  were  put  to  the 
account  of  B.  as  the  person  to  whom  they  were  directed,  and 
he  was  considered  as  the  wharfinger's,  pay-master.  In  this 
state  of  things  a  letter  was  received  by  the  plaintiffs,  in 
which  the  vendee  said,  that  his  .situation  was  such  that  he 
should  not  receive  the  goods,  and  that  they  might  take  tbeni 
back  again,  if  they  thought  proper.  The  plaintiffs,  imme- 
diately on  the  -receipt  of  this  lett^,  sent  to  the  wharfinger, 
and  forbade  him  to  deliver  them  according  to  the  direction. 
The  wharfinger  promised  not  to  deliver  them  until  he  could 

k  Mills  T.  Ball,  2  Boi.  &  Poll.  457. 


(1)  It  seems,  however,  that  if  a  person  be  in  the  habit  of  using 
the  warehouse  of  a  wharfinger  as  his  own,  and  make  that  the  re- 
pository of  his  goods,  and  dispose  of  them  there,  that  the  journey 
would  be  considered  as  at  an  end  when  the  goods  arrived  at  such 
warehouse.  Per  Chambre,  J.,  Richardson  v.  Goss,  3  Bos.  &  Pul. 
127. 
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do  BO  with  safety,  notwithstanding  which  be  afterwards  de* 
livered  them  to   the  assignees  of  B.    The  question  was, 
whether  the  goods,  in  the  hands  of  the  wbariinger,  were  in 
such   a  situation  that  the  vendors  could  stop  them.     The 
court  were  of  opinion  that  they  were,  and  that  in  point  of 
feet,  the  goods  had  been  stopped  in  transitu  ;  for,  although 
there  had  not  been  any  corporal  touch,  yet  that  took  place 
which  was  equivalent  to  it   The  plaintiffs  gave  notice  to  the 
wharfinger,  and  demanded  the  goods  as  their  property ;  and 
he  wharfinger  undertook  not  to  deliver  them  until  he  was 
certain  of  a  safe  delivery.  Chambre,  J.  added,  that  there  waa 
another  point,  however,  upon  which  he  had  entertained  some 
doubt    The  vendor  did  not  get  possession  of  these  goods  by 
his  own  diligence  and  care,  or  in  consequence  of  casual  in- 
formation, but  through  the  intervention  of  the  bankrupt  him- 
self, eight  days  after  the  act  of  bankruptcy  committed. 
That  circumstance  raised  some  doubt  in  his  mind ;  since  it 
appeared  that  the  bankrupt  had  thereby  given  a  preference  to 
the  plaintiffs  over  ttie  rest  of  his  creditors.     But  still,  upon 
the  whole,  he  was  inclined  to  agree  with  the  rest  of  the 
court ;  that  he  was  not  fond  of  multiplying  small  distinctions; 
and  thought  that  too  many  had  been  already  taken,  and  the 
general  inconvenience  would  not  be  very  great,  since  many 
cases  of  this  kind  were  not  likely  to  arise.     It  seemed  indeed 
that  there  would  be  a  certain  degree  of  discretion  vested  in 
the  bankrupt,  since  he  would  be  empowered  to  accept  goods 
which  were  coming  to  him  from  one  consignor,  and  to  give 
notice  to  another  consignor,  to  stop  them  in  transitu.  But,  as 
no  fraud  appeared  to  have  been  committed  on  the  part  of  the 
plaintiffs  in  this  case,  he  was  inclined,  on  this  point,  as  well 
as  the  others,  though  not  without  some  doubt,  to  concur  with 
tHe  rest  of  the  court.    Jt  only  remains  to  observe,  that  where 
the  right  of  stopping  in  transitu  vests  in  the  consignor,  it 
cannot  be  divested  by  any  claim  made  upon  the  goods  in  their 
transit  by  a  creditor  of  the  consignee,  as  e.  g.  by  process  of 
foreign  attachment  at  the  suit  of  such  creditor' ;  or  by  a 
common  carrier,  claiming  to  retain  the  goods  as  a  lien  for  his 
general  balance  due  from  the  consignee" ;  for  the  vendor*s 
right  of  stopping  in  transitu  is  the  elder  and  preferable  lien. 

'  If  a  carrier  after  notice  from  the  vendor  of  goods  to  stop 
them  in  transitu^  by  mistake  delivers  them  to  the  vendee, 
the  sale  is  nevertheless  rescinded,  and  the  vendor  may 
bring  trover"  for  them  against  the  vendee;  and  although 

1   Smith  V.  Com,  1   Camp.  N.  P.  C.        m  Butier  ▼.  Woolco4t,  ^  N.  R.  64. 
282.  n  Liu  v.  Cowley,  7  Taunt.  169. 


STOPPAGE  IN  TRANSITU.  1245 

the  vendee  having  become  a  bankrupt,  the  goods  bave 
passed  into  the  hands  of  his  assignees,  yet,  inasmuch  as 
they  did  not  come  to  the  possession  of  Ihe  bankrupt,  with 
the  consent  of  the  true  owner,  they  are  not  in  the  order  and 
disposition  of  the  bankrupt  within  the  statute,  21  Jac.  c.  14. 
s.  21. 

Although  goods  have  been  delivered  at  the  packers  of  the 
purchaser,  he  having  no  warehouse  of  his  own,  if  they  were 
to  be  paid  for  in  ready  money,  and  this  was  intimated  to  the 
packer  when  he  received  them,  they  may  still  be  stopped  in 
transitu*. 

A  resale  of  goods  by  a  vendee,  and  payment  to  him,  does 
not  destroyi^  the  vendor's  right  of  stoppage  in  transitu.  An 
order  sent  by  the  vendor  to  the  wharfinger  to  deliver  the 
goods  to  the  vendee,  is  sufficient  to  pass  the  property  to  the  ' 
vendee,  provided  nothing  remains  to  be  done  but  to  make 
the  delivery;  but  if  any  thing  remains  to  be  done«  e.  g. 
weighing,  &c.  the  property  does  not  pass'',  and  the  right  of 
stoppage  t;t  transitu  is  not  defeated  until  that  be  done. 

Where  goods  were  sold,  free  on  board,  and  upon  their 
shipment  the  agent  of  the  vendors  tendered  to  the  mate, 
(the  captain  being  absent)  a  receipt  by  which  the  goods  were 
acknowledged  to  be  shipped  on  account  of  the  vendors, 
which  the  mate  kept,  but  refused  to  sign,  and  on  the  follow- 
ing day  signed  bills  of  lading  to  the  orders  of  the  vendees : 
it  was  holden'  that  the  transitus  was  not  at  an  end,  but  that 
on  the  insolvency  of  the  vendees,  the  vendors  were  entitled 
to  stop  the  goods. 

So  where  A.  delivered  a  quantity  of  iron  to  a  carrier  to 
be  conveyed  to  B.,  the  vendee  in  the  country,  and  the  carrier, 
on  his  arrival  at  B.'s  premises,  landed  a  part  of  the  iron  on 
bis  wharf,  and  then  finding  that  B.  had  stopped  payment, 
reloaded  the  same  on  board  his  barge,  and  took  the  whole  of 
the  iron  to  his  own  premises;  it  was'  holden',  that  there  was 
not  a  delivery  of  any  part  of  the  iron,  so  as  to  divest  the  con- 
signor of  his  right  to  stop  in  transitu,  the  special  property 
remaining  in  the  carrier,  until  the  freight  for  the  whole  cargo 
was  either  tendered  or  paid,  or  until  he  had  done  some  act 
shewing  that  he  assented  to  part  with  the  possession  of  the 
goods,  without  receiving  his  freight. 


o  Loetcbman  t.  Williams,  4  Campb.  r  Ruck  t.  Hatfield,  5  B.  &  A.  632. 

181.  s  Ciawshay  v.  Eadet,  1  Baroewall  tc 
p  CraTcn  ¥.  Ryder,  6  Taunt.433.  CretweU,  181. 

q  Witben  t.  Lyt,  Holt's  N.  P.  C.  18. 
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3.  fVhen  the  TransUus  way  he  considered  as  determined.--^ 
We  now  proceed  to  the  third  division,  under  which  it  is  pro- 
posed to  arrange  those  cases  in  which  it  has  been  decided, 
that  the  transitus  was  complete,  and  the  deliveiy  of  such  a 
nature  as  to  divest  the  vendor's  right  of  stopping  in  transitu. 

The  first  case,  on  the  branch  of  this  subject,  is  that  of 
Ellis  V.  Hunt,  M.  T.  30  G.  3.  B.  R.  3  T.  R.  464.,  the  facts 
of  which  were  shortly  these :  B.  ordered  a  quantity  of  files 
from  the  plaintiff,  a  manufacturer,  at  Sheffield ;   the  files 
were  packed  in  a  cask,  and  sent  by  a  waggon,  directed  to 
B.,  in  London*    Before  their  arrival  in  London,  B.  became  a 
bankrupt.    .On  their  arrival  there,  the  goods,  while  they  re- 
mained at  the  inn,  were  attached  by  a  creditor  of  the  trank- 
rupt  by  a  process  of  foreign  attachment ;  afterwards  the  provi- 
.sional  assignee  under  B.  s  commission  demanded  the  goods 
from  the  carrier,  and  put  his  mark  upon  the  cask,  but  did 
not  take  it  away.     A  few  days  afterwards,  the  plaintiff,  who 
bad  not  been  paid  for  his  goods,  wrote  a  letter  to  the  carrier, 
directing  him,  in  case  the  goods  were  not  delivered,  to  keep 
them  in  his  warehouse,  as  he  had  been  informed  that  B. 
was  become  a  bankrupt    The  court  were  of  opinion,  that 
the  goods  were  not  in  transitu  at  the  time  when  the  plain- 
tiff wrote  to  countermand  the  delivery  of  them  ;  before  that, 
the  provisional  assignee,  who  stood  in  the  place  of  the  bank- 
rupt, had  put  his  mark  on  the  cask* ;  when  the  goods  were 
marked,  tney  were  delivered  to  the  commissioners  as  far 
as  the  circumstances  of  the  case  would  permit,  for,  being 
under  an  attachment,  the  assignee  could  not  then  take  them 
away. 

Where  a  part  of  the  goods  sold  by  an  entire  contract  has 
been  taken  possession  of  by  the  vendee,  that  shall  be  deemed 
taking  possession  of  the  whole. 

A.,  at  a  foreign  port",  shipped  goods  by  order  and  on  ac- 
count of  B.,  to  be  paid  for  on  a  future  day,  and  bills  of 
lading  were  accordingly  signed  by  the  master  of  the  ship ; 
one  of  the  bills  was  immediately  transmitted  to  B.,  wno 
before  the  arrival  of  the  ship  at  the  place  of  destination,  sold 
the  goods  and  indorsed  the  bill  of  lading  to  C;  after  the 
arrival  of  the  ship,  and  a  delivery  of  part  of  the  goods  to  I  he 
agent  of  C.,B.  became  bankrupt,  without  having  paid  A.  the 
price  of  the  goods.  It  was  holden  that  the  transitus  was 
ended  by  the  part  delivery,  which  must  be  taken  to  be  a 
delivery  of  the  whole,  there  appearing  no  intention,  either 

t  See  Stoveld  v.  Hughes,  14.  East,  308.    u  Slubey  and  another  v.  Hay  ward  and 
and  post.  others,  2  H.  Bl.  504. 
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previous  to,  or  at  the  time  of  the  delivery,  to  separate  part  of 
the  cargo  from  the  rest.  So  where  a  number  of  bales  of  ba- 
con, then  lying  at  a  wharf*,  having  been  sold  for  an  entire 
sum,  to  be  paid  for  by  a  bill  at  two  months,  an  order  was 
given  to  the  wharfinger  to  deliver  them  to  the  vendee,  who 
went  to  the  wharf,  weighed  the  icAo/e,  and  took  away  several 
bales,  and  then  became  bankrupt;  whereupon  the  vendor, 
within  ten  days  from  the  time  of  the  sale,  ordered  the 
wharfinger  not  to  deliver  the  remainder.  By  the  custom  of 
the  trade,  the. charges  of  warehousing  were  to  be  paid,  by 
the  vendor,  for  fourteen  days  afler  the  sale.  It  was  holden, 
that  the  contract  being  entire,  and  part  having  been  taken 
away,  the  delivery  to  the  vendee  was  complete,  and,  conse- 
quently, the  privilege  of  stopping  in  transitu  could  not  at- 
tach. Chambre,  J.  observed,  that  the  payment  of  the  ware- 
bouse  room,  by  the  vendor,  could  not  make  any  difference. 
The  vendor,  of  course,  charged  just  so  much  more  as  would 
pay  the  expense  of  warehouse  room;  that  if  the  expense  had 
Deen  paid  by  the  vendee,  it  would  not  make  a  delivery  at  the 
wbarr  a  delivery  to  him ;  nor  could  the  vendor  avail  himself 
of  the  circumstance  of  the  expenses  being  paid  by  bim  to 
prevent  a  delivery  to  the  vendee  from  operating  as  such. 
This  was  a  much  stronger  case  than  the  preceding  one  of 
Slubey  v.  Heywatd  :  that  proceeded  upon  the  principle  that 
a  delivery  of  part,  where  the  contract  was  entire,  was  a  deli- 
very of  the  whole ;  here  there  was  an  actual  delivery  of  the 
whole.  The  bankrupt  had  actual  manual  possession  of  every 
article,  and  having  weighed  them  all,  he  took  upon  himself 
to  separate  them.  N.  The  two  last  cases  of  Slubey  v.  Hey- 
ward  and  Hammond  v.  Anderson  underwent  some  discus- 
sion in  Hanson  v.  Meyer,  6  East,  614.  (which  see  under  tit. 
Trover,  s.  1.)  but  their  authority  does  not  appear  to  have 
been  shaken  in  the  slightest  degree. 

If  a  person  purchase  goods  here  to  be  sent  abroad,  and  they 
are  delivered  on  board  a  chartered  ship  in  a  port  of  this  king- 
dom, such  delivery  is  in  effect  a  delivery  to  the  vendee. 

Trover  by  the  assignees  of  bankrupts',  to  recover  the  value 
of  a  quantity  of  tobacco  shipped  by  the  defendants,  by  order 
of  the  bankrupts,  on  board  a  ship  bound  from  London  for 
Alexandria,  which  ship  was  chartered  to  the  bankrupts  for 
three  years,  from  July,  1 792,  and  which  was  paid  for  by  a 
bill  of  three  months,  drawn  by  the  defendants,  on  the  bank- 

X  Hammoad  and  oUieri  ¥.  Amdeiion,        Hunter  and  Co.  ¥.M<Taggart  and  Co. 
1  Boi.  &  Pnl.  N«  II.  69.  M.  T.  38  O.  3.  cited  in  7  T.  R.  448. 

7  Fowler   and  another,  assi|^ees  of       1  East,  622.  and  3  East,  388. 
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rupts,  and  accepted  by  them.    The  goods  were  shipped  on 
the  4th  of  February,  1793,  for  which  the  mate's  receipt  was 
given,  and  an  invoice  thereof  made  out  by  the  defendants 
in  the  names  of  the  bankrupts;  the  bankrupts  were  to  iind 
stock  and  provisions,  and  to  pay  the  master.    The  vessel  was 
detained  by  contrary  winds  at  Portsmouth:  during  which 
time,  the  bankrupts  having  stopped  payment  about  the  11th 
of  March,  17P3,  the  defendants  procured  bills  of  lading  to  be 
signed  by  the  captain  to  them,  and  obtained  possession  of  the 
tobacco  in  September,  1794,  and  procured  it  to  be.  relanded, 
and  afterwards  disposed  of  for  their  benefit.    It  was  holden, 
•  that  the  delivery  was  complete,  by  putting  the  goods  on  board 
the  ship,  and,  consequently,,  that  the  assignees  were  entitled 
to  recover.    It  will  be  observed,  that,  in  the  preceding  case, 
the  bankrupts  were  to  have  the  entire  disposition  of  the  ship*, 
•and  the  complete  control  over  her  during  the  three  years. 
The  ship  had  been  one  voyage  to  Alexandria,  and  had  the 
goods  put  on  board  her,  to  carry  them  on  another  voyage  to 
the  same  place;  not  for  the  purpose  of  conveying  them  from 
the  vendors  to  the  bankrupts,  but  that  they  might  be  sent 
by  the  bankrupts  upon  a  mercantile  adventure,  for  which 
they  had  bought  them.    From  not  adverting  to  these  mate- 
rial circumstances  an  inference  was  drawn  from  the  preced- 
ing decision,  which  the  case  did  not  warrant,  namely,  that 
the  right  of  stopping  in  transitu  could  not  exist  after  a  deli- 
very of  goods  on  board  a  chartered  ship.  This  opinion,  bow- 
ever,  was  exploded  in  the  case  of  Bothlingk  v.  Inglis,  H.  43 
G.  3.  B.  R.  3  East,  381.    There  a  trader,  who  resided  in  Eng- 
land, chartered  a  ship,  on  certain  conditions,  for  a  voyage  to 
Russia,  and  to  bring  goods  home  from  bis  correspondent 
there,  who  accordingly  shipped  the  goods  on  account,  and  at 
the  tHk  of  the  ft^ighter,  and  sent  him  the  invoices  and  bills 
of  lading  of  the  cargo.    It  was  holden,  that  the  deltvery  of 
.the  goods  on  board  such  chartered  ship,  did  not  preclude 
the  right  of  the  consignor  to  8tof>  the  goods  while  in  transitu 
on  board'  the  same  to  the  vendee,  in  case  of  bis  insolvency, 
in  the  mean  time,  before  actual  delivery,  any  more  than  if 
they  had  been  delivered  on  board  a  general  ship  for  the 
same  purpose. 

The  plaintiff',  a  manu&cturer  at  Norwich,  agreed  with 
I.  S.  for  the  purchase  of  some  pipes- of  wine,  one  of  which 
was  to  be  paid  for  in  money,  and  for  the  remainder  I.  S.  was 
to  take  goods.  I.  S.  wrote  to  C,  his  correspondent  in  London, 
to  send  the  wines ;  C.  accordingly  purchased  the  wines  of  D., 

u  Per  Lawrence,  J.  3  East,  396,  7.  x  Wright  ▼.  Lawes,  4  £tp.  N.  P.  C.  8S. 
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shipped  them,  and,  by  the  bill  of  lading,  consigned  them  to 
the  plaintift*  by  a  vessel  employed  in  the  course  of  trade  be- 
tween Yarmouth  and  London.  On  the  arrival  of  the  wine 
at  Yarmouth,  an  agent  for  the  plaintiff  received  it  on  his  ac- 
count, and  deposited  it  in  the  cellar  of  the  defendant,  who 
was  to  be  paid  for  the  cellar  room  by  the  plaintiff.  A  few 
df^s  after,  the  plaintiff  arrived  at  Yarmouth,  tasted  the 
wines,  and  took  samples  of  them.  Shortly  afterwards,  D., 
discovering  that  C,  to  whom  he  had  sold  the  wines,  was  a 
man  of  no  property,  desired  the  defendant  ib  keep  possession 
of  the  wine,  giving  him  an  indemnity.  The  plaintiff  having 
brought  this  action  for  the  recovery,  the  payment  for  one 
pipe,  and  the  agreement  as  to  the  remainder,  was  proved. 
This,  in  Lord  Kenyon's  opinion,  gave  the  plaintiff  a  title 
to  the  whole.  It  was  then  contended,  that  as  the  plaintiff 
lived  at  Norwich,  the  goods  must  be  deemed  to  be  t;i  transitu 
until  they  arrived  there;  whereas  here,  they  had  arrived 
only  at  Yarmouth,  and  had  never  been  delivered  at  Norwich ; 
that  the  usual  course  was,  to  put  them  into  lighters,  at  Yar- 
mouth, and  forward  them  to  Norwich;  bo  that,  until  their 
arrival  there,  they  were  in  transitu,  and  could  be  stopped  by 
the  owners*  But  per  Lord  Kenyon,  *^  there  is  no  colour  for 
saying  that  these  goods  were  in  transitu.  I  once  said,  that 
to  confer  a  property  on  the  consignee,  a  corporal  touch  was 
necessary.  I  wish  the  expression  had  never  been  used,  as  it 
says  too  much ;  but  here,  if  a  corporal  touch  was  necessary 
to  confer  a  property  on  the  consignee,  it  had  taken  place ;  but 
all  that  is  necessary  is,  that  the  consignee  exercise  some  act 
jof  ownership  on  the  property  consigned  to  him,  and  be  has 
done  so  here;  he  has  paid  for  the  warehouse  room ;  he  has 
tasted  and  taken  samples  of  the  wines ;  but  it  is  said,  they 
have  not  reached  the  plaintiff's  place  of  abode,  where  they 
were  to  be  ultimately  delivered ;  hut  I  think  there  was  a 
complete  delivery  at  i  arroouth." 

The  reader  will  have  collected  from  the  cases  in  the  pre- 
ceding section,  viz.  Hunt  V.  Heaven  and  Mills  v.  Ball,  that 
where  goods  have  been  delivered  to  a  packer  or  wharfinger, 
for  the  purpose  of  being  forwarded  to  an  ulterior  destination, 
find  the  packer  or  wharfinger  may  be  considered  merely  aa  a 
middle  man,  in  such  cases  the  right  of  stopping  in  transitu 
remains.  It  now  becomes  necessary  to  remark,  that,  where 
the  insolvent  has  no  warehouse,  or  no  other  place  of  delivery 
than  the  warehouse  of  the  packer,  &c.  and  there  is  no  place 
of  ulterior  delivery  in  view,  the  transitus  will  be  considered 
as  at  end  when  the  goods  have  arrived  at  such  warehouse, 
that  being  their  last  place  of  delivery.  The  following  cases 
will  illustrate  this  rule: 
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Trover  for  goods.  It  appeared^,  that  the  goods  in  question 
were  purchased  of  the  plaintiffs  at  Manchester,  by  one 
Moisseron  (who  was  the  general  agent;  in  London,  of  the 
house  of  Le  Grand  and  Co.  of  Paris)  n  in  the  name  of  that 
house;  that  by  Moisseron*s  directions  the  goods  were  sent 
for  him  to  the  house  of  the  defendant,  in  London,  who  was 
a  packer,  and  arrived  there  on  the  3d  of  Sept  1802;  that, 
upon  their  arrival  there,  Moisseron  came  to  the  defendant's 
house,  and  had  some  of  the  goods  unpacked  and  sent  away, 
and  the  remainder  repacked ;  that  on  the  7th  September, 
while  the  goods  so  repacked  remained  in  the  house  of  the  de- 
fendant, news  arrived  that  the  house  of  Le  Grand  and  Co.  at 
Paris,  had  failed ;  upon  which  the  plaintiffs  tendered  to  the 
defendant  his  charges  upon  the  goods,  and  required  that  they 
should  be  delivered  up  to  them.  It  also  appeared  that  Mots- 
seron  had  a  general  power  either  to  send  the  goods  to  Le 
Grand  and  Co.  at  Pari>,  or  to  Holland,,  Germany^  or  such 
other  market^  as  he  should  think  most  beneficiaL  It  was 
faolden  that  the  goods  in  the  hands  of  the  defendant  were 
'  not  any  longer  in  transitu. 

Trover  for  goods.  The  goods  in  question  had  been  or- 
dered by  the  bankrupt^,  who  was  a  merchant  in  London,  of 
Messrs.  Wallers,  of  Manchester,  and  were  forwarded  by  them, 
directed  to  the  bankrupt,  at  the  Bull  and  Mouth  Inn,  on  the 
16th  March,  I80a.  On  the  23d  of  March,  the  goods  were 
sent  from  the  Bull  and  Mouth  Inn  to  the  defendant's  bouse, 
who  was  a  packer,  not  in  consequence  of  any  orders  respect- 
ing those  particular  goods,  but  in  consequence  of  a  general 
order  from  the  bankrupt  to  send  all  goods  directed  to  him  to 
the  defendant's  house.  On  the  11th  March  the  bankrupt, 
who  lived  in  lodgings,  and  had  no  warehouse  of  his  oiorr,  ab- 
sconded, leaving  no  clerk  to  accept  goods  or  orders  for  him. 
On  the  arrival  of  the  goods*  at  the  defendant's  house,  they 
were  booked  for  the  account  of  the  bankrupt ;  and  the  de- 
fendant not  knowing  that  the  bankrupt  had  then  absconded, 
and  not  having  any  directions  from  him  respecting  the  goods, 
caused  them  to  be  unpacked  with  a  view  to  ascertain  of  what 
they  consisted.  On  the  31st  of  March,  Messrs.  Wallers  hav* 
ing  learned  the  situation  of  the  bankrupt's  affairs,  claimed  the 
goods  from  the  defendant,  and  on  the  day  after  they  were 
demanded  by  the  assignees.  The  defendant,  being  indemni* 
fied  by  Messrs.  Wallers,  refused  to  deliver  the  goods  to  the 

b  Leeds  and  another  v.  Wright,  3  Bos.     c  Scott  and  oUien,  aisignees  of  BerU^ 
&  Pul.  330.  a  bankrupt,  t.  F^tit,  8  Bos.  S(.  Pui. 

469. 
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plaiutiffs.  It  was  holden,  that  the  transitus  was  at  an  end, 
inasmuch  as  there  was  not  any  other  place  of  delivery  than 
the  warehouse  of  the  packer ;  the  goods  when  arrived  there, 
•  iiadcome  to  their  last  place  of  delivery,  and  consequently 
were  no  longer  liable  to  the  right  of  stoppage  in  transitu, 

Sa,  where  the  goods  have  so  far  gotten  to  the  end  of  their 
journey,  that  they  wait  for  new  orders  from  the  purchaser  to 
put  them  again  in  motion,  to  communicate  to  them  another 
substantive  destination,  and  if  without  such  orders,  they 
would  continue  stationary,  the  right  of  stopping  in  transitu 
is  gone, 

A.  and  B.\  traders,  living  in  London,  were  in  the  course  of 
ordering  goods  of  the  defendants,  cotton^mamifacturers  at 
Manchester,  to  be  sent  to  M.  and  Co.  at  Hull,  for  the  purpose 
of  being  afterwards  sent  to  the  correspondents  of  A.  and  B. 
at  Hamburgh  ;  and  on  the  3lst  March,  A.  and  B.  sent  orders 
tp  the  defendants  for  certain  goods,  to  be  sent  to  M*  and  Co. 
at  Hull,  to  be  shipped  for  Hamburgh  as  usual.  It  was 
holden,  that  as  between  buyer  and  seller  tlie  right  of  the  de- 
fendants to  stop,  as  in  transitu,  was  at  an  end  when  the  goods 
came  to  the  possession  of  M.  and  Co.  at  Hull,  for  they  were 
for  this  purpose  the  appointed  agents  of  the  vendees,  and  re- 
ceived orders  from  them  as  to  the  ulterior  destination  of  the 
goods ;  and  the  goods,  after  their  arrival  at  Hull,  were  to 
receive  a  new  direction  from  the  vendees. 

A  trader  in  London  was  in  the  habit  of  purchasing  goods 
at  Manchester,  and  exporting  them  to  the  continent  soon 
after  their  arrival  in  London.  The  goods  so  consigned  to 
him  remained  in  the  waggon-office  of  the  defendants,  who 
were  carriers,  until  they  were  removed  by  his  agent,  for  the 
purpose  of  being  shipped.  A  consignment  of  goods  for  the 
trader  was  delivered  to  the  defendants  on  the  9th  and  12th 
of  August;  on  the  14th  and  17th  the  goods  arrived  at  the 
waggon-office  of  the  defendants;  on  the  16th  or  17th  the 
trader  became  bankrupt;  and,  on  the  19th,  notice  of  non-de- 
livery to  the  bankrupt  was  given  by  the  consignor  to  the 
defendants,  who,  according  to  order,  on  theSlst  delivered  the 
goods  to  a  third  house:  it  was  holden^,  that  the  assignees  of 
the  bankrupt  were  entitled  to  recover  the  goods  deposited 
with  the  defendants  ;  and  that  the  right  of  the  consignor  to 
stoppage  in  transitu,  ceased  on  the  arrival  of  the  goods  at  the 
waggon-office  of  the  defendants  in  London. 

4  Dixon  andoUien,  auipieetof  Bat-    e  Rowe  t.  Pickford  and  another,  8 
tier,  a  ban  knipt,  ▼.  Baldweo,  5  Eoit,       Taunt.  S9. 
176. 
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So  if  after  goods  are  sotd^  they  remain  ia  the  frarehome 
of  the  vendor,  and  he  receives  warehouse  rent  for  them,  ttita 
amounts  to  a  delivery  of  the  goods  to  the  purchaser,  so 
as  to  put  an  end  to  the  vendor's  right  of  stopping  them  m 
transitu. 

So  where  the  purchaser  of  goods  received  from  the  seller 
an  order  to  the  wharfinger  in  whose  warehouse  the  goods 
were  deposited,  to  deliver  them  ;  and  the  purchaser,  having 
lodged  the  order  with  the  wharfinger,  he  transferred  the 
ffoods  into  the  name  of  the  purchaser ;  it  was  holden^  that 
by  such  transfer  the  wharfinger  became  a  trustee  for  the 
purchaser,  and  there  was  an  executed  delivery  as  much  as 
if  die  good»  had  been  delivered  into  the  hands  of  the  pur- 
chaser* So  where  goods  being  entered  in  the  books  of  the 
W.  I.  Dock  Company  in  the  name  of  A.  he  received  the 
usual  cheque  for  them,  which,  havine  sold  the  eoods  for 
money  to  d.,  he  indorsed  and  delivered  to  him,  and  B.  after- 
wards sold  the  goods  on  credit  and  delivered  the  cheque  to 
C. ;  it  was  holaen\  that  on  C.'s  insolvency  A.  could  not 
(for  the  benefit  of  B.)  stop  the  goods,  although  they  continued 
to  stand  in  his  name,  ana  he  paid  rent  for  them,  and  although 
the  cheque  had  not  \feen  lodged  with  the  Dock  Company.  So 
where  Uie  defendants  sold  to  I.  S.  a  quantity  of  timber,  then 
hring  at  their  wharf,  for  the  price  of  which  I.  '8.  gave  the 
defendants  bills  payable  at  a  future  day ;  I.  S.  having  marked 
the  timber  with  Bis  own  mark,  afterwards  sold  it  to  the 
plaintiff,  who  paid  him  for  the  same.  The  plaintiff  went  to 
the  wharf,  apprized  the  defendants  of  his  purchase,  received 
for  answer  thai  it  was  very  well,  and  .that  they  would  go 
with  him  and  shew  him  the  timber,  which  they  accordingly 
did,  and  thereupon  the  plaintiff  put  bis  own  mark  on  the 
timber.  The  bills  given  by  I.  S.  to  the  defendants  baviog 
been  dishonoured,  they  claimed  to  atop  in  transitu;,  but  it 
was  holdeoS  that  there  was  an  executod  delivery,  aud  thet 
the  plaintiff  having  given  notice  to  the  defeodfmta,  thatLS. 
bad  sold  the  property  to  him,  and  his  then  marking  it  as  his 
own,  made  ai?  end  of  the  transit,  and  the  defendants  couU 
no  longer  retain  or  stop  the  timber.  Lord  Ellenboroogh, 
C.  J.  ODserved  in  this  case,  that  the  change  of  mark  from  A. 
to  B.  on  bales  of  goods  in  a  warehouse,  bad  been  holden  by 

# 

f  Htiny  ▼.  Mangltif ,  1  Ctmp.'N.  P.  C.    h  Spear  t.  Tteven,  4  Camp.  N.  P.  a 

452.  251. 

g  Hamian  ▼.  Andenoo,  2  Camp.  N.  P.    i  Stoveld  ▼.  Hugbet,  14  East,  30S. 

C.  243.    See  Wbitehouie  ▼.  F^t, 

12  East,  614. 
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tiM  Hpus^  of  LiOrda»  ina.^te  cafe,  to  operate  as  an  actual 
d<^Hyery  of  the  goods^ 

Where  goods  are  delivered  to  a  vendee  at  a  v?harf,  who 
af^rwarda  abipe  them  tbere^  do  8ub8eq^eDt  stpppage*^  of 
the  goods  in  transitu  can  take  place. 

4.  How  far  the  Ne^tiaiion  of  the  Bill  of  Lading  may  tend 
to  defeat  the  Right  of  stopping  in  Transitu.  Where  the  pro- 
perty in  goods  has  passed  to  a  vendee,  subject  only  to  be 
divested  by  the  vendor's  right  to  stop  them  weiie  in  transitu^ 
,  such  right  must  be  exercised,  if  at  all,  before  the  vendee  has 
parted  with  the  property  to  another  for  a  valuable  conisidera- 
tion,  bond  fide^  and  by  indorsement  of  the  bill  of  lading, 
(without  notice  of  such  circumstances  as  render  the  bill  of 
lading  not  fairly  and  honestly  assignable,)  given  him  a  right 
to  recover  them ' ;  for  the  indorsei^ent  of  a  bill  of  lading  for 
a  valuable  consideration*  and  without  notice  by  the  indorsee 
of  a  better  title,  passed  the  property. 

I'be  legal  title,  however,  of  the  indorsee  of  a  bill  of  lading, 
may  be  impeached  on  the  ground  of  fraud" ;  but  the  mere 
circumstance  of  the  indorsee  knowing  at  the  time  when  the 
bill  of  lading  was  indorsed  and  delivered  to  him,  that  the 
consignor  had  not  received  money  payment  for  his  goods, 
but  had  only  taken  the  consignee's  acceptances,  payable  at 
a  future  day  not  then  arrived,  is  not  sufficient  to  invalidate 
the  title  of  the  indorsee,  in  a  case  where  the  absence  of  fraud 
and  mala  fides  is  found*. 

A.  being  indebted  to  B.  on  the  balance  of  accounts  in- 
cluding bills  of  exchange  still  running,  accepted  by  B.  for  A., 
consigned  goods  to  B.  on  account  of  this  balance.  It  was , 
bolden,  that  A.  was  not  intitled  to  stop  the  goods  in  transitu, 
upon  B.  becoming  insolvent  before  the  bills  were  paid ;  be- 
cause the  goods  Ming  consigned  to  B.  on  account  of  the  ba- 
lace  which  then  existed  in  B/s  favour^  the  property  vested 
in  B.  absolutely*. 

So  if  the  purchaser  of  goods  to  be  paid  by  bill  after  giving 

.    bis  acceptance  during  the  time  of  credit,  and  while  the  goods 

'  are  in  transitu  sells  them  to  a  third  person  for  a  valuable 


k  Noble  T.  AdatM,  7  TMiuiit  59. 

1  LickbanowT.M«soD,2T.R.SS.  See 

Uie  aifuncnt  of  BuUer,  J.  6  Eatt, 

21.  n. 
JD  Wright  T.CampbeU,  4  Burr.  9040. 

Sotomona  t.  NIimd*  S  T.  R.  074. 


Cuming  ▼.  Brown,  9  East.  506.  See 
further  on  thii  iVibject  Coxe  t.  Har- 
den, 4  East,  211.  Waring  v.Coz, 
1  Camp.  N.  P.  C.  369.  and  Barrow 
V.  Coleh  3  Camp.  N.  P.  0. 92. 
Vcrtue  V.  Jewels  4  Camp.  N.  P.  C. 
31. 
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coroideratioii,  without  transferring  any  bill  of  lading  to  him,' 
the  right  of  the  original  vendor  to  stop  the  goods  in  transitu 
is  taken  away  ^ 

By  the  usage  of  trade.  West  India  Dock  warrants^  in- 
dorsed, bond  fide^  and  for  good  consideration,  transfer  the 
property  in  the  goods,  like  a  bill  of  lading,  and  prevent  the 
exercise  of  the  right  of  stopping  in  transitu. 

p  DaTit  T.  ReTDOldsy  4  Camp.  N.  P.  C        396.  per  Plurk,  J.  but  ace  the  ceie  ia 
267.  bknc,  7  Tauot.  265.  and  Lucas  t. 

q  Zwingcr  ▼.  Samuda,  Holt,  N.  P.  C.       Doniea,  7  Tannt.  27S. 
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TITHES. 

I.  Definition.  •—  Of  the  Remedies  in  the  Common  Law 
Courts  for  the  Recovery  of  Tithes^  or  the  Value 
thereof 

11.  Deld  on  Stat.  2  <^  3  Edw.  6.  c.  13.  for  not  setting  out 
Tithes. — Of  the  Provisions  of  the  Statute^  and  the 
Construction  thereof — Of  the  Persons  to  whom 
Tithes  are  due* — Of  the  Persons  by  whom  and 
against  whom  an  Action  on  the  Statute  may  be 
brought.^^Of  the  Declarationr^Pleadings.'^Evi' 
dence.-^  Verdict. — Costs. — Judgment. 


I.  Definition.  —  Of  the  Remedies  in  the  Common  Law 
Courts  for  the  Recovery  of  Tithes,  or  the  Value 
thereof. 

2)EF/N/T/0N.— Tithes  are  a  tenth  part  of  the  aqnual 
increase  of  land,  or  of  beasts,  &c.  on  the  land,  and  of  the  la- 
bour and  industry  of  the  occupier,  payable  to  the  parson  of 
the  parish  for  his  maintenance. 

They  are  an  incorporeal  ecclesiastical  inheritance,  collate- 
ral to  the  estate  of  the  land*. 

As  to  the  time  of  the  introduction  of  tithes  into  England, 
and  their  being  claimed  as  a  civil  right,  with  the  history  of 
them  before  their  legal  establishment,  see  Selden*s  History 
of  Tithes. 

Before  the  stat.  39  H.  8.  c.  7*  an  action  for  tithes  could  not 
have  been  maintained  in  the  temporal  courts ;  but  by  the  7tb 

a  URep.  13.b. 
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■ectioD  of  ttiat  statute  it  is  enacted,  *'  that  any  penons  baying^ 
an  estate  of  inheritance,  freehold,  term,  or  interest  in  tithes^ 
and  being  disseised,  or  otherwise  kept  or  put  out  of  posses- 
sion thereof,  shall  have  such  remedy  in  the  temporal  courts 
for  recovering  the  same  as  the  case  may  require,  in  like 
manner  as  th^  may  for  lands,  tenements,  and  other  here- 
ditaments.** By  force  of  this  statute,  tithes  have  at  this  day 
all  the  incidents  belonging  to  temporal  inheritances.  Hence 
an  ejectment  may  be  mskintained  for  tithes^ 

Where  the  p^ryon  entitled  to  tithes  agrees  by  parol  with 
the  occupiers  of  the  land  that  they  shall  hold  the  lands  dis- 
charged of  tithes  for  a  certain  time,  or  during  the  life  of  the 
tithe  owner,  in  consideration  of  the  payment  of  a  certain 
sum  annually,  an  aption  of  indebitatus  assumpsit  may  be 
maintained  by  the  tithe- owner,  against  the  occupier,  for  the 
non-payment  of  the  sum  agreed  on. 

In  order  tb  support  this  action,  the  plaihtiflT  must  prove 
the  occupation  of  the  defendant,  the  agreement,  and  the  re- 
tainer of  the  tithes  under  that  agreements  To  this  action 
the  defendant  cannot  set  qp  as  a  defence,  that  the  plaintiff 
was  simoniacally  presented^ 

If  by  the  terms  of  the  agreement  'the  money  is  to  be  paid 
oh  a  certain  day*,  interest  will  be  recoverable  from  that  aay  ; 
but  if  it  is  simply  agreed,  that  the  money  shall  be  paid,  and 
there  is  not  any  day  fixed  for  the  payment,  then  the  interest 
cannot  be  recovered. 

By  Stat  7  &  8  W.  3.  c.  6.  (made  perpetual  by  stat  3  &  4 
Ann.  c.  18.  s.  I.)  a  summary  method  of  proceeding  before  two 
J.  P.  is  prescribed  for  recovering  small  tithes  under  the  value 
of  40^.  But  this  statute  contains  a  proviso  %  that  if  the  party 
cdrtlplained  of  shall  Insist  before  the  J.  P.  upk>n  any  presMp- 
"tion,  composition,  tnodos,  igfe^ment,  br  title,  and  deliver 
the  satne  in  writing  to  the  J.  P.  subscribed  by  hitn  or  her.'sibd 
shall  give  security  to  the  complainant  to  'pay  i^ucb  cbsts'as, 
upon  a  trial  at  law,  shall  be  given  against  him,  in  case  the 
prescription,  &c.  be  not  allowed,  then  the  J.  P.  shall  forbear 
to  give  judgn^ent,  and  the  complainant  may  prosecute  the 
adverse  party  for  the  subtraction  of  tithe. in  any  court,  as  be- 
fore this  act  The  9th  section  directs  the  Judgment  given 
by  virtue  of  this  statute  to  be  enrolled  at  the  next  general 

a 

b  Priest  V.Wood,  Cro.  Car.  301.  e  Shipley  v.   Hnmroond,  London  sii- 

c  Peake's  Evid.  411.  ed.  2d.  'tingi,  H.  T.  '44  G.  3.  Lord  BUenbo- 

d  Brooktby  ▼.  WatU,  2  Mmh.  38.         rougthC.  J.S£tp.N.P.C.  114.  Sfd 
S  Taunt.  333.  8.  C.  .     qucre. 

f  S.  8. 
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Siarter  sessionB,  and  after  enrolmeDt,  and  satiafaction  mad'e, 
e  judgment  shall  be  a  bar  to  conclude  the  party  entitled  tc 
the  tithe  from  any  other  remedy. 

By  Stat  7  &  8  W.  3.  c.  34.  (made  perpetual  and  extended 
to  all  customary  payments  belonging  to  any  church  or  chapel 
by  1  Geo.  1  Stat  3.  c.  6.)  the  like  remedy  is  extended  to  all 
tithes  due  from  Quakers,  and  two  J.  P.  empowered  to  ascer- 
tain what  is  due,  and  to  order  payment,  so  as  the  sum  ordered 
does  not  exce^  10/. 

These  statutes  were  made  in  favour*  to,  and  for  the  ease 
and  benefit  of  quakers,  and  to  save  them  from  troublesome 
and  expensive  prosecutions.  But  it  was  never  meant  that  s 
mere  scruple  of  theirs,  or  an  obstinate  withholding  of  the 
tithes,  should  be  any  hindrance  to  the  matter^s  bein^  deter* 
mined  by  the  J.  P.  This  would  have  frustrated  the  very 
intention  of  the  legislature,  which  meant  to  give  this  juris- 
diction to  the  justices  in  that  very  case;  where  the  real  rigki 
and  title  to  the  tithes  should  not  be  in  dispute. 

For  the  mode  of  proceeding  under  these  statutes^  see^ 
Bum's  Just  tit  Tithes. 

A  nother  remedy  for  the  subtraction  of  tithe  is,  the  action: 
of  debt  on  the  stat  9.  E.  6.  which  will  be  the  subject  of  the 
following  section. 


IL  Debt  on  Stat.  2  jr  3  Edw.  6.  c.  13.  for  net  setting  out 
Tithes.'^Of  the  Provisions  of  the  Statute,  and  the 
Construction  thereof-^Of  the  Persons  to  whom  Tithes 
are  due.-^Of  the  Persons  by  whom  and  against  whom 
an  Action  on  the  Statute  may  be  brought.'^^f  the 
Declaration.  —  Pleadings.  —  Hvidence.^^  Verdict.  — 
Closts.^^udgment. 

Of  the  Ptofnsions  of  the  Statute^  and  the  ConstmOUm  thereof  {I). 

By  the  first  section  of  this  statute  it  is  enacted,  "  that  eveiy 
of  the  king's  subjects  shall  truly  and  justly,  without  fraud 

g  See  B.  ▼.  Wakefield,  1  Burr.  487.    Bum's  J.  tit  Tithes  8.  C. 


(1)  See  Sir  Edward  Coke*i  exposition  of  this  statute,  2  Inst  6i8. 
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or  guile,  divide,  aet  oat,  and  pay  all  maDner  of  their  predial 
tithes  [^]  in  their  proper  kind,  as  they  arise,  in  such  manner 
and  form  as  hath  been  of  right  yielded  and  paid  within  forty 
years  next  before  the  making  this  act^  or  of  right  or  custom 
ought  to  have  been  paid.  And  no  person  shall  carry  away 
such  or  like  tithes  which  have  been  yielded  or  paid  within 
the  said  forty  years,  or  of  right  ought  to  have  been  paid  in 
the  places  tithable,  before  he  Ii^ls  justly  divided  or  set  forth^ 
for  the  tithe  thereof,  the  tenth  part  of  the  same,  or  otherwise 
agreed  for  the  tithes  with  the  parson^  vicar,  or  other  owner  or 
fiirmer  of  the  same  tithes,  under  the  pain  of  forfeiture  of 
treble  value  of  the  tithes  so  carried  away." 

This  statute  wa3  made  soon  after  the  dissolution  of  the 
monasteries,  before  whidi  time  the  tithes  were  in  the  hands 
of  religious  persons,  and  the  usual  remedy  for  the  subtraction 
of  them  was  in  the  ecclesiastical  courts.  But,  when  tithes 
became  lay  fees,  it  was  thought  necessary  to  provide  a  remedy 
for  these  injuries  in  the  temporal  courts,  and  this  statute  was 
made  for  that  purpose.  It  is  worthy  of  remdrk,  however, 
that  several  years  (nearly  forty)  elapsed  before  any  proceeding 
was  instituted  on  this  statute  in  the  temporal  courts.  An 
opinion  at  first  prevailed,  that  as  the  person  to  whom  the 
treble  value  was  given  was  not  specified,  such  value  belonged 
of  right  to  the  king.  But  in  E.  'i\  99  £liz.  upon  an  informa- 
tion filed  by  the  queen's  attorney-general  against  one  Wood, 
for  not  setting  out  his  tithe,  whereon  the  defendant  was  found 
guilty,  it  was  solemnly  adjudged  by  the  Court  of  Exchequer, 
(upon  motion  in  arrest  of  judgmenti)  that  the  treble  value  did 
not  belong  to  the  king,  but  to  the  party  interested,  who 
might  maintain  an -action  of  debt  for  recovering  the  same. 
In  conformity  with  this  opinion,  an  action  of  debt  at  the  suit 
of  the  party  interested,  (more  frequently  termed,  the  party 
gqeved)  has  ever  since  been  considered  as  the  proper  re- 
medy ;  and  in  Beadils  v.  Sherman,  E.  T.  40  Eliz.  B.  R.  (see 
the  record,  Co.  Ent.  p.  161.  Snd  ed.)  where  this  form  of  action 
was  adopted,  the  plaintiff  obtained  judgment ;  although,  on 
motion  in  arrest  of  judgment,  it  was  urged,  that  as  the  sta* 
tute  had  not  mentioned  the  court  in  which  the  treble  value 
was  to  be  recovered,  the  only  remedy  was  in  the  spiritual 
court.  This  judgment  was  afterwards'  affirmed  on  error  in 
^he  Exchequer  Chamber.    *'  And  now,  (adds  Sir  E.  Coke, 


(2)  .Remarks  will  be  found  ip  the  subsequent  pages  on  those  parts 
of  the)itatute  which  are  prit&ted  ia  italics. 
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lit  the  conclusion  of  the  record,  Co.  Ent.  p.  169.)  actions  of 
tlebt  on  this  statute  are  frequent  and  usual." 

Predial  VV/Aes.]— This  clause  is  expressly  confined  to  pre- 
dial tithes,  and  does  not  extend  to  mixed  or  personal  tithes. 
Hence,  where  in  an  action  on  this  statute  for  not  setting  out 
the  tithes  of  cheese^  calces,  lambs,  &c.  the  plaintitf  obtained  a 
verdict;  on  motion  iii  arrest  of  judgment",  it  was  objected, 
that  the  tithes  in  question  were  not  predial  tithes,  and  conse- 
quently not  within  this  statute,  which,  being  penal,  ought  not 
to  be  extended  by  equity  ;  and  of  this  opinion  was  the  whole 
court  So  where  the  plaintiff  declared  for  not  setting  out 
predial  tithes',  and  other  tithes^  as  the  tithes  of  lamb,  WO0I, 
&c.  and  the  jury  found  a  general  verdict,  judgment  was  ar- 
rested upon  the  like  objection. 

.  Description  of  predial  Tithes* — In  general,  under  the  term 
predial  tithes  are  comprehended  the  tithes  of  such  products 
of  the  earth  as  are  renewed  yearly,  cither  spontaneously  or  by 
culture;  as  the  tithes  of  com,  flax,  hay,  bops,  saffron,  woad% 
&c. ;  and  the  fruit  of  trees,  as  apples,  cherries,  pears,  &c. 

Tithe  of  wood  also,  as  coppice-wood,  &c.  (3),  is  predial, 
and  must  be  set  out  on  the  spot  at  the  time  of  falling,  but 
timber-trees  (gros  boys)  of  the  age  of  twenty  years  or  more, 
are  exempted  from  paying  tithe  by  stat.  45  Edw.  3.  c.  3. 
That  statute,  which  is  declaratory  of  the  common  law',  has 
been  construed  to  comprehend  all  timber-trees,  (of  twenty 
years'  growth  or  upwards)  whether  timber  by  law,  as  oak, 
elm,  or  ash ;  or  by  custom,  as  beech  in  Buckinghamshire  and 
other  places* ;  and  the  exemption  from  tithe,  by  operation 
of  thrs  statute,  extends  not  to  the  body  of  such  trees  only, 
*  but  also  to  the  bark'',  lop,  and  top^  The  subsequent  use 
and  application  of  the  wood  will  not  determine  the  right  to 

k  Boottiv.Soatbraie,2In8t.  649.  m  Abbott  v.  Hicks,  1  H.  Wood,  3d0. 
i  Pain  y.  NicholM,  1  firownl.  65.  Layfield  v.  Cowper,  1  H.  Wood,  330. 

k  Norton  v.  Clarke,  1  Gwill.  428.  n  2  Inst.  643. 

1  Per  Lord  Hardwicke,  C.  in  Walton  o  Ambl.  132. 
V.  Tryon,  Ambl.  132, 3. 


«  (3)  **  All  coppice  woods  are  liable  to  tithes ;  and  although  non 
annuatim  renovaintur,  yet  in  a  certain  course  of  time  after  they  are 
cut  they  grow  up  again  like  saffron,  which  in  some  places  is  not  ga- 
thered oftener  than  once  in  three  years;  but  as  to  timber-trees,  from 
the  ordinary  use  of  them,  the  law  is  otherwise :  they  are  not  cut  at 
a  certain  stated  time.'*  Per  Ld.  Hardwicke,  C.  in  Walton  v.  Tryon 
and  others^  Ambl.  131. 
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(4).  Hence  it  tms  been  molved,  that  the  tope  luui 
lops  of  pollard  oaks,  ashes,  and  elms,  (such  oaks,  &c  beiog 
above  twenty  years'  growth,)  although  cut  for  the  purpose 
of  being  used  as  fuel,  are  not  tithable^;  and  further,  that  the 
age  of  the  tops  and  lops  is  immaterial ;  the  trees  whence 
tney  were  taken  bavins  been  once  privileged^.  In  like  man- 
ner', {aggot-wood>  and  billets  made  of  top- wood,  cut  from 
timber  trees  of  above  twenty  years*  growth,  before  they  were 
made  pollards,  are  not  tithable.  It  is  laid  down  in  9  Inst 
649.  that  if  a  person  cut  down  timber-trees,  tithes  shall  not 
be  paid  for  the  germins  which  grow  out  of  the  roots,  of  what 
^ge  soever,  for  the  root  is  parcel  of  the  inheritance.  But  this 
position  is  said  by  Lord  Hardwicke,  Ambl.  133.,  to  have  been 
contradicted,  and  for  good  reason ;  because  a  great  part  of 
coppices  grow  from  cermins  of  old  timber  trees,  and  it  would 
deprive  tfie  tiergy  of  great  part  of  their  tithes.  And  it  has 
since  been  solemnly  aojudged,  that  oak  wood,  of  more  than 
30  years*  staMing,  growing  not  from  acorns,  but  from  old 
stools,  which  stools  belonged  originally  to  trees  which  had 
stood  more  than  30  years,  is  not  so  clearly  and  universally 
intitled  to  exemption  by  the  statute,  as  to  make  a  verdict 
which  subjects  them  to  tithe  necessarily  a  wrong  verdict*. 

Wood  growing  in  hedge-rows,  not  being  timber,  is  tith- 
'able^  Birch  is  not  such  wood  as  the  statute  intends  by  gros 
boys*. 

The  parson  de  mero  jure  is  intitled  to  tithe- wood,  if  the 
vicar  be  neither  endowed  of  the  same,  nor  claims  to  have  it 
by  prescription'. 

It  seems,  that  an  action  of  debt  may  be  maintained  on  this 
statute  for  not  setting  out  small  tithes,  as  ^ell  as  great  tithes, 
provided  they  are  predial  tithes. 

"  I  have  never  been  able  to  discover  any  inteHtgible  prin- 
ciple upon  which  to  decide  what  is  a  ^reat  and  what  is  a 
small  tithe.  For  a  long  time  it  was  considered  as  a  question 
of  fact,  depending  upon  the  quantity  of  the  article  cultivated 

p  WaltOD  ▼.Tkyon,  Ambl.  ISO.  t  Biggs  t.  Martiii  and  anotber,  1  H. 
q  See  Ram  t.  Fatenaon,  Cio.  Elii.  477.  WMd,  3S1 .  Mantdl  t.  Paine,  P.  3S 
r  Morden  ▼.  Knight,  M.  T.  26  G.  3.        O.S.Bcac.    4  Gwm.  1504. 

Scac.  2  Gwm.  841.  u  Foster  Tf  Lennard,  Cio.  Elix.  1. 

'  %  Ford  V.  Racster,  E.  T.  55  G.  3.  B.  R.  x  Per   cur.  in   Renonlds    ▼.  Green, 

4  Maule  and  Selwyn,  130.  2  Bukt  27.    See  Norton  v.  Clarke, 

1  Qwm«  42S. 


(4)  But  it  seems  that  wood,  applied  to  special  purposes,  may  be 
exempted  iiiom  tithes  by  special  custom,  but  not  otherwise. 


J 


TITB1B8.  l«61 

in  the  Miticalar  pHtrMi.  It  is  now  settled  tibkt  the  qqeMkm 
depetras  upon  tbe  nature  of  the  thing,  and  not  upon  the 
•qutibtitv  of  it,  which  mny  happen  to  be  produced.  It 
woutd  t>e  satisftictory  if  any  precise  authority  could  be  fbund 
is  to  vtrhftt  things  are  to  be  considered  great,  and  what  small 
tithes.  In  the  abience  of  anyrauthority,  all  that  we  can  do  is 
to  determine  the  nature  of  any  tithe  by  its  resemblance  to 
some  other  article,  with  respect  to  wtuch  a  decision  has  al- 
Itady  taken '  place.  That  is  the  only  safe  rule  upoowhicSh 
We  can  proceed."  Per  Best,  J./ in  Daws  V.  Benn»  1  B*-fc 
C.  768,  9. 

On  the  dissolution  of  a  religious  house,  the  rectoiy  of  H. 
became  vested  in  the  crown.  Qu^eh  Eliz,  by  letters  patent, 
granted  to  A.  and  B.^'omnes  decimas' nostras  fi^rbarum  et 
granorum  in  H.**  On  an  issue  between  the  grantees  and  the 
vicar  to  try  the  right  to  the  tithe  of  seed  tares,  it  was 
proved  that  the  former  had  always  received  it,  and  that  the 
vicar  had  received  all  that  were  considered  small  tithe,  the 
tithe  of  tares  cut  green  afid  of  hav:  no  endowment  was 
produced.  It  appeared  in  evidence  that  the  tithe  in  question 
was  claimed  ami  paid  as  a  great  or  rectoi's  tfthe.  It  wds 
holden^,  first,  that  under  the  grant  of  Queen  Eliz.  every  thing 
passed  that  was  before  vest^  in  the  crown,  and  that  the 
grantees  stood  in  the  situation  of  rector.  Secondly,  that  the 
tithe  in  question  was  a  tithe  garbarum.  Thirdly,  that  it  was 
a  great  tithe.  Fourthly,  that  the  presumed  eodowmeOt  of 
lihe  ritSLT  must  be  liioiited  by  prescription,  and  that  neter 
having  received  this  tithe,  be  could  not  establish  a  right  to 
it,  whether  it  was  gr^at  or  small. 

[^tn  such  manner  and  form  as  hath  been  of  right  yielded  and 
paid  within  forty  years  next  before  this  act,  or  oj  right  and 
custom  ought  to  have  been  paid.'] 

In  debt  on  this  statute  bjr  a  rector*,  it  was  stated,  in  the 
declaration,  that  the  plaintiff  was  rector  of  the  parish,  and 
the  defendant  occupier  of  lands  within  tbe  same;  that  t|ie 
tithes  were  within  forty  years  next  before  the  statute  of 
right  yielded  and  payable  and  yielded  and  paid ;  that  die- 
fendant,  in  November,  1791»  ploughed  and  sowed  the  land 
with  com,  which  be  afterwaras  carried  away,  without  set- 
ting out  the  tithe :  on  nil  debet  pleaded,  it  appeared  at  the 
trial,  that  the  land  in  question,  as  far  back  as  any  witness 
knew,  had  been  in  grass,  and  had  been  ploughed  for  the  first 
time  in  1791,  and  no  evidence  was  given  of  its  ever  having 

y  Dawi  T.  Besn,  1  B.  4t  C.  751.  See  poet,  under  tit.  Svfdence,  Halle- 

I  MitcheU   ▼.  Walker,   5  T.  E.  S60.        well  r.  Trappei. 
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paid  tithe.  Chambre.  for  the  defendant,  cpDtended^  that 
the  jury  were  bound  to  find  for  the  defendant,  unless  they 
found  that  tithes  bad  actually  been  paid  in  respect  of  this 
land  within  forty  years  before  the  statute,  of  which  there  was 
not  any  evidence ;  on  the  contrary,  the  evidence  given  rather 
went  to  rebut  such  a  presumption,  and  was  sufficient  to  war- 
rant the  jury  in  presuming  a  grant  in  favour  of  the  defendant. 
Verdict  for  plaintiff.  On  a  motion  to  enter  a  nonsuit.  Lord 
Kenyon,  C.  J.  said,  that  the  usage  had  constantly  been  against 
the  neoessity  of  the  proof  contended  for  by  the  defendant; 
that  he  remembered  many  actions  having  been  tried,  where 
the  lands,  in  respect  of  which  the  tithes  were  claimed  were 
lately  enclosed,  and  where  the  same  objection,  had  it  been 
available,  must  have  prevailed ;  but  the  plaintiff  recovered  in 
all :  that  the  non-payment  of  tithe  of  itself  signified  nothing ; 
and  that  there  was  not  any  ground  for  saying,  that  tithe  ought 
not  to  have  been  paid  here.  BulUr,  J.  observed,  that  with 
respect  to  the  presumption  of  a  grant  in  favour  of  the  defen- 
dant, he  thougnt  he  could  not  leave  that  question  to  the  jury 
without  some  evidence  to  support  it,  and  here  was  none:  if 
indeed  it  had  appeared  that  this  land  had  been  ploughed  be* 
Jorey  and  yet  no  tithes  had  been  exacted  for  it,  that  might  have 
afforded  some  ground  for  such  a  presumption^,hut  bethought 
that  the  onus  of  proving  the  exemption  lay  with  the  defend- 
ant.   Rule  discharged. 

But  in  a  case  where  the  declaration  merely  stated^  that 
the  tithe  had  been  yielded  and  paid  forty  years  before  mak- 
ing the  a)ct,  without  averring  that  tithes  were  payable, 
and  of  right  ought  to  be  paid^  apd  there  was  not  any  evi- 
dence of  tithe  ever  having  been  paid ;  it  was  holden,  that 
the  plaintiff  could  not  recover.  The  court,  however,  granted 
a  new  trial,  ordering  the  declaration  to  be  amended  by  the 
introduction  of  the  necessary  averment.  It  was  admitted 
by  Wilmot,  C.'J.  delivering  the  opinion  of  the  court  in  the 
preceding  case)  that  if  it  appeared  that  the  land  had  never 
paid  tithe,  and  had  been  constantly  ploughed,  it  would  be 
open  to  presumption  of  a  grant;  but  that  the  onus  of  prov- 
ing the  exemption  lay  on  the  defendant  In  a  subsequent 
case  where  the  declaration  omitted  to  state  that  the  tithes  had 
been  paid  within  forty  vears  before  the  passing  of  the  act,' 
the  declaration  was  holden*  bad  after  verdict. 

* 

a  See  the  same  opinion  ezpretied  by    b  Mansfield  v;  Clarke,  5  T.  R.  264,  a. 
Wilmot,  g.  J.  in'Mansfield  y.  Clarke,        3  Gwm.  950.  n.  (g)  S.  C. 
6  T.  R.  266.  n.  c  Butt  v.  Howard,  4  £.  &  A.  655. 
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Justly  divided  or  set  /orifc.]— If  the  owner  justly  divide 
the  tithe  from  the  nine  parts''^  and  sets  it  out,  but  immedi- 
ately afterwards  carries  the  same  away,  this  will  be  con- 
sidered  as  fraud  and  guile  within  this  statute* 

Agreed  for  the  Tithes  with  the  Parson^  ^c,'] — Although  a 
lease  of  tithes  cannot  be  without  deed"*,  yet  a  parol  agree- 
ment for  retaining  tithes  will  be  sufficient  to  bar  the  parson, 
&c.  of  his  action  of  debt  on  this  statute.  An  agreement  for 
the  retaining  of  tithes  is  frequently  termed  a  composition ; 
but  in  the  adoption  of  this  term,  care  must  be  taken  not  to 
confound  it  with  a  composition  real,  which  is  an  agreement 
of  a  different  nature,  and  upon  which  some  remarks  will  be 
made,  when  that  term  occurs  in  the  subsequent  provisions  of 
this  statute. 

It  is  clear,  that  where  a  parson,  &c.  has  entered  into  an 
agreement  with  the  occupiers  of  the  land  for  the  retaining 
of  their  tithes,  an  action  cannot  be  maintained  for  not  set- 
ting out  the  tithe,  until  such  agreement  or  composition  is 
determined,  and  that  such  composition  cannot  be  deter- 
mined, by  the  parson,  &c.  without  giving  a  reasonable  notice 
to  the  occupiers  of  the  land.  I  am  not  aware  of  any  case  in 
which  it  has  been  solemnly  adjudged  what  is  reasonable 
notice  for  the  determination  of  such  composition. 

It  will  be  proper,  however,  to  remark,  that  in  Wyburd 
V.  Tuck,  1  Bos.  &  Pul.  465.  BuUer,  J.  considered  this  point 
as  quite  determined,  observing,  that  in  the  case  of  Hewitt  v. 
Adams,  D.  P.  April  19th,  1782,  where  the  notice  bad  been 
given  only  one  month  before  Michaelmas  Day,  at  which 
time  the  composition  was  payable,  upon  a  (question  put  to 
the  judges,  whether  such  notice  was  sufficient,  they  were 
unanimously  of  opinion,  it  was  not;  and  said  expressly,  that 
a  notice  to  determine  a  composition  ought  to  be  given  with 
analogy  to  the  notice  given  in  a  holding  of  land. 

So  in  Bishop  v.  Chichester,  E.  27  G.  3.  In  Cane.  4  Gwm. 
1316.  2  Bro.  Ch.  C.  161.  S.  C.  Ld.  Thurlow,  C  said,  that  he 
thought  the  rules  of  notice  for  determining  compositions  for 
tithes  were  exactly  the  same  as  those  between  landlord  and 
tenant  from  year  to  year.  In  Wyburd  v.  Tuck,  I  Bos.  & 
Pul.  458.  tjie  principle  of  the  above-mentioned  decision  in 
the  House  of 'Lorcis  was  adopted  by  Buller,  Heath,  and 

* 

d  Healft  ▼.  Sprat,  2  lott.  649.    Ander-    e  Bernard  t.  Eveiu,  1  Lev.  34.     T^ 
Moa*%  caie,  Cls^too,  20.  S.  P.  lUym.  14.  S.  C. 
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Rooke,  is.  (5).  AgreeMy  to  these  opioions,  reasofnable 
notice  for  the  determinatioa  of  a  CQiuposition  is  half  a  yearns 
notice,  ending  at  the  expiration  of  the  year.  But  this  no- 
tice is  not  required  to  be  given  to  an' occupier  who  dis- 
claims the  tilhe  owner's  title  to  the  tithes  in  kind ;  as  where 
the  occupier,  who  had  been  under  a  composition,  refused 
to  pay  it  or  to  set  out  the  tithe  ^  alleging  that  he  was  ex- 
empted by  a  modus. 

The  general  doctrine  laid  down  in  Hewitt  v.  Adam»  ^s  to 
the  necessity  of  a  notice  to  determine  a  composition,  was  re- 
CGffnized  in  Fell  t.  Wilson,  19  East,  83.,  where  it  was 
hmdeni  that  a  mere  general  demand  of  tithe  and  a  refusal  to 
take  the  sum  tendemi,  could  not  be  considered  as  a  deter- 
mination of  a  subsisting  composition. 

A  compositioo  betwj^^n  the  incumbent  and  the  occupiers 
of  land  within  tbp  ptsrish,  determines  on  the  deatjb  9^t^e  in- 
cumbent*^ and  his  sucf^e^^r  is  npt  obliged  to  give  notice  of, 
his  inteotkxi  to  take  tb^  tithes  in  kind ;  out  if  the  successpi*, 
after  indncticm  into  tkfi  benefice,  accept  the  compositipn^ 
Sttch  acceptaooe  will  be,  deemed  a  con/irmatioh,  ana  in  sucl^ 
case  the  regular  notice  qi^upt  be  given  (6). 

i  B<mer  ▼.  Migor,  C.  B.  I  Broderip,  4.      g  Agreed  in  Brown  ▼.  Barlow,  H.  3  O. 

2  Scttcc.  3  Qwm.  lOOA. 


(5)  Bft^f  C.  J.  axprsaied  a  different  opinion,  obs^rvniff,  **  that 
tba  iln^lo^  between  land  an4  tiUie  <iid  oot  appear  satismctory  to' 
him;  tand^wip  eithi^r  taken  OQ  a  liolding  from  Lady-day,  or  from. 
]^|€bai^liii9^  or  tKfxxK  soipe  other  time,  and  then  notice  to  quit  mo^t 
b^.giyen  a^cordinely.  6ut  if  a  composition  is  to  be  determhteS 
on  any  just  priiiciples,  tlie  notice  must  be  given' from  a  period 
suita'bfe  to  the  nature  of  the  tithes,  and  with  Tefetion  to  the 
manner  and  cultivation  of  the  land.  There  must  be  sach  a  rule 
as  will  enable  the  tenant  to  cultivate  his  land  in  themanner  most 
ben^fifiial  to  himself,  aocordinglv  as  he  is  to  ^y  a  comp6sition  or 
in  kind."  It  has  always  been  the  received  opinion  of  the  Oourt  of 
£](che|[]uer,  that  such  a  reasonable  notice  should  be  ffiven  as  might 
determine  the  farmer  in  what  manner  to  cultivate  his  Tand.  ' 

(6)  A  rector  agreed  with  an  occupier  6f  land  for  a  certain  sum  of 
money,  in  lieu  of  tithes  payable  yearly  at  Michaelknas^.  The 
rector  died  about  a  month  before  Michaelmas.  It  was  decre^, 
that,  the  agreement  having  been  determined  by  the  death  of  the 
rector,  the  successor  should  be  entitled  to  tithes  in  kind  from  such 
death,  and  the  executor  of  the  last  incumbeii^  to  a^proportipii,  4c* 
cording  to  the  agreement,  until  the  death  of  tbe  i^f^tator.  *         ' 

•  M.  T.  1730.  Bunb.  294. 
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If  A  rector,  &c,  having  made  a  composition^  leaie  tithes, 
and  the  lessee  makes  no  alteration  in  the  composition ;  when 
the  tithes  revert  to  the  rector,  &c.  the  occupier  of  land  will 
continue  to  hold  under  the  composition  originally  made  by 
the  rector,  &c.  and  consequently  will  be  entitled  to  notice, 
bdbre  the  rector,  &c.  can  take  the  tithes  in  kind. 

The  late  vicar  of  A.  made  certain  compositions  with  his 
parishioners  for  the  vicarial  tithes^  which  were  payable  on 
the  29th  September;  and,  the  lEaster  offerings  were  payable 
on  the  10th  April  in  each  year;  and  having  received  bis  com- 
positions up  to  the  29th  September,  1809,  he  died  on  the 
10th  March,  1803.  In  the  May  following,  the  defendant,  the 
present  vicar,  was  presented,  and  in  November  following 
was  inducted.    The  Easter  offerings  were  collected  by  the 
sequestrator  after  April,  1803,  and  were  paid  over  by  him  to 
the  defendant;  and  after  Michaelmas,  in  the  same  year»  the 
defendant  received  the  vicarial  tithes  from  some  01  the- pa^ 
rishioners,  according  to  the  composition  of  his  predeeesff>r, 
and  from  others  according  to  new  compositions*  some  more^ 
some  less,  than  the  former,  in  all  to  the  amount  of  181/.  and 
upwards.    The  plaintiffs,  who  were  th^  personal  represen- 
tives  of  the  late  vicar,  brought  this  action  for  moniey  bad  and 
receivedt  ftgainiit  the  present  vicar,  to  recover  ^  (>r9portion  of 
such  compositions  up  to  the  time  pf  the  late  vicar's  death, 
amounting,  as  they  calculated  them,  to  68/.  and  upwards. 
The  defendant  disputed  his  liability  to  account  for  the  com*  . 
positions  which  were  not  due  till, his  own  time,  but  paid  90/. 
into  court,  in  order  to  recover  fmy  small  sumjs  which  ipight 
have  been  due  for  tithes  or  dues,  which,  if  received  in  kind, 
might  have  accrued  between  the  99th  of  September,  1809, 
and  the  death  of  his  pr^ecessor  on  the  10th  or  March,  1803 ; 
which  sum,  it  clearly  appeared,  was  more  than  sufficient  to 
cover  any  such  tithes  or  dues.    It  was  cpnti^nded  that  the 
present  vicar,  having  adopted  the  composi(jpr\s  made  by  bis 
predecessor,  and  received  them  as  sycb ;  apd  the  considei^- 
tioA-for  SMch  payment  h^ing  for  tithes,  part  of  which,  at  least, 
bad  accrued  in  the  time  pf  SMch  predecessor^  hwi  thereby 
charged  himself  with  receiving  a  prpportipnable  part  of  tl^e 
gross  sum«  up  to  the  time  of  his  predecessor's  de^th  for  his 
uae,  and  had  admitted  bis  liability,  pro  rat&  to  the  plaintiif?, 
by  payment  of  money  into  court    This  casje  was  compared 
to  the  case  of  Paget  v.  Gee,  Ambl.  19$.  1  Burn's  Just  tit 
Distress,  s.  18.  where  tenant  in  tail  having  leased  but  pot  ac- 
cording tp  the  statute,  and  dying  without  issue,  between  (be 

h  WybuM  v.  Tuck,  1  Bos.  ft  Pal.  458.       i  WiUiami  v.  Powell,  10  Eait,  S60. 
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days  of  payment,  and  the  remainder-tnaa  having  received  the 
whole  rent.  Lord  Hardwicke  held  the  latter  liable  to  account 
for  a  proportion  up  to  the  death  of  tenant  in  taif:  but,  p^r 
Lord  EUenborough,  C.  J.,  in  the  case  cited,  each  day's  occu- 
pation by  the  tenant  was  valuable  to  him,  and  therefore  there 
might  be  an  equitable  apportionment  of  the  rent  accruing 
from  day  to  day,  in  respect  of  such  valuable  occupation ;  and 
the  remaiqder*man,  who  received  the  whole,  might  well  be. 
considered  as  equitably  accountable  for  the  proportion 
which  accrued  in  the  time  of  the  tenant  in  tail.  But  here 
the  composition  wad  at  an  end,  by  the  death  of  the  former 
vicar,  and  the  present  vicar  in  fact  received  nothifig  for  him ; 
for  no  tithes  had  become  due  since  the  last  payment  in  Sep- 
.  tember,  beyond  what  the  money  paid  into  court  was  suf- 
ficient to  cover. 

Second  Section  of  StaL  ^^3  Ed.  6*]—**  The  second  sec- 
tion empowers  the  rector,  &c.  or  his  serlrant,  -to  see  that  the 
tithe  is  justly  set  forth,  and  to  carry  away  the  same,  and  gives 
a  remedy  in  the  ecclesiastical  court  for  the  recovery  of  the 
double  value  of  tithe  subtracted  with  costs'* 

As  to  the  first  part  of  this  branch,  it  is  merely  declaratory 
of  the  common  law,  because,  for  stopping  the  way  of  the 
party  to  whom  the  tithes  ought  to  be  paid,  an  action  on  the 
case  might  have  been  maintained  at  common  law.  As  to 
the  second  part  it  is  to  be  observed,  that  the  parson,  &c.  was 
entitled  in  the  ecclesiastical  court  to  recover  the  tithes  them- 
selves, and  therefore  the  double  value  in  addition  made  the 
recovery  in  the  ecclesiastical  court  equivalent  to  the  treble 
forfeiture  under  the  former  clause ;  but  costs  being  given  by 
this  action,  rendered  the  suit  in  the  ecclesiastical  court  more 
advantageous ;  for,  at  the  common  law,  the  plaintiff  was  uot 
entitled  to  costs^;  but  now,  by  stat  8  &  9  W.  3.  c.  II.  s.  3. 
'*  in  actions  of  debt  upon  the  statute  for  not  setting  forth 
tithes,  wherein  the  single  value  or  damage  found  by  the  jury 
shall  not  exceed  the  sum  of  twenty  nobles,  (6/.  ISs.  4d,]  the 
plaintiff  obtaining  judgment  on  any  award  of  execution, 
after  plea  pleaded  or  demurrer  joined,  shall  recover  bis 
costs/  In  like  manner,  if  the  plaintiff  was  oonsuit,  or  the 
defendant  obtained  a  verdict,  the  defendant  was-  not  intitled 
to  costs  under  the  stat  S3  H.  8.  c.  15. ;  for  an  action  on  this 
Stat  2  E*  6.  was  not  an  action  upon  a  specialty  or  contract, 
nor  for  a  wrong  personal  immediately  done  to  tb^  plaintiff, 
but  for  a  npn-feasance' ;  but  now,  by  the  same  stat  8  &  9 
W.S.C.11.S.3.  *' If  the  plaintiff  shall  become  nonsuit,  or  suffer 

k  2  Inst  651.  i  DowQton  ▼.  Finch,  3  Intt  651. 
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«  discontinuance,  or  a  verdict  shall  pass  against  him,  the  de- 
fendant shall  recover  his  costs." 

Third  Section  of  StaL  2  6f  3  Edw.  6, — ^The  third  section 
provides,  "  that  tithe  of  cattle,  feeding  in  any  waste  whereof 
the  parish  is  not  known,  shall  be  paid  to  the  parson,  &c.  of 
the  parish  in  which  the  owner  of  the  cattle  dwells." 

Fourth  Section. — By  the  fourth  section  it  is  enacted,  "  that 
no  person  shall  be  sued  or  otherwise  compelled  to  yield  or 
pay  tithes  for  any  manors,  lands,  iScc.  which  either  by  the 
iaws  and  statutes  of  the  realm^  or  by  any  privilege  or  pre- 
scriptwn^  are  not  chargeable  with  the  payment  of  tithes,  or 
are  discharged  by  any  composition  real" 

Laws  of  the  reaim.'] — ^Tbat  is,  by  the  common  law  and 
customs  of  the  realm.  Of  common  right,  no  tithes  are  to  be 
paid'Of  quarries  of  stone  or  slate,  because  they  are  parcel  of 
the  freeoold*,  and  the  parson  hath  tithe  of  the  grass  or  corn 
which  grows  upon  the  surface  of  the  land  in  which  the  quarry 
is;  so  also  not  for  coal,  turf,  flags,  tin,  lead,  brick,  tile, 
earthen  pots,  lime,  marie,  chalk,  and  such  like,  because  they 
are  not  the  increase,  but  of  the  substance  of  the  earth.  And 
the  like  has  been  resolved  of  houses  considered  separately 
from  the  soil,  as  having  no  annual  increase ;  but,  by  parti- 
cular custom,  tithes  of  any  of  these  may  be  payable. 

Statutes.'] — See  stat  27  H.  8.  c.  SO.—- 31  H.  8.  c.  IS.— 
39  H.  8.  c.  7. 

Privilegt  or  Prescription.] — At  the  common  law",  spiritual 
persons,  that  is,  bishops,  abbots,  &c.  were  capable  of  a  dis* 
charge  of  tithes,  1.  By  bull  of  the  pope ;  Sndly,  By  compo- 
sition ;  3dly,  By  prescription;  and  these  were  absolute;  4th ly. 
By  order,  as  the.  Cistertians,  Templars,  and  Hospitallers  of 
Jerusalem  (71.    This  privilege  was  granted  to  these  orders, 

m2JDit.  651.  n   Hob.  296,  7. 


(7)  The  Italian  merchants'  founded  the  convent  and  hospital  of 
St«  John  of  Jerusalem,  the  cradle  of  the  monastic  and  military 
order  which  has  since  reigned  in  the  isles  of  Rhodes  and  Malta. 
See  Gibbon's  Decline  ana  Fall.  Pope  Innocent  the  Third,  A.  D. 
1197,  by  bull  or  decretal  epistle,  discharged  the  order  of  Pr«emon- 
stratenses  from  the  payment  of  tithes  for  lands  of  their  own  culture; 
Imt  this  bull  not  having  been  received  and  allowed  in  England,  it 
has  been  holden,  that  lands,  formerly  parcel  of  a  greater  abbey  of 
this  order,  are  not,  by  virtue  of  the  saia  bull,  exempt  iVom  payment 
of  tithes.  Townley  v.  Tomlinsoh,  T.  2  G.  3.  Scacc.  3  Gwm.  1004. 
Same  v.  Same,  E.  11  G.  3.  Scacc.  3.  Gwm.  1017. 
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by  an  ancient  council^  explained  by  the  council  of  Lateiao, 
A.  D.  1915,  and  allowed  by  tbe  general  consent  of  the  realm*; 
but  it  extended  to  such  lands  only  as  they  had  before  the 
council,  A.  D.  1915,  and  could  be  enjoyed  only  by  the  reli* 
gious  persons  themselves,  while  those  lands  remained  in  their 
manurance.  The  greater  part  of  these  exemptions  would 
have  fallen  with  the  spiritual  persons,  to  whom  they  were  an- 
nexed, upon  the  dissloiution  of  the  abbeys  bv  Henry  VllL 
had  they  not  been  supported  and  upholden  by  the  91st  section 
of  the  Stat  31  H.  8.  c«  13.  (by  which  all  the  religious  houses 
above  the  value  of  900/.  per  annum,  were  dissolved ; )  whereby 
it  is  enacted,  **  that  the  king,  and  every  person  having  heredi« 
taments  belonging  to  monasteries,  or  otner  religioas  houses, 
shall  enjoy  tbe  same,  discharged  of  pdyment  of  tithes,  in  as 
laif^e  and  ample  a  manner  as  the  abbolB,  &c.  enjoyed  tbe 
same,  a^  the  time  of  their  dissolution.'-  By  virtue  of  this 
ckujae,  hyvofin  holding  abb^  lands  emoy  the  seveial  exempt 
tions  from  tithe  bef6r6*meiitioned,  as  derivatifes  from  the  re- 
ligious persons,  who  were  entitled  to  them  previously  to  the 
dissolution.  These  esemptioite  extend  to  monasteries  which 
Were  dissolved  and  came  to  the  crown  after  tbe  4th  of  Febru- 
try,  97  H.  8.  and  before  the  31  H.  8.  although  tbey  were  ttit 
io^KMseasion  '  of  tbe  crown  at  the  time  vrtoi  &e  atat.  31  H.  & 
c  13.  passed.  And  not  only  tenants  in  fee  of  sooh  bmds 
eiyoy  these  exemptions,  but  also  where  the  estate  is  divided 
into  portions,  as  under  a  marriage-settlement,  the  several 

Krties,  whether  tenants  for  life"),  or  in  tail%  as  they  succes* 
'ely  come  into  possession,  are  entitled  to  hold  the  landa 
tithe  free.  But  where  an  abbot  enioyiqg  a  privily  of  dis- 
charge of  tithe  vrhile  the  land  was  in  his  own  manorancey 
made  a  gift  in  tail ;  and  afterwards  by  the  ^1  H.  d»  tbe  abbe;y 
was  dissolved ;  it  was  holden  that  the  donee  in  tail  was  not 
entitled  to  the  exemption  from  tithe*.  Secus  if  a  common 
recoveiy  had  been  suffe^. 

By  virtue  of  this  clause,  also,  the  owner  of  abbey  lands  is 
entitled  to  a  discharge  of  the  payment  of  tithes^  if  he  4an 
shew  th^t  at  the  time  of  the  dissolution  there  bad  been  an 
i|nity  of  pcMssession  of  tbe  rectory  and  land  tithable  from  time 
immemorial,  and  there  be  not  any  evidence  that  tithes  have 
ever  been  paid :  for,  although  a  perpetual  unity^  in  the  prior 
oi  the  monasteiy,  or  religious  home,  before  the  stiUiite^  op^ 
rated  not  as  a  d^^bmig^  but  wly  as  a  siispensioA  ef  p^mw^ 

0  Se0  Staved  v.  UllitlMMn,  Hafdr.  101.  r  WUiofi  ▼.  Radinaa,  Hnidc.  174 

p  Tate  ▼.  S^eltoD,  4  Gwm.  150$.  i  Pamer  v.  Sbeenao,  BeO.  199- 
q  Hett  T.  Keed^  t.  39  O.  3.  Scace, 
4  Gwm.  1616. 


•TITHES.  .    1269 

Waiise  he  could  not  pay  tithes  to  himself;  yet,  inasmuch 
as  the  greater  part  of  the  monasteries  were  discharged  from 
tithe,  by  bull  or  prescription,  the  courts,  after  a  lapse  of 
years,  will  presume  that  such  discharge  existed  at  the  time 
of  tte  dissolution,  but  that  the  records,  or  proofs  of  those 
diBchaiiges,  cannot  be  produced  after  so  long  a  unity  of  pos- 
session. A  discharge  by  unity  therefore  is,  as  Pollexfen 
terms  it,  a  discharge  by  bull,  or  by  prescription  presumed^ 
but  not  proved.  And  the  mere  circumstance  of  the  lands 
tithable  being  under  lease  at  the  time  of  the  dissolution,  will 
not  destroy  this  presumption*;  but  if  it  appear  that  the 
lessee  paid  tithe,  that  will  destroy  the  presumption".  The 
discbarge  by  unity  must  be  pleaded  as  a  discharge  of  the 
pqyment  of  tithe,  and  not  as  a  discharge  generally. 

'Lands  formerly  belonging  to  a  Cistertian  abbey  are  dis- 
charged of  tithes''  whilst  in  the  manu ranee  of  the  owner,  al- 
though such  lands  were  under  lease  for  years  (8)  at  the  time 
of  toe  dissolution  of  the  abbey ;  for  the  privilege,  though 
personal,  existed  at  the  time  of  the  dissolution,  though  not  in 
esie^  yet  in  right ;  and  the  reversioners  were  entitled  to  the 
discharge,  as  soon  as  the  lands  reverted  into  their  own  hands. 

It  is  to  be  observed^,  that  the  lands  belonging  to  those  ab- 
beys which  came  to  the  crown  by  stat.  37  H.  8.  c.  98.  (that 
is  the  lesser  abbeys,)  are  not  entitled  to  these  exemptions, 
although  such  lands  were  discharged  in  the  hands  of  the 
fdi^^MMis  bouses ;  for  that  statute  does  not  contain  any  clause 
similar  to  the  9lst  section  of  31  H.  8.  c.  13. 

In  FoBset  v.  Francklin,  T.  Raym.  225*  and  Star  v.  Ellyot, 
Freem.  999*  it  was  holden,  that  lands  formerly  parcel  of  the 
possession  of  the  prior  of  St  John  of  Jerusalem,  and  which 
came  to  the  crown  by  3^  H.  8.  c.  24.,  were  discharged  from 
payment  of  tithes. 

Having  enumerated  the  several  discharges  from  tithe, which 
were  ^imjred  by  religious  persons  at  the  common  law  and 
before  the  dissolution  of  monasteries,  and  by  laymen^  u  de- 

t  Wildmui  T.  Cades,  PoUezfeo,  1.  2  RoU.  a«p.  14S.  Ma.  111.  Dy«c, 

«  Benton  v.  Trat,  Moor,  688.  877.  b.  8.  C.  in  maiy. 

X  Cowley  ▼.  Keyt,Scacc.  17SS.  4  Gwm.  j  See  Clayt  41 .  pi.  70.  Bob.  307.  Gro* 

1308.  per  £yre,  C.  B.  Ttoognitiiii^  Jae.  007.     Gro.  On.  488.    8ir  W. 

totsf  ▼.  Bathunt,  Cio.  Jae.  669.  Jobci,  S. 


(8)  Or  for  life,  or  in  tail,  par  cur.  in  Wilson  ▼•  RodouiD,  Hardr« 
190.    Hett.  v.  Meads,  Trio.  T.  1799.    Bxehecq.  4  (hmu  1515, 16. 
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rivatives  from  ihoee  religious  persons  siDce  that  period,  it 
mains  only  to  add  a  few  observations  relative  to  the  exemp- 
tions from  tithes,  which  might  be  claimed  by  laymen  at  the 
common  law ;  and  these  were  two  only— Ist.  by  composi- 
tion real ;  and  $d  by  prescription  de  mo<io  decimandi ;  for  it 
is  clearly  established *»  that  by  the  common  law  a  layman  can- 
not prescribe  in  a  non  decimando  (9),  or  set  up  as  a  defence 
to  a  claim  of  tithe,  the  mere  non-payment  of  tithie  from  time 
immemorial,  whether  the  party  claiming  the  tithe  be  lay  im- 
propriator*, or  ecclesiastical  rector,  and  whether  the  non- 
payment extend  to  all,  or  a  portion^  only  of  the  tithes. 

And  this,  nays  Hobart,  is  infavorem  ecclesi^^  lest  laymen 
should  spoil  the  church.  But  there  is  a  distinction  between 
a  prescription  in  non  decimando,  and  a  claim  of  all  or  a  por- 
tion of  tithes,  supported  by  evidence  of  actual  enjoyment  or 
the  pernancy  of  tithes.  I'he  former  is,  as  before  remarked, 
unlawful,  and  cannot  be  maintained.  Nor  can  any  presump- 
tion be  admitted  to  support  it.  The  title  to  the  latter  is  not 
unlawful,  and  long  possession  is  evidence  of  it.  Hence, 
where  there  has  been  an  actual  pernancy  of  all^  or  a  portion' 
of  tithes,  by  lay  hands  under  conveyances  as  lay  property  for 
a  long  period  of  time,  a  court  of  equity  will  not  interpose  in 
favour  of  the  rector,  &&  to  disturb  such  possession  (which 
might  have  a  lawful  commencement),  by  calling  on  the  de- 
fendants to  shew  a  lawful  commencement 

The  king  is  not  by  virtue  of  his  prerogative  dischai^ed  of 

z  Breary  ▼.  Manby,  3  Wood^s  Dec.  43.  c  Fanthaw  ▼.  Rotheiham,    L.   1.   H. 

.  3Bum*8Ece.L.438.3Gwm.904.  March    14.    17&9.      Henley,    Lord 

a  Bnig.   of    Bury   St  Edmund's    ▼.  Keeper,  3  Gwm.  1178.    Edwards  v. 

Evans,  Com.  Rep.  643.  2  Gwm.  757 .  Ld.  Vernon,  23.  Feb.  1781.  Scacc. 

S.  C.  Jennings  v.  Lettis,  3   Owm.  d  Scott  ▼.  Ayrey,  T.  19  Q.  3.  Scacc. 

062.  S.  P.  Strut  ▼.  Baker,  2  Vez.  jan.  025. 
b  Nagle  v.  Edwards,   H    36  O.   3. 

Scacc.  4  Gwm.  1442.(10). 


(9)  Neither  can  a  hundred  or  a  coonty  prescribe  in  a  non  deci- 
mando, for  a  thing  that  is  in  its  nature  de  jure  tithable ;  but  of 
things  which  in  tlieir  nature  are  not  tithable  de  jure^  a  hundred  or 
county  may  prescribe  in  a  non  decimando ;  because  in  such  case 
they  are  discharged  without  a  custom  to  the  contrary,  and  they  do 
but  insist  on  their  ancient  right,  and  that  the  custom  bath  not  pre- 
vailed against  it.  Hicks  v.  Woodson,  Ld.  Raym.  137.  Sallu  655. 
S.  C. 

.   (10)  But  see  the  remarks  of  Ld.  Loughhorongh,  C.  on  ^is  case» 
in  Rose  v.  Calland,  5  Yes.  jun.  186. 
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lith^s  for  the  ancient  demesnes  of  the  crown,  but  he  is  capa*; 
ble  of  a  discbarge  de  non  decimando  by  prescription ;  because 
he  is  persona  mixta  as  well  as  a  bishop.  But  if  the  king 
alien  any  of  his  Jands  so  discharged,  his  patentee  shall  pay 
tithe^;  and,  from  the  time  of  such  alienation,  the  prescription 
is  destroyed  for  ever»  although  the  same  should  afterwards 
pome  into  the  king's  hands  again  by  escheat  or  otherwise^ 

Compoiiiion  reo/.]— >A  composition  real,  according  to  Gib- 
son*, is  *'  where  the  incumbent,  together  with  the  patron  and 
ordinary^  niake  agreement  by  deed,  executed  under  their  hands 
and  «eal8,  that  certain  lands  shall  be  discharged  from  the  pay- 
ment of  tithes  in  specie,  in  consideration  of  a  recompense  to 
the  incumbent,  either  in  money  or  in  lands,  to  him  and  his 
successorstfor  ever,  or  in  some  other  thing  for  their  benefit 
and  advantage."  So  Sir  Simon  Degge^  observes,  '*  That 
which  we  call  a  real  composition  is  where  the  present  incum- 
bent of  any  church,  together  with  the  patron  and  ordinary 
do  agree,  under  their  hands  and  seals,  or  by  fine  in  the  king's 
courts,  that  such  lands  shall  be  freed  and  discharged  of  pay- 
ment of  all  manner  of  tithe  for  ever,  paying  some  annual 
payment,  or  doing  some  other  thing  to  the  ease,  profit,  or 
advantage  of  the  parson  or  vicar,  to  whom  the  tithes  did 
belong."  I 

From  the  preceding  definitions,  it  appears  that  there  must 
be  the  following  requisites  to  constitute  a  real  composition : 
1.  That  the  tithe  be  discharged ;  9,  That  a  composition  be 
given  in  lieu  of  such  discharge ;  3.  That  the  composition 
must  be  made  with  the  consent  of  the  patron  and  ordinary ; 
4.  To  these  it  may  be  added,  that  a  composition  must  have 
be,en  made  before  the  stat.  13  El\z.  c.  10. ;  for,  by  the  third 
section  of  that  statute,  *'  masters  and  fellows  of  colleges, 
deans  and  chapters,  masters  of  hospitals,  parsons,  vicars,  or 
other  persons  having  ecclesiastical  livingor  tithe,  are  restrained 
from  making  any  conveyance  of  the  same,  other  than  by 
lease  for  21  years,  or  three  lives,  from  the  time  when  such 
lease  shall  be  made,  and  resei-ving  thereupon  the  accustomed 
yearly  rent."  And  it  has  been  holden*,  that  a  decree  in 
equity,  confirming  an  agreement  for  the  acceptance  of  land, 
in  lieu  of  tithe  made  since  the  stat.  13  Eliz.  c.  10.  is  not 
-binding  on  a  succeeding  incumbent,  although  such  agree- 

e  Hofham  v.  FoTBter,3  Gwm.  869.  i  Jones  t.  Snow,  T.  20  G.  3.  Scaec. 

f  Compost  V ,  Hard.  316.  3  Gwm.  llQS.Seealso  Cartwrigbt  v. 

g  Gibson*!  Codex,  tit.  30.  c.  5  p-  705.  Colton,  E.  T.  19  G.  3.  4  H.  Wood*s 

in  notis,  ed.  1713.    See  also  Sir  W.  D.  88.  Att.  G.  ▼.  Cholmley,   Amb. 

Jones,  308.  610.  S.  P.  7  Bro.  P.  C  34.  Tomlin's* 

h  J)efg;e,  pi.  2.  c.  20:  ed.  8.  C  D.  P. 
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meiit  was  sanctioned  by  tbe  concurreiioe  of  all  the  pwrtieii^ 
and  although  it  bad  been  acquiesced  under  for  ISO  years^ 

The  best  evidence  of  an  agreement  for  a  real  cotnpositioA 
ii  the  production  of  tbe  deed  whereby  it  was  created ;  where 
tke  deed  cannot  be  produced,  some  evidence  must  be  giveo 
neferrinff  to  tbe  deea,  or  shewing  that  il  once  existed,  inder 
pendently  of  mere  nsage ;  for  if  tt  were  otherwise  tbe  dwrcb 
wodld  bie  defnuded,  aad  ev^eiy  bad  modus  turned  into  « 
good  composition  \ 

5ik  Section  of  Stat.  9(jf  S  Ed.  5.— By  tbe  6th  section  it  m 
enacted,  *Ubat  if  barren  heath  or  waste  grsund,  (other  tbui 
such  as  is  discharged  from  tbe  payment  of  tithes,  by  net  of 
parliament)  whicb  has  laid  barren  and  paid  no  tithes,  by  rm* 
son  of  the  same  barrenness,  be  improved  and  conteifted  inco 
arable  ground  or  meadow,  it  shall,  after  the  end  of  se^en 
years  next  after  such  improvements,  pay  tithe  of  com- and 
hay  growing  upon  the  same." 

But'  if  any  such  barren  waste  or  heath  ground,  has  been 
chained  with  the  payment  of  any  tithes,  and  tbe  same  be 
improved  or  converted  into  arable  ground  or  meadow,  the 
owner  shall,  during  the  seven  years  next  foll</wing  after  tbe 
improvement,  pay  such  kind  of  tithes  as  was  paid  for  the 
same  before  the  improvement. 

Barren  Heath  or  Waste  Ground.*] — Barren  ground^  is  un- 
derstood, by  the  opinion  and  judgment  of  the  common  law, 
to  be  ground  whereof  no  profit  arises  or  grows;  but  ground 
which  has  been  stubbed,  and  afterwards  bears  com  or  grass, 
is  not  barren.  By  waste  ground  is  understood  sucb  ground 
as  no  man  challenges  as  his  own,  or  no  man  can  tell  to  wbom 
it  certainly  belongs,  and  which  lies  uninclosed  and  un- 
bounded  with  hedge  and  ditch ;  but  the  ground  which  is  in- 
closed and  hedged  and  ditched  in,  and  the  land  known,  is 
not  waste  ground.  By  heath  ground  is  to  be  understood, 
ground  which  is  dispersed  and  lies  as  common. 

This  fifth  clause  was  designed  for  tbe  adtancement  of 
tilk^e,  and  consequently,  although  tbe  land  yield  some 
fruit,  yet  if  it  be  barren  land,  quoad  agricultttram^  it  is  withiA 
this  statute*.  On  the  other  hand,  if  the  land  be  not  sudpie 
naturd  sterilis,  but  is  capable  of  producing  a  crop  of  com, 
without  extraordinary  expense  in  the  tillage,  it  is*  not  pro- 
tected  by  tbe  statute.     Such  lands  only  are  within  Uiis 


k  Heathoote  v.  Mainwaring,  3  Bn>.  Cb.    m  Per  Curiam,  Dyei,  170.  b.  in  maig; 
C.  217.  See  Warwick  t.  CoUias,  post.  1276. 

1  S.  6.  n  Slntt.  656. 
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f!lau0e,  aft,  over  and  above  the  necessary  expend  of  inclosing 
and  clearing»  require  also  expense  in  manuring  before  tb^ 
can  be  made  proper  for  agriculture  (11). 

In  a  case  wbere  it  appeared*  that  the  land  had  been  marsh , 
and  sandy  Iand»  and  covered  with  salt  water,  that  from  time 
immemorial  no  grass  bad  been  known  to  grow  thereon,  and  no 

Erofit  had  been  made  of  it,  until  the  tenant,  at  a  great  expense, 
y  the  erection  of  banks  and  sea-walls,  prevented  the  sea 
from  overflowing  the  land,  and  thereby  was  enabled  to  con- 
vert it  into  arable  land,  which  produced  corn :  it  was  holden, 
that  this  land  was  not  protected  by  the  statute ;  Coke,  C.  J., 
Dodderid^  and  Baugnton,  Ja.  oMerving,  that  land  was  not 
barren  which  could  bear  corn  without  cost,  as  this  did,  and 
therefore  tithes  ought  to  be  paid  for  it ;  and  that  the  cir« 
cumstance  of  the  party  having  been  at  great  coats  in  raising 
a  mound  to  make  Ais  good  land,  by  the  exclusion  of  the 
sea,  would  not  alter  the  case  (19). 

Land,  the  tithe  of  which  was  demanded  '^  was  part  of  a 

o  WittT.  Back,  3  Bultt  ISS.    1  Roll,    p  ionet  ▼.  Le  David,  H  31 G.  3.  Scaoc. 
feep.  354.  S.  C.  [Eyre'i  MSS.]  4  Gwm.  1336. 


-btai- 


0^) 

V.  Terr 


(11)  Bairea  ground  is  such  ground  as  will  not  beat  oorti  of  iHelL 
without  very  ereat  cost  in  the  extragrdinaiy  manuring  of  it.  Agre^ 
per  cur.  3  3ulstr«  166.  Barren  inclosed^  within  the  meaning  dftha 
Stat*  Edw«  6.  lAust  be  such  land  as  is  barren  tudvte  naturi  and  not 
land  upon  which  wood  or  the  like  grew  before,  wnich  is  afterwards 
burnt,  and  the  land  converted  into  tillage.  Per  Powel,  J.  Lord 
ttaytn.  991.    See  also  Hom^r  v.  Bonner,^  Mod.  96. 

This  case  is  alluded  to  by  Lord  Hardwicke,  C.  in  Stockwell 
^erry,  1  Vez.  117.  ''There  is  an  expense  in  gaining  land  from 
the  sea,  yet  the  seven  yeai^  are  not  allowed*,  though  overflown 
time  out  of  mind,  because  the  benefit  b  lastiag ;  but  if  an  addhional 
expense  is  necessary  to  mcdae  it  j^roduee  the  nist  ciop^  seven  years 
shall  be  aUpwed/* 

**  A«to  the  ease  of  land  newly  guincd  from  the  sea,  if  that  detet- 
miilation  can  be  sapparted  at  ill,  it  must  be  by  other  reasons  thaa 
those  assigned  in  tne  book.  V  sveh  load  is  not  ph)leotedi  it  must 
be  because  it  is  not  within  the  description  in  tne  statute }  because 
it  is  neither  barren,  no^  waste,  nor  heath  ground,  but  from  the  mo- 
ment of  its  existence  as  land,  is  fertile,  enclosed,  and  capable  of 
tillage,  and  therefore  of  a  description  which  the  statute  cannot 
attach  uppn/'  Per  Eyre,  C.  B.  m  Jones  v.  Le  David,  4  Gwm. 
1338,  9. 


•  See  Sheriogton  v.  Flewood,  Cro.  £111.476. 
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common  acyoining  to  the  town  of  Carmarthen,  belonging  to 
the  burgesses,  formerly  lying  open,  and  depastured  by  cattle 
and  geese,  which  in  the  year  1785  was  inclosed  and  converted 
into  tillage.  One  end  of  it  was  wet,  and  there  was  a  conside- 
rable expense  incurred  in  draining,  as  well  as  in  inclosing. 
In  the  spring  of  1785  it  was  partly  sowed  with  oats,  and 
without  any  manure  produced  a  valuable  crop.  It  was  holden 
that  this  land  was  not  protected  by  the  statute,  not  being 
sudpte  naturd  sterilis,  and  consequently  should  pay  tithe  im- 
mediately: Eyre,  C.  B.  observing,  that  inclosure  was  essen- 
tial, in  some  situations,  to  the  enjoyment  in  severalty,  with- 
out being  essential  to  the  fertility.  Draining  might  be  a  great 
improvement,  might  render  land  more  productive,  which 
would  be  of  itself  productive  without  draining.  It  was  not, 
therefore,  because  a  great  expence  was  incurred  by  inclosing 
and  draining  land  without  more,  that  such  land  should  be 
protected  by  the  statute.  If  land  will  bear  a  crop  of  corn 
without  expense  in  tillage,  this  circumstance  is  decisive  that 
the  land  is  not  sndpte  naturd  sterilis. 

The  land  in  question  was  a  hollow  parcel  of  ground,  sur- 
rounded by  banks  ^;  the  uneven  or  banky  part  was  of  little  or 
DO  value,  and  produced  briars  only,  the  flat  part  was  boggy, 
wet,  and  deep,  so  that  cattle  could  not  go  upon  it  without 
great  danger  of  being  lost;  when  it  was  drained,  and 
ploughed  and  sown,  the  same  could  not  be  harrowed  by  horses 
or  cattle,  but  the  occupier  was  obliged  to  employ  men  to 
harrow ;  the  uneven  or  banky  part  was  not  capable  of  being 
ploughed  without  its  being  first  dug;  the  crops  produced 
during  the  years  for  which  the  plaintiff  claimed  tithe  were 
so  bad,  and  the  profits  arising  from  the  cultivation  bad  fallen 
so  much  short  of  the  money  expended,  that  it  would  not  be 
possible  for  the  defendant  to  be  reimbursed  for  the  same  in 
twenty  years.  Eyre,  £.,  sitting  for  the  chancellor,  held  that 
this  .was  protected  by  the  statute. 

In  a  case  where  it  appeared,  that  an  ancient  warren  and 
sheep-walk  of  107  acres,  in  which  were  some  furzes,  bad 
been  ploughed  and  denshired,  and  produced  a  crop  of  the 
value  of  S40/.' ;  it  was  holden  that  the  land  was  not  sudpte 
9uiturd  barren,  but  profitable  land. 

See  the  like  determination  as  to  a  common  field  for  sheep, 
&c.  which  had  been  overrun  with  brushwood,  briars,  and 
other  weeds '. 

q  Byron  ▼.  Lamb, in  Ch.  4  Gwm.  1594.    s  StockJureU  v. Terry,  1  Vez.  115- 
r  Bouncough  ▼.  Aston,  per  Dolben,  J. 
1693.  Bull.  N.  P.  191. 
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•  So  where  a  wood  had  been  stubbed  and  grubbed  up%  and 
made  fit  for  the  plough,  and  epaployed  to  the  purposes  of 
arable  land,  it  was  holden»  that  it  should  pay  tithe  presently, 
for  wood  ground  is  terra  fertUis  etfacunda. 

The  rule  of  law  for  determining  what  is  barren  ground,  is, 
whether  the  land  is  of  such  a  nature  as  to  require  an  extra" 
ordinary  expense  in  manuring  or  tilling,  to  bring  it  into  a 
proper  state  of  cultivation  %  and  not  whether  it  is  or  is  not 
in  Its  own  nature  so  fertile  as  after  being  ploughed  and 
sown  to  produce  of  itself  without  manuring  or  tillage,  a  crop 
worth  more  than  the  expense  of  ploughing,  sowing,  and 
reaping. 

Land  which  is  of  a  good  natural  quality  shall  pay  tithe 
immediately,  although  the  expence  attending  the  breaking  it 
up  and  liming  it  exceeds  the  return  made  to  the  farmer  in 
the  several  first  years  of  cultivating  it^ 

The  onus  of  proving  that  the  land  is  barren  lies  on  the 
defendant  ^. 

Of  the  Persons  to  whom  Tithes  are  due. 

.  Primd  facie  all  tithes  not  appropriated  belong  to  and  are 
due  to  the  rector  of  the  churcn  of  that  parish  wherein  they 
arise.  But  the  parson  of  one  parish  may  claim  by  prescrip- 
tion a  i>ortion  (13)  of  tithes  in  the  parish  of  another*. 

Extra-parochial  tithes  belong  to  the  king*,  who  is  a 
mixed  person^,  and  capable  of  tithes  at  the  common  law  in 
pernancy  c.  *  This  right  extends  to  all  extra-parochial  lands', 
and  is  not  confined  to  such  as  are  strictly  speaking  forests. 

t  IUi.H.  QJac.C.B.Slost.  656.    See  z  14  H.4. 17.  a.  44  AM.pl.  S5. 1  RoL 

also  Bunb.  159.  Anon.  Freem.  334.  Abr.  657. 

tt  Warwick  t.  CoUini,  2  Maule  ft  Sel-  a  22  An.  pi.  75.  2  Inst.  647.    1  Roll. 

.  wyn,  349.    Ld.  Selsea  ▼.  Powell,  6  Abr.  657. 

Taunt.  297.  S  P.  b  10  H.  7. 18.  a. 

X  Warwick  v.  Collins,  5  M.  ft  8. 166.  c  2  Rep.  44.  a.  Cro.  Eliz.  512.  per  cur. 

7  Agreed  per  Cuiiam  in  Ld.  Selsea  v.  in  Banister  ▼.Wrig;ht,St)r.  Rep.  137. 

Powell,  6  Tftunt.  299.  d  Attorney-General   ▼.   Ld.  Eardlej, 

8  Pri.  53. 


(13)  Portions  are  the  remains  of  those  arbitrary  consecrations  of 
tithes  which  took  place  before  the  settlement  of  the  parochial  rieht 
of  tithes.  The  precise  time  at  which  the  parochial  ri^ht  of  tithes 
was  settled  cannot  be  ascertained;  according  to  Sir  Simon  Degge, 
it  was  settled  by  a  perpetual  constitution  early  in  the  thirteenth 
century. 
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AnteoadfiDthr  to  tke  stalntoi  ftr  the  JAu6Mkm  of  mooi*- 
teiMit  tpiritiiM  peraow  ooly^  or  «  mind  femfa,  bad  capa- 
city to  take  tltbet :  mere  laymen  were  incapable  of  then/, 
except  in  special  cases,  as  in  the  case  of  Pigot  t.  Heron  f, 
Cro.  Eliz.  586.  785.  cited  in  2  Rep.  45.  a.  where  it  was  ad- 
judged,  that  a  lay  person,  owner  or  a  manor,  miffbt  prescribe 
that  be  and  all  those  whose  estate  he  bad  in  the  manor  of 
Dale,  in  Dale,  from  time  whereof,  &c.  had  paid  to  the  par- 
son of  Dale,  for  the  time  beii^  a  certain  pension,  yearly,  for 
maintenance  of  divine  service  there,  in  satisfaction  of  all 
tithes  within  the  same  manor,  and  further  prescribe  in  a  que 
estate  in  respect  of  such  pension,  for  all  the  tithes  within  the 
manor. 

Since  the  statutes  for  the  dissolution  of  monasteriesS  the 
tithes  which  were  appropriated  to  the  monasteries  8odit8oWed« 
are  become  lay  fee,  ana  laymen  are  capable  of  them  in  per*' 
nancy,  not  qu&  laymen,  but  as  tbe  derivatives  of  the  ecclesi- 
astical persons  to  whom  they  formerly  belonged. 

As  laymen  were  incapable  of  having  any  tithes  until  the 
dissolution  of  the  monasteries,  there  cannot  be  any  ancient 
descent  with  respect  to  tithes : 

A  rectory  in  Kent*,  formerly  belonging  fo  one  of  the  dis- 
solved monasteries,  having  been  granted  by  Henry  VIII.  to  a 
layman,  to  be  boMen  by  fee  by  knigbt*s  service  in  capiU;  it 
was  adjudged,  that  Sltbougb  tbe  lands  were  descendible  ac« 
cording  to  tbe  custom  of  gavelkind,  yet  the  tithes  must  de- 
scend to  tbe  eldest  son,  according  to  the  rules  of  descent  at 
tbe  common  law. 

A  parson  shall  not  pay  tithe  fbr  bis  glebe  to  tbe  vicar :  fef 
ecdesia  decimas  solvere  ecclesiae  non  debet^  But  if  tbe 
parson  lets  his  ^lebe  for  yeais  \  reserving  a  rent,  tbe  lessee 
shall  pay  him  tithes. 

A  rector  is  of  common  right  entitled  to  all  kind  of  tithes, 
the  vicar  can  claim  against  the  rector^  by  endowment  only; 
or  prescf  iption  and  usage,  as  evidence  of  eiuioyrment 

Where  there  is  not  any  written  endowment",  and  the  vicar 
has  been  in  tbe  perception  of  all  tbe  small  tithes,  the  court 
will  presume  him  entitled  to  all  small  tithes  of  modern  intro- 
duction. 

Where  an  estate  bad  been  purchased,  free  ftotn  rectorial 

f  ^a.ioDo€T.L«ulirf^S  N.E.  60S.  k  Bluaoo  ▼.  MmsIod,  Qro.  Bin.  47S. 

gM.a9&40£lis.  B.R.  See alaoCro. £K». 67S. 

h  Cro.  Elis.  5^^.  1  Owen,  39. 

i  Doe  d.  Lushio^toD  V.  Bp.  of  Laadsff  m  Payne  t.  Powletl,  E.T.  93  Q.  3. 

and  others,  2  N.  R.  491.  Scacc.  3  Gwnu  1347. 
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lithe»  with  a  right  of  ootDimni  tberato  winexedi  and  the  com- 
ttOQ  was  afterwatds  locIaBed  under  an  aot  of  partianientt  and 
certain  land  was  allotted  to  the  owner  of  the  estate  in  Men  of 
the  right  of  common^  it  was  holden  that  tithe  was  not*  pay^ 
able  in  respect  of  the  allotted  land. 


By  whom  and  against  whom  oa  Action  o»  the  StatiUe  mpy-  he  hfougkL 

This  action  may  be  brought  by  the  rector^,  or  by  one  or 
more>  farmers  of  the  rectory. 

If  the  rector  be  entitled  to  two  parts,  and  the  vicar  to  a 
third  part  of  the  tithe,  and  the  parson  and  vicar,  by  several 
leases,  demise  their  respective  shares  to  a  third  person,  such 
lessee  may  maintain  an  action  for  not  setting  lorth  all  the 
trtbes«. 

The  right  to  tithes  accrues  immediately  on  the  severance, 
consequdntly  this  action  must  be  brought  by  the  person  enti- 
tfed  to  the  tithes  at  the  time  of  severance : 

Rence,  where  A*  executed  a  lease  of  tithes  to  B*  on  a  d^y 
subsequent  to  their  severance,  but  before  the  tithes  were 
carried  away  by  the  occupiers  of  the  land,  it  was  adjudged 
that  B.  could  not  maintain  an  action  on  this  statute'. 

The  action  can  be  brought  by  the  party  grieved  only ;  hence 
where  this  action  was  brot^ht  by  the  plaintiff  for  himself 
and  the  queen^  judgment  was  arrested*. 

A  man,  being  possessed  of  a  lease  of  tithes  in  right  of  his 
Wife,  as  executrix  to  her  former  husband  ^  grants  ^*all  his 
right,  title,  and  interest"  in  the  aforesaid  tithes  to  A.  S. ;  it 
was  holden  that  the  grant  was  good,  and  that  A.  B.  might 
maintain  an  action  on  this  statute  for  not  setting  out  tithes. 

If  executrix  of  lessee  for  years  of  a  rectory  take  husband, 
the  husband  and  wife  may  join  in  an  action  on  this  statute*. 

As  the  action  on  this  statute  is  a  personal  action,  tenants  in 
common  of  tithe  ought  to  join  as  plaintiffs" ;  and  if  they  dp 
not  join,  advantage  may  be  taken  of  it  by  pl^  in  abatement, 
but  not  in  arrest  of  judgments 

B  Btf «le  ▼.  Vatxii,  6  B.  ft  A.  OS.  t  AmoM  V.  Wdgood,  Cro.  Ht,  318.  !•- 

o  Day  ▼.  Peckwell,  Moor,  915.  oo^oixed  by  de  Qrey,  C.  J.  in  Thrust- 

p  Kent  V.  PenkeTOD,  Cro.  Jac.  70.  out  ▼.  CoppiBf  3  WUt .  S7S. 

q  ChampenioB  t.  Hill,  YeW.  63.  Cra.  «  Btadlea  aad  wife  t.  Shttiim,  Cro. 

Jac.  6S.  Bliz.  613.  judgownrt  afinstd  on  er- 

r  Wybaid  ▼.Tucki  1  Boa.  ft  Ful.  458.  rar. 

a  JohDi  ▼.  Came,  Moor,  Sll.    Cro.  z -Greenwood^a  caaa,  Ghiyt.  96. 

Blis.  6tl«,  8;  C.  y  Cole V.  Bwlraiyill.  Sidt  49.  ABtalao 

post.     . 
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This  action  may  be  maintaiiied  by  executdrt*,  .for  it  is 
Within  the  equity  of  the  statute  of  the  4th  Edw.  3.  wbidi 

Eives  to  the  executor  an  action  of  trespass  de  bonis  testatoris ; 
ut  will  not  lie  against  executors. 

Generally*  the  person  entitled  to  the  nine  parts  at  the 
time  of  severance,  ought  to  set  forth  the  tithe,  and  if  he 
foils  in  so  doing,  the  owner  of  the  tithe  may  sue  him,  al- 
though his  interest  in  the  land  be  determined  before  the 
tithes  were  carried  away,  provided  be  remain  owner  of  the 
eorum 

If  there  be  two  joint-tenants^,  and  one  only  enter  and  oc- 
cupy, this  action  is  maintainable  against  the  join t-tehant,  who 
occupied  alone. 

So  if  there  be  two  tenants  in  common  *,  and  one  of  them 
sets  out  his  tithe,  and  the  other  carries  it  all  away,  the  action 
shall  be  brought  a^inst  that  tenant  in  common  alone  who 
carried  the  whole  tithe  away. 

If  a  person  buy  com,  standing,  of  the  proprietor  of  a  rec- 
tory', he  must  pay  tithe,  unless  he  has  special  words  in  the 
contract  to  discharge  him  from  payment  of  tithe ;  and  the 
carrying  away  such  com,  without  setting  out  the  tithe,  will 
render  him  liable  to  an  action  on  this  statute. 


Of  the  Dedaratim. 

It  is  not  necessary  for  the  plaintiff  to  set  forth  his  title  spe- 
cially ;  because  it  is  but  inducement  to  the  action ;  it  is  suf- 
ficient for  him  to  allege  generally,  that  he  is  rector,  proprietor, 
or  farmer,  without  shewing  by  what  title* ;  for  this  is  a 
personal  action,  grounded  merely  upon  a  contempt  against 
the  statute,  in  not  setting  forth  the  tithes,  and  not  for  the 
recovery  of  the  tithes,  although  the  title  to  the  tithes  may 
come  in  question. 

In  an  action  by  two  farmers  upon  this  statute,  who  claimed 
under  a  lease  from  a  patentee  for  life  of  the  king,  an  exception 
was  taken,  because  they  did  not  shew  the  patent^,  but  the 
objection  was  overruled  ;  1st,  because  the  letters  patent  did 
not  belong  to  the  plaintiffs ;  ddly,  because  the  plaintiffs,  did 

z  Mr.  J.  Moreton's  case,  1  Ventr.  30.  d  Moyle  v.'£wer,Cxo.Jac.S61. 

1  Sidf.  407.  2  Keb.  502,  S.  C.  1  Sidf.  e  Babiogftoii  v.  MftUfaews,  Bulst.  228. 

S6.  but  see  1  Vernon,  60.  1  Brownl.  86, 7.  Moyle  v.  Bwer,  Cro. 

a  Kipping  v.  Swayu,  Cro.  Jae.  324.  Jac.  362.  CbampeniOQ  v.  Hill,  Yelv. 

b  Cote  V.  WiUces,  Hutt.  121.  63..S.  P. 

c  Geiaid's  case,  cited  and  said  to  have  f  Dagg  and  Kent  ▼.  PeDdievon,  EKch. 

been  a4judged,  Hutt.  122.  Chr.  Ceo.  Jac.  70. 
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not  demand  the  tithes  themaeWes,  but  damages  for  a  tort ; 
and  the  title  shewn  in  th^  declaration  is  only  conveyance  to 
the  action. 

Plaintiff  declared',  that  he  was  rector  of  A.,  and  entitled 
to  the  tithes  of  certain  lands,  in  the  parish  of  A.,  and  the  tithes 
of  certain  lands  in  the  parish  of  B  ,  without  shewing  how  he 
became  entitled  to  the  tithes  of  lands  out  of  his  parish;  after 
verdict  this  was  holden  sufficient 

So  where  plaintiff  declared  ^^  that  he  was  rector' bf  D.  and 
S.,  and  that  defendant,  being  occupier  of  lands  in  D.  and  S. 
carried  off  the  corn  untithed,  without  shewing  which  part  of 
the  lands  lay  in  D.  and  which  in  S.  After  verdict  for  plaintiff^ 
on  motion  \n  arrest  of  judgment,  the  declaration  was  holden 
sufficient^  for  this  action  is  in  the  nature  of  a  trespass  founded 
in  a  tort 

So  if  the  plaintiff  declare  ^  that  he  was  seised  in  fee  of  a 
portion  of  tithes  of  corn  growing  upon  such  a  grange,,  this 
will  be  sufficient 

Neither  is  it  necessary  to  specify  the  kinds  of  grain*,  or  by 
whom  sown,  or  the  number  of  loads  of  corn^  or  hay  carried 
away. 

It  is  sufficient  -for  the  plaintiff  to  state  in  his  declaration 
the  single  value  of  the  tithes'",  without  adding  the  treble 
value;  and  where  the  treble  value  is  set  forth,  a  mistake  in 
computing  it  will  not  vitiate. 

Where  the  severance  was  allied  to  have  been  before  the 
sowinc:*,  and  exception  taken  on  this  ground,  after  verdict  it 
was  disallowed*  because  the  allegation  of  the  sowing  was 
superfluous,  and  so  aided  by  verdict 

Regularly,  the  declaration,  pursuing  the  words  of  the 
statute,  ought  to  allege,  that  the  defendant  is  suhditus  domtni 
regis :  but  to  allege  defendant  to  be  occupator  terrce,  has 
b^n  holden  to  he  equivalent,  for  that  implies  that  he  is  sub^ 
dilus  \ 

It  is  not  necessary  for  the  plaintiff  to  set  forth  the  title 
of  the  defendant' ;  alleging  generally,  that  he  was  occupier, 
without  shewing  how  or  what  interest  he  had,  will  be  suffi- 
cient 

g  Phillips  T.  KetUey  Hard.  173.  m  Coke  ▼.  Smith,  H.  7  Car.  1  B.  R. 

h  Fellowa  ▼.  KiDgBtoD,  t  Ley.  1.  n  Mlett  ▼.  Henworth,   T>egg^  305, 
i  BtUBden  v.  SuidliMd,  Cio.  Jae.  437.       6th  ed. 

k  Bedell  and  Wife  ▼.  ShenoaD,  8  Intt.  o  PbilUpt  ▼.  Kettle,  Haidr.  178. 

650. 13  Rep.  47.  S.  C.  p  March,  21.  pU  49. 
I  1  Brownl.  71. 
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Nit  debet  is  the  general  issue  usually  pleaded  to  this  ac« 
tion^,  but  it  has  been  holden,  that  not  guiltf  is  also  a  good 
plea» 

A  discharge  by  a  real  composition  must  be  pleaded  spe- 
cially*. 

Plea  that  the  plaratiff  sowed  the  com,  and  sold  it  to  the 
defendant,  is  not  a  good  plea,  because  such  sale  will  not  ex* 
ouse  the  payment  of  tithes  *. 

The  statute  of  limitations  (21  Jac.  1.  c  16.)  cannot  be 
pleaded  to  this  action  %  for  that  statute,  s.  5„  is  confined  to 
actions  of  debt  grounded  upon  a  lending  or  contract,  mihout 
specialty 9  and  to  debt  for  arrears  of  rent.  But  by  stat 
53  Geo.  a.  c  197.  8.  S.  **  No  action  shall  be  brought  for  the 
recovery  of  any  penalty  for  the  not  setting  out  tithes,  nor 
any  suit  instituted  in  any  court  of  equity,  or  in  any  eccle- 
siastical court,  to  recover  the  value  of  any  tithes,  unless  such 
action  shall  be  brought  or  such  suit  commenced  witbm  six 
years  from  the  time  when  such  tithes  became  due." 

EMenxx. 

Long  possession,  acquiesced  in  by  the  defendant',  ispHtnd 
faci^  evidence  of  the  rector^s  title  against  defendant,  and  su- 
persedes the  necessity  of  proving  institution,  induction,  or 
reading  Ibirty-Bine  articles  (14). 

q  Bawtrey  t.  Iited,  Hob.  218.  u  Talorj  y.  Jackson,  Cro.  Car.  513.  le- 

r  Jahna  y.  CaMe^  Cio.  BUz.  SSI.    S  cognised  ib  Cochian  ▼.  Wcibjr,    1 

iMt  651.  6.  P.  Woitl^  T.  Harptaif  •  Mod.  S4S. 

ham,  Cro.  ElU.  766.  Cbampeniofi  v.  x  Clart.  48.  pi,  8$.    $^e  ataoCh^pma 

Hill,  Moor,  014.  v.  Beaid,  T.  S7  G.  9-  Scaoc.  4  Gwm. 

•  1  Lev.  185.  148S.  and  Harris  y.  AAge,  Bcacc.T. 

t  Moyle  y.  Ewer,  2  Bolst.  183.  Cro.  9  W.  3. 2  Gwm.  500.    See  also  Qaa- 

Jac.  361 .  S.  C.  son  y.  WelU,  8  T^unt.  642. 

^^■^f^*^^*^**^— 'F^'^yp    <MI|  I         'IHM" ■    "W^'i'illij      ■     "^HJHIIJI'II      Hill     I' 

(14)  ••  In  penal  actions  on  stat  2  &  3  Ed.  6.  it  has  always  been 
holden  sufficient  proof  acaiost  the  defendant,  that  the  parUr  suing  is 
in  the  act  of  receivipe  the  tithes  from  definidant.**  Per  Lord  Kan- 
Ton,  C.  J.  in  Radford  q.  t.  v,  M*Intosh,  3  T,  tU  633.  where  it  waa 
nolden,  that  in  an  action  &t  penalties  on  the  statute,  kyiag  a  tas  on 
post  hoM,  bvou^ht  by  the  fanner  of  <he  tax,  it  is  not  necessary  for 
the  plaintiff  to  give  in  evidence  his  appointment  by^  lords  com* 
missiooers  of  the  tieasary,  or  the  oommissioiieis  of  the  stamp  duties 
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The  plaintiir  declared  as  fermer  of  the  Teotory  oC  Friiton^ 
in  Su8t^x^  and  proved  himself  lessee  of  h  &,  who  was 
lessee  to  the  dean  and  chapter  of  Chichester,  to  whom  the 
leetoiy  belonged,  and  produced  the  lease  from  1  S.,  but  did 
not  produce  the  lease  from  the  dean  and  chapter  to  J.  S. ; 
however,  upon  proving  that  he  received  tithe  of  others,  as 
iarmer,  it  was  holden  sufficient. 

So  where  the  plaintiflP*,  being  farmer  under  the  dean  and 
chapter  of  Canterbury,  proved  that  he  had  received  tithes 
for  some  years  as  such,  it  was  holden  sufficient,  without  pro- 
ducing any  lease. 

The  plaintiff  declared  on  a  lease  made  to  him  for  six 
years  by  the  parson  *,  if  the  parson  should  so  long  live  t^nd 
tdtftinve  parson  there.  The  juiy  found  the  lease  for  six  years^ 
if  the  parson  should  so  lon^  live,  but  the  words  "  if  he  coO- 
tinued  parson"  were  not  m  the  lease.  The  variance  vnis 
holden  to  be  immaterial^  1st,  for  the  additional  words  in 
the  declaration,  **  if  he  should  so  long  continue  parson,*^  are 
only  what  the  law  implies ;  2dly,  because  the  lease  is  not 
the  ground  of  the  action,  nor  is  the  declaration  founded 
upon  the  lease,  but  upon  the  carrying  away  the  tithes. 

The  declaration  stated  \  that  **  the  tithes  of  turnips  were 
yielded  and  paid,  and  were  of  right  due  and  payable  within 
forty  years  next  before  the  making  the  stat^  Edw.  6.'*  The 
seoond  count  contained  a  similar  averment,  as  to  the  tithes 
of  potatoes.  After  verdict  for  the  plaintiff,  it  was  moved 
to  set  ft  aside,  on  the  ground  that  the  averments  were  noL 
and  couM  not,  be  proved,  inssmuch  as  trnnips  and  potatoes 
were  not  eulttvated  beibre  the  statute  of  Edw.  6.  But  the 
court  said,  that  the  true  construction  of  the  itat*  Edw.  & 
was,  that  if  the  lands  charged  were  subject  to  the  payment 
of  tithe  within  the  period  mentioned  m  the  statute,  that 
was  suffieient  to  prove  the  allegsitiofi  in  dedarations  of  diis 

f  Sdtris  y.  Bp]4y»  BuU.  M.  P.  188..  a  Wbeeler  t.  HcTdon,  Cuo.  Jac.  338. 
per  Pembertoo,  C.  J.  Suaaez  Ais.    b  HaUeweU  ▼.  TVappei,  East.  T.  1806. 

less.  •  s  Bof.  lb  Puu.  N.  R.  irs. 

a  HaiMigt  v.  (Mbbt,  BaU.  M.  P.  ISS. 


aathsrisad  by  them.  Proof  that  the  defendaat  has  aeooanted  with 
htBif.as  fanae?,  for  the  4iiti6i»  is  suffieient*  A  Inr  iflspioj^pator 
is  aalitled  to  all  the  favouiable  presumptions  to  whicQ  a  vector  is  en^ 
titled,  both  with  respect  to  time  and  eiempdons,  and,  consequeittly, 
if  he  prove  himseff  impropriator,  it  will  be  sufficient,  without 
piaving  the  receu^  of  tithes  within  time  of  n^mory.  -  Whieldon 
v«  Harvey,  H.  9  G.  2.  Saaoc  3  Gwm.  951. 
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kind,  and  to  support  the  plaintifTs  action;  that  if  it. were 
clear  that  nothing  but  wheat  had  ever  been  sown  upon  this 
land,  still  that  would  not  preclude  the  tithe  of  other  tithsp 
ble  produce  from  being  taken,  and  that  as  no  evidence  had 
been  offered  at  the  trid  to  prove  that  turnips  and  potatoes 
were  not  cultivated  previously  to  the  stat.  Edw.  6.  they 
could  make  no  such  presumption  against  the  justice  of  the 
case,  even  though  such  a  fact  might  be  asserted  by  persons 
who  had  written  upon  the  subject.  They  added,  that 
whatever  might  be  the  case  with  respect  to  potatoes, 
their  own  information  led  them  to  believe  that  turoips^ 
were  in  cultivation,  in  this  country,  before  the  stat  of 
Edw.  6. 

The  defendant,  upon  the  general  issue,  may  prove%  that 
he  duly  set  forth  his  tithes,  but  if  he  afterwards  carried 
them  away,  such  defence  will  not  avail  him ;  so  if  he  sell 
his  corn  privately  to  another,  and  after  selling  it  in  that 
manner,  cuts  and  carries  it  away,  the  action  lies  against  the 
first  owner ;  the  same  law  is',  where  the  owner  of  the  land 
privately  sells  his  com  to  another,  who  privately  cuts  and 
carries  it  away. 

Defendant,  under  the  general  issue  of  nil  debet*,  may 
ffive  in  evidence  a  modus,  or  customary  payment  and 
Uiereby  defeat  the  plaintiff's  action. 

A  modus  must  be  immemorial,  that  is,  it  must  have  ex- 
isted before  the  time  of  Richard  the  First's  return  from  the 
Holy  Land :  but  as  this  cannot  be  proved  by  living  wit* 
nesses,  and  in  many  cases,  not  by  written  evidence,  it  is 
sufficient  to  prove  that  such  a  sum  has  been  paid  as  fiur 
back  as  living  memoiy  extends,  and  that  being  established 
it  will  lie  on  the  other  side  to  prove  the  negative.  A  modus 
is  sometimes  pavable  in  respect  of  a  particular  farm,  and 
then  it  is  called  a  farm  modus.  A  modus  may  also  be 
payable  for  part  of  a  farm  ;  as  where  a  farm  lay  in  three  dif- 
ferent parishes,  and  a  general  modus  was  set  up  for  all  tithes 
for  that  part  of  the  farm  which  lay  in  one  of  the  parishes, 
such  modus  was  holden  to  be  good' ;  for  the  minister  of 
one 'parish  and  the  land  owner  might  have  thought  proper 
to  contract  for  a  money  payment  for  so  much  of  the  farm 
as  laid  in  one  parish,  although  the  ministers  of  the  other 
two  parishes  might  not  have  thought  proper  so  to  contract 
A  pension  is  a  sum  of  money  paid   m    respect  of  lands 

e  1  BrovDl.34.  169d,  conun  Ward,  C.  B.  3  Qwm. 

d  2  Inst.  649.  .  851.  . 

e  Chany  v.  Garland,  Donet,  Lent.  Ass.    f  "Pet  Ld.  Eldon,  Ch.  io  White  ▼.LU1& 

Julj  1S1&. 
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which  Bre  tithe  free,  and  is  quite  a  different  thing  from  a 
composition  either  temporary  or  real.  A  modus  will  cover 
the  tithe  of  a  common  ifthat  common  be  inclosed. 

The  rankness  of  a  modus  is  a  question  of  fact,  and  not  of 
law,  and  can  be  determined  by  a  jury  only'. 

If  two  farmers  of  tithe  sue,  and  the  defendant  pleads  nil 
debet,  and  upon  trial  proves  an  agreement  with  one  of  them 
only,  this  shall  bind  his  companion^ 

VerdkL 

If  the  verdict  be  given  for  the  phintifP,  it  is  incumbent 
on  the  juiy  to  find  how  much  of  the  debt  demanded  by  the 
declaration  is  due  to  the  plaintiff,  which  is  to  be  done  by 
trebling  the  value  of  the  tithe  subtract^. 

The  plaintiff  shall  recover  according  to  the  verdict''; 
hence,  where,  in  the  statement  of  the  treble  value  of  the 
tithe,  there  was  error  in  the  calculation,  and  the  plaintiff  de- 
manded less  than  he  was  entitled  to:  on  motion  in  arre^ 
of  judgment  afler  verdict,  an  exception  was  taken,  on  the 
ground  that  the  plaintiff,  having  demanded  less  than  was 
due,  ought  to  have  acknowledged  satisfaction  for  the  residue ; 
but  the  court  overruled  the  objection,  observing  that  the 
demand  in  this  case  was  not  for  any  sum  certain,  as  in  an 
action  grounded  on  a  specialty,  but  only  for  so  much  as 
should  be  given  by  the  juiy,  the  plaintiff  being  entitled  to 
recover,  not  accordinjf  to  his  demand,  but  according  to  the 
verdict. 

It  was  found  by  a  special  verdict',  that  the  abbot  of  A. 
was  seized  in  fee  of  certain  land,  and  that  he  and  his  prede- 
cessors held  the  land  discharged  of  tithe,  and  that  he  had 
granted  the  land  to  All  Souls  College;  it  was  holden,  that 
the  prescription  was  personal  to  the  abbot,  and  did  not  run 
with  the  land,  and  that  it  could  not  be  intended  to  be  a  dis- 
chai^  by  a  real  composition,  it  not  being  so  pleaded,  nor 
found  by  the  jury  to  be  so. 

In  an  action  on  this  statute  against  several  defendants, 
upon  nil  debenl  pleaded,   the  jury  found  for  the  plaintiff* 

g  Bedfoid   y.  Sambell,  M.    16  G.  3.  k  Pemberton  ▼.  SheltOD,  Cio.  Jtc.  4d8  • 

Scacc    3   Qwm.   1058.     TwelU  r.  2  Rol.  R.  64.  S.  0. 

Welby,  H.  20  Q.  3.  Scacc. ,  3  Qwm.  1  Bolb  y.  AUtinson,  1  Ley.  185. 

1192.  m  Bastard  y.  HaDcock,  Cartb.  361.  re- 

h  Moor,  915.  cogniicd  in  Hardyman  y.  Whitaker, 

i    Degfa,  6Uk  ed.  404.  B.  R.  M.  22  G.  2.  cited  in  a  note  to 

Baxnaid  y.  Goetlinf,  2  Eait,  673. 

Vol.  IL                                       Q  q 
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against  one  defendant  only,  and  aa  to  the  otliera  nil  debenl ; 
upon  motion  in  arrest  of  judgnaent,  because  it  was  an  action 
of  debt  founded  on  a  contract  which  is  entire,  the  court  he\d, 
that  the  action  was  founded  on  a  tort,  and  not  on  a  con- 
tract ;  170^  fltiilhf  would  have  been  a  good  plea,  and  therefore 
a  verdict  may  be  given  against  one  of  the  defendants,  aiKl 
for  the  others,  as  in  actions  upon  torts. 

An  action  on  this  statute,  being  brought  by  the  party 
grieved  for  the  purpose  of  trying  a  right,  and  being  more 
beneficial  to  the  defendant,  than  to  be  carried  into  the 
spiritual  court,  is  not  considered  as  a  penal  action  brought 
by  a  common  informer.  Consequently,  a  new  trial  will  be 
granted,  where  it  is  clear  that  the  verdict  has  been  given 
for  the  defendant  against  the  weight  of  evidence" ;  although, 
in  penal  actions,  the  courts  will  not  permit  a  verdict  for  the 
defendant  to  be  disturbed  on  this  ground^. 

CosU. 

As  to  the  costs,  see  the  remarks  on  the  second  section, 
note,  p.  1266,  and  post,  under  tit.  Judgment. 

JudgmenL 

This  being  an  action  for  the  recovery  of  the  treble  value  of 
the  tithes,  in  a  case  where  the  single  value  was  not  recover- 
able at  common  law,  did  not  fall  within  the  stat.  of  Glou- 
cester (15) ;  the  plaintiff,  therefore,  was  not  entitled  to  reco- 
ver costs  under  that  statute,  consequently  the  judgment  for- 
merly was  only  for  the  debt'  found  by  the  jury  ;  and  if  the 
jury  upon  the  trial  had  given  costs  and  damages,  it  was  in- 
cumbent on  the  plaintiff  to  enter  a  remittitur,  and  take 
judgment  for  the  debt  only^i;  but  an  alteration  has  been 
made  in  this  respect  by  stat.  8  &  9  W.  3.  c.  11.  which  see 
ante,  p.  1^6. 

B  HolIowayT.Hewett,Trin.  13G.3. 10    o  Brook  q.  t.  v.  Middleton,  10  East, 
MSS.  Seijt.  HiU,  p.  339.    Ld.  Selsea        268. 
y.  Powell,  6  Taunt  297.  S.  P.  p  Co.  Ent.  1 02.  a.  2d.  ed. 

q  See  Dagg^  v.  Penkeyon,  1  Cro.  Jac. 
30.  where  tbia  mode  was  adopted. 


(15)  "Where  a  statute  gives  damages  by  creation,  there  the 
plaintiff  shall  recover  no  costs;  the  reason  is,  because  damages 
being  given  out  of  course,  and  where  the  common  law  does  not 
eive  them,  and  the  statute  being  therefore  introductive  of  a  new 
uw,  the  plaintiff  shall  recover  what  the  statute  appoints  him  to  re- 
cover, ana  no  more.*'     Arg.  Hardr.  152. 
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If  judgment  be  for  the  plaintiff  by  nil  dicit,  mm  sum  infor'- 
malus^  or  upon  demurrer',  the  judgment  may  be  entered  for 
the  whole  debt  demanded  by  the  dechiration. 

So  if  the  issue  be  on  a  collateral  matter",  as  on  the  custom 
of  tithing  or  discharge  by  statute^  which  is  found  against  the 
defendant,  and  the  defendant  hath  not  taken  the  value  by 
protestation,  he  shall  pay  the  value  expressed  by  the  plaintiff 
in  his  declaration ;.  for  by  the  collateral  matter  pleaded  in  bar, 
the  declaration  is  confessed  in  the  virhole. 

If  the  action  be  brought  against  two  or  more  defendants", 
and  a  verdict  is  given  against  one  or  two  only  of  the  defend- 
ants, plaintiff  is  entitled  to  judgment  against  those,  although 
there  be  a  verdict  for  the  other  defendants. 

It  is  expressly  provided,  that  the  statute  of  jeofails,  16 
and  17  Car.  2.  c.  8.,  shall  extend  to  this  action. 

r  Degge,  404.  u  Styles,  317,  318.    See  also  aote,  on- 

t  Costerdam'a  case,  cited  in  Yelv.  127.        der  Verdict. 
t  Bowles  V.  Broadhead,  Aieyn,  88. 
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1.  In  what  Cases  an  Action  of  Trespass  may  be  mminfained, 
IL   Where  Trespass  cannot  be  mainiaified. 
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2.  Aeoord  amd  Saiisf action. 

3.  7%0  Cbmiiioii  Bofi  or  Ubermn  TenemailMm. 

4.  Estoppd. 

^^w     ^n^^^n^9wn^^^0 

6.  iVoeecf . 

7.  BightffWay. 

8.  Tender  of  Amends^ 
V.  CosU. 


L  /»-  ip&a^  Cof^i  an  Action  of  Trespass  may  be 

1  HE  land  of  every  owner  or  occupier  is  inclosed  and  set 
•part  from  that  of  his  neighbour,  either  by  a  risible  and 
tangible  fence,  as  one  field  is  separated  from  another  by  a 
hedge,  wall,  &c.  or  by  an  ideal  invisible  boundaiy,  existing 
only  in  the  contemplation  of  law,  as  when  the  land  of  one 
man  adjoins  to  that  of  another  in  the  same  open  or  commoD 
field.  Hence  eveiy  unwarrantable  eptfy  upon  the  land  of 
another  is  termed  a  trespass  by  breaking  his  close. 

The  form  of  action  which  the  law  has  prescribed  for  this 
injuiy  is  an  action  of  trei^iass  vi  et  armis  guare  clausum  fre* 
git^  m  which  the  plaintiff  may  recover  a  compensation  id 
damages  for  the  injury  sustained. 

Although  the  words  of  the  writ  are  quare  ^Jasteum  begitp 
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yet  it  has  been  adjudged,  in  many  inatances  where  the 
plaintiff  bad  not  an  interest  in  the  soil,  but  an  interest  in  the 
profits  only,  that  trespass  may  be  maintained,  and  this  form 
pursued.  Hence  it  was  holden%  that  the  grantee  or  patentee 
of  the  king  de  herbagio  forestae,  might  maintain  trespass 
against  any  person  who  consumed  or  destroyed  the  grass^ 
and  that  the  writ  should  be  quare  clausum  fregit.  So  where 
plaintiff  is  entitled  to  the  vestureof  land^  that  is,  corn,  grass, 
underwood^,  and  the  like.  So  where  plaintiff  had  an  ex- 
clusive (1)  right  of  cutting  turves  in  a  moss:  although  the 
manor  in  which  the  moss  was  situate  belonged  to  another^ 

So  if  it  is  agreed  between  J.  S.%  and  the  owner  of  the  soil* 
that  J.  S*  shall  plough  and  sow  the  ground,  and  that  in  con- 
sideration thereof,  J.  8.  shall  give  the  owner  of  the  soil  half 
the  crop,  J«S.  may  maintain  trespass  for  treading  down  the 
corn  (3).  So  if  a  meadow  be  divided  annually  ailiong  cer- 
tain persons  by  lot,  then  after  the  several  portion  of  each 
person  is  allotted,  each  is  capable  of  maintaining  an  action 
of  trespass  quare  clausum  fregit ;  for  each  has  an  excluMve 
interest  for  the  time^ 

Where  trees  are  excepted  in  a  lease,  the  land  on  which 
they  grow  is  necessarily  excepted  also ;  consequently  if  the 
tenant  cut  down  the  trees,  the  landlord  may  maintain  tres- 
pass for  breaking  hi$  close  and  cutting  down  the  trees'. 

Where  two  adjacent  fields  are  separated  by  a  hedge  and 

a  Dyer,  2S6.  b.  pi.  40.  WeUs,  1700.  Stlk.  M8S.  BttU.  K.  P. 

b  1  iDst  4.  b.  85. 

c  Moor,  355.  pi.  483.  f  Bee  Cro.  EUe.  481 . 

4  WikoQ  ▼•  MMkxvU),  3  Borr,  1834.  f  Bolk  ▼.  Rock,  Sonenet  Svma.  Am. 


c  Welth  V.  Hull,  per  Powell,  J.  et  8  0eo.2.perPiobjii,  J.MSS. 


(1)  ^  To  maintain  trespass,  is  it  essential  that  the  plaintiff  should 
have  eackisive  possession  at  the  time  of  the  injury  committed^ 
Henee  trespass  will  not  lie  for  entenng  into  a  pew  or  seat  in  a 
church,  because  the  plaintiff  has  not  the  exclusive  possession,  the 
possession  of  the  church  being  in  the  narson.**  Per  Buller,^  J« 
1  T.  R.  430.  The  proper  form  of  action  tor  this  injury  is  an  action 
of  trespass  on  the  case ;  to  support  which,  the  plaintiff  must  prove 
a  right,  either  by  a  faculty  or  by  prescription,  which  supposes  a  fa- 
culty having  been  formerly  granted. 

(2)  In  such  case  the  owner  is  not  jointly  concerned  in  the  growing 
core,  but  is  to  have  half  sAer  it  is  reaped,  by  way  of  rent,  which 
may  be  of  other  thtnss  than  money :  although,  in  j  Inst*  143,  it  is 
said,  ic  cannot  be  of  the  profits  themselves.  But  that,  as  it  seems, 
must  be  uadexstood  of  the  natural  profits*    Bulk  N*  P.  85. 
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ditch^  the  hedge  pTima  facie  belongs  to  the  owner  of  the 
field,  in  which  the  ditch  is  not  If  there  are  two  ditches* 
one  on  each  side  of  the  hedge,  then  the  ownership  of  the 
hedge  must  be  ascertained  by  proving  acts  of  owD.ership^. 
The  rule  about  ditching  is  this^ :  a  person,  making  a  ditch, 
cannot  cut  into  his  neighbour's  soil,  but  usually  he  cuts  it  to 
the  very  extremity  of  his  own  land  :  he  is  of  course  bound  to 
throw  the  soil  which  he  digs  out,  upon  his  own  land,  and 
often,  if  he  likes  it,  he  plants  a  hedge  on  the  top  of  it;  the^ 
fore,  if  he  afterwards  cuts  beyond  the  edge  of  the  ditch, 
which  is  the  extremity  of  his  land,  he  cuts  into  his  neigh- 
bour's land,  and  is  a  trespasser :  no  rule  about  four  feet  and 
eight  feet  has  any  thing  to  do  with  it  (3).  He  may  cut  the 
thing  as  much  wider  as  he  will,  if  he  enlarges  it  into  his  own 
land. 

The  plaintiff,  on  the  6th  of  June,  1804\  agreed  with  the 
defendant  for  the  purchase  of  a  standing  crop  of  mowing 
grass,  then  growing  in  a  close  of  defendant's;  The  grass 
was  to  be  mowed,  and  made  into  hay,  by  the  plaintiff;  but 
the  time  at  which  the  mowing  was  to  begin  was  not  fixed. 
Possession  of  the  close  was  retained  by  the  defendant  Be- 
fore the  plaintiff  had  done  any  act  towards  carrying  the 
agreement  into  effect,  the  defendant  refused  to  complete 
the  agreement  and  sold  the  grass  to  another  person,  whom 
he  directed  to  cut  and  carry  away  the  same.  Trespass  qvare 
c/flw.vf/w  yrf^fTwas  brought,  stating  in  the  declaration  that 
the  close  was  in  the  possession  of  the  plaintiff.  Lord  El- 
lenborough,  C.  J.  said,  that  as  the  plaintiff  appeared  to  have 
been  entitled  (if  entitled  at  all  under  the  agreement  stated) 
to  the  exclusive  enjoyment  of  the  crop  growing  on  the  land, 
during  the  proper  period  of  its  full  growth,  and  until  it 
was  cut  and  carfied  away,  he  might,  in  respect  of  such  ex- 
clusive right,  maintain  trespass  against  any  person  doing  the 
acts  complained  of,  according  to  the  authority  of  1  Inst  4.  b. 
Fitz.  Abr.  Tres.  149.,  and  Bro.  Abr.  IVes.  1>73.,  and  Wilson 
V.  Mackreth,  3  Burr.  18^6.     But  the  court  were  of  opinion, 

« 

b  Per  Bay  ley,  J.  in  Guy  v.  West,  So-    k  Crosby  v.  Wadsworth,  6  East,  602. 

mcrset  Summ.  Ass.  1808. 
i  Per  Lawrence,  J.  in  Vowles  V.Miller, 

«  Taunt,  138. 


(3)  It  had  been  contended,  that  the  party  to  whom  the  hedge 
and  ditch  belonged,  was  entitled  at  common  law  to  bave  a  width 
of  eight  feet,  as  the  reasonable  width  for  the  base  of  his  bank  and 
the  area  of  his  ditch  together. 
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that,  as  the  agreement  was  by  parol,  it  was  competenlly  dis« 
charged  by  parol  while  it  remained  executory,  and  that  on 
this  ground  the  plaintiiF  was  not  entitled  to  recover. 

The  action  of  trespass'  ifvare  clausum  froifH  is  a  local  ac- 
tion. Hence,  where  trespass  was  brought  for  entering  the 
plaintiff's  house  in  Canada,  it  was  holden  that  the  action 
could  not  be  maintained  ;  Buller,  J.  observing,  "  it  is  now 
too  late  for  us  to  inquire  whether  it  were  wise  or  politic  to 
make  a  distinction  between  transitory  and  local  actions;  it  is 
suflTident  for  the  courts,  that  the  law  has  settled  the  distinc- 
tion, and  that  an  action  qnare  clan sttm  f regit  is  local.  We 
may  try  actions  here,  which  are  in  their  nature  transitory, 
though  arising  out  of  a  transaction  abroad,  but  not  such  as 
are  in  their  nature  local." 

The  action  of  trespass  vi  et  armis  is  termed  a  possessory 
action,  to  distinguish  it  from  those  actions  in  which  the 
plaintiff  must  shew  a  title.  Being  founded  on  an  injury  to 
the  possession,  it  is  essential  that  th^  plaintiff  should  be  in 
the  actual  possession  of  the  close  at  the. time  when  the  injury 
is  committed  ;  but  as  against  a  stranger  or  wrong  doer,  it  js 
immaterial  whether  such  possession  be  founded  on  a  good 
title  or  not*".  Kven  a  tortious  possession  will  support  tres- 
pass against  a  wrong  doer. 

The  plaintiff  declared  in  trespass  upon  his  possession" ;  de- 
fendant made  title,  and  gave  colour  to  the  plaintiff;  plvLiti" 
tiff  repVied'de  injurid  sudproprid,?Lnd  traversed  the  title  set 
out  by  the  defendant ;  and  upon  demurrer,  on  the  authority 
of  Goslin  v.  Williams,  P.  5  Geo.  1.,  the  court  held  this  a 
good  replication  ;  for  it  lays  the  defendant's  title  out  of  the 
case,  and  then  it  stands  upon  the  plainttff^'s  possession,  which 
i.v  enous:h  a^^ainst  a  wrong  docr^  and  the  plaintiff  need  not 
reply  a  title. 

In  like  manner  it  was  holden**,  that  plaintiff,  in  possession 
of  glebe  land  under  a  lease,  void  by  stat.  13  £liz.  c.  20,  by 
reason  of  the  rector's  non-residence,  might  maintain  trespass 
against  a  wrong  doer  (4). 

By  induction  the  parson  is  put  into  possession  of  a  part 
for  the  whole,  and  may  maintain  an  action  for  a  trespass  on 

1  Doulion  V.  Matthews  and  another,    n  Caiy  v.  Holt,  Str.  1S38.    11  East, 

4T.  R.503.  70.11. 

m  See  Deut  v.  Oliver,  Cro.  Jac.  123.        o  Graham  y.  Peat,  1  East,  244. 


^.   s- 


(4)  But  in  such  case,  a  rector  mav  recover  in  ejectment  against 
his  lessee. .  Frogmorton  v.  Scott,  2  East,  467. 
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« 

the  gkiht  land ',  although  be  has  not  taken  actual  powemon 
of  it 

The  contractors  for  making  a  navigable  canal  haring,  with 
the  permission  of  the  owner  of  the  soil,  erected  a  dam  of  earth 
and  wood  upon  his  close,  across  a  stream  there,  for  the  pur- 
pose of  completing  their  work,  have  a  possession  sufficient  to 
entitle  thera^  to  maintain  trespass  against  a  wrong  doer. 

If  a  man  be  disseized,  after  his  re-entiy  he  may  have  an 
action  of  trespass  against  the  disseizor  for  any  trespass  done 
by  him  after  the  disseizin';  for  by  his  re-entry  his  possession 
is  restored  ab  initio. 

By  the  common  law,  he  that  agrees  to  a  trespass  after  it  is 
done,  is  no  trespasser,  unless  the  trespass  is  done  to  his  use 
or  for  his  benefit,  and  then  his  agreement  subsequent 
amounts  to  a  command;  for  in  this  case^  omnis  ratihabitio 
retrotruhilUT  et  maudato.€equiparalur. 

Although  every  person  has  of  common  right  a  liberty  of 
coming  into  a  public  market  for  the  purpose  of  buying  and 
selling',  yet  he  has  not  of  common  right  a  liberty  of  placing 
a  stall  there,  but  he  must  acquire  .such  liberty  by  a  compen^- 
sation^  which  is  called  stallage.  Hence  trespass  may  be 
maintained  by  the  owner  of  the  soil  against  a  person  who  un- 
lawfully places  a  stall  in  the  market 

The  authority  of  the  preceding  case  was  recognized  in 
the  Mayor,  &c.  of  Norwich  v.  Swann,  2  BLR.  T117.  where  it 
was  holden,  that  trespass  would  lie  for  setting  tables  in  a 
niarket  place  for  the  sale  of  goods  without  leave  of  the  owner 
of  the  soil. 

The  lord  or  owner  of  the  soil  may  maintain  trespass  against 
a  commoner^  who  is  .guilty  of  an  entry  on  the  common,  for 
the  purpose  of  chasing  the  conies  there ;  for  the  commoner 
can  justify  an  entry  merely  for  the  purpose  of  using  his 
common. 

Tenants  in  common  ought  to  join  in  trespass  quare  clau- 
sum  fregitt  for  if  one  tenant  in  common  brin^  trespass  9«. 
cLfr.  without  his  companion,  itxnay  be  pleaded  m  abatement "• 

In  trespass  vi  tt  artnis  for  taking  and  cariyine;  away  goods^ 
it  is  not  essentially  necessary  that  the  plaintiff  should,  at  the 
time  when  the  act  was  done  which  constitutes  the  trespass, 
have  the  actual  possession  of  the  thing  which  is  the  subject 

p  Bnlwer  v .  Balwer,  S  B.  ft  A.  470.         t  Mayor,  ftc.  of  Northampton  v.  Ward, 
q  Dyioii  ▼.  CoUick,  6  B.  ft  A.  eOO.  2  Str.  1238. 1  Wilt.  107. 

r  2  Bol.  AW.  654.  pi.  5.  t  Hadetdeo  v.  Giyaaell,  Cro.  Jac.  1&&. 

iL  Conyni*  Dig. AbatemeDt^.  10.) 
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matter  of  the  trespfuss;  it  is  suflBcieBt,  if  be  has  a  con* 
stfuctive  possession  in  respect  of  the  right  being  actually 
vested  in  him.  Hence\  if  a  lord  be  intitled  to  a  waif  and 
estray  within  his  manor,  he  may  before  seizure  maintain  tres- 
pass against  a  stranger  who  shall  take  away  the  waif  or 
estray ;  for  the  right  is  in  the  lord,  and  a  constructive  posses- 
sion,  in  respect  of  the  thing  being  within  the  manor  of  which 
he  is  lord.  So  an  executor)^  has  the  right  immediately  on 
the  death  of  the  testator,  and  this  right  draws  after  it  a  con- 
structive possession  from  the  time  of  the  death  of  the  testator; 

If  a  man  gives  me  his  goods*,  which  are  at  York,  and  be- 
fore I  have  possession  a  stranger  tajse  them,  yet  I  shall  have 
trespass ;  because  by  the  gift  the  property  is  m  me,  to  which 
the  law  annexes  possession.  But  semble  that  the  gift  must 
be  by  deed  or  instrument  of  gift  •. 

The  owner  of  a  piece  of  land  granted  liberty  to  A.^  and 
his  heirs  to  build  a  bridge  on  his  land,  and  A.  covenanted  to 
build  a  bridge  for  public  use,  to  keep  it  in  repair,  and  not  to 
demand  toll.  The  bridge  was  built  by  A.  of  materials  pur- 
chased at  his  expense;  part  of  the  materials  of  the  bridge 
having  been  taken  away  by  a  wrong-doer,  it  was  holden,  that 
the  public  had  only  a  licence  to  make  use  of  the  materiala 
while  they  formed  part  of  the  bridge  for  the  purpose  of  pas- 
sage ;  and  when  they  ceased  to  be  part  of  the  bridge,  A.'s 
original  property  in  them  reverted  to  him,  discharged  of  the 
right  of  user  by  the  public,  and  consequently  that  A.  might 
maintain  trespass  for  the  asportavU  against  the  wrong  doer. 

In  like  manner,  if  the  owner  of  land  builds  houses  %  and 
marks  out  a  street,  and  assigns  part  of  the  land  as  a  public 
highway ;  this  will  not  be'considered  as  a  transfer  of  the  ab- 
solute property  in  the  soil,  so  »s  to  prevent  the  owner  from 
maintaining  trespass  for  an  injury  to  the  soil,  e.  g,  for  placing 
the  end  of  a  bridge  thereon. 

An  action  of  trespass  lies  against  any  person  who  gleans 
on  another^s  ground  after  harvest' ;  for  a  right  to  glean  can- 
not be  claimed  by  any  person  at  common  law.  Neither  have 
thepoof  of  a  parish  legally  seitled  such  right 

.  In  trespass  for  taking  and  carrying  away  a  dead  bare*,  it 
appeared  in  evidence  that  the  plaintiff,  a  farmer,  being  out 

X  F.  N.  B.  91.  b.  d  Steel  v.  Houghton  and  Wifb,  per  Ld. 

J  Fisher  ▼.  Young,  2  Buktr.  268.  Loughborough,  C.  J.,  Heath,  J.,  and 

1  Bio.  Abr.Tteip«B8,pl.  303.  Wilton,  J.}  dissentiente  Oould,  J., 

a  Iiont  V.  Smallpiece,  2  B.  Jt  A.  561.  1  H.  Bl.  61. 

b  Harriaon  y.  Parker,  6  Eaat,  164.  a  Churchward  t.  Sluddj,  14  Eait,  249. 
c  Ladt  T.  Shepherd » 8tr.  1004. 
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hunting  with  hounds  of  which  he  had  in  part  the  manage- 
ment, and  actually  had  such  management  at  the  time,  though 
the  hounds  belonged  to  other  persons,  the  hounds  put  up  a 
hare  in  a  third  person's  ground,  and  followed  her  into  a  field 
of  the  defendant,  where,  being  quite  spent,  she  run  between 
the  legs  of  a  labourer  who  was  accidentally  there,  where  one 
of  the  dogs  caught  her,  and  she  was  taken  up  alive  by  the  la- 
bourer, from  whom  the  defendant  immediately  afterwards 
took  the  hare  and  killed  her.  Shortly  after  the  plaintiff  came 
up,  and  claimed  to  have  the  hare  as  his  own;  but  the  de- 
fendant refused  to  give  it  up,  and  questioned  the  right  of  the 
plaintiff  to  be  where  he  then  was.  The  labourer  swore 
that  when  betook  the  hare  from  the  dogs,  he  did  not  mean 
to  take  it  for  his  own  use,  but  in  aid  of  the  hunters.  The 
case  of  Sutton  v.  Moody',  was  referred  to,  where  it  was 
said  by  Holt,  C.  J.,  that  "  if  A.  start  a  hare  in  the  ground  of 
B.,  and  hunt  and  kill  it  there,  the  property  continues  all  the 
while  in  B. ;  but  if  A.  start  a  hare  in  the  ground  of  B.  and 
hunt  it  into  the  ground  of  C,  and  kill  it  there,  the  property 
is  in  A.,  the  hunter;  but  A.  is  liable  to  an  action  of  trespass 
for  huntincr  in  the  grounds  as  well  of  B.  as  of  C."  And 
Chambre,  J.  thought  that  this  evidence  sufficiently  esta- 
blished the  plaintiff's  property  in  the  hare:  and  the  jury 
found  a  verdict  for  the  plaintiff,  with  forty  shillings  damages. 
The  court  of  B.  R.  afterwards  concurred  in  liis  opinion. 
Lord  Ellenborough,  C.  J.  observing,  "  that  he  did  not  un- 
derstand at  the  time  when  the  rule  was  granted,  that  the 
plaintiff,  through  the  agency  of  his  dogs,  had  reduced  the 
hare  into  his  possession  ;  that  makes  an  end  of  the  question. 
Even  though  the  labourer  had  first  taken  hold  of  it  before 
it  was  actually  caught  by  the  plaintiff's  dogs;  yet  it  now 
appears  that  he  took  it  for  the  benefit  of  the  hunters,  as  an 
associate  of  them,  which  is  the  same  as  if  it  had  been 
taken  by  one  of  the  dogs.  If  indeed  he  had  t*\ken  it  up 
for  the  defendant,  before  it  was  caught  by  the  dogs,  that 
would  have  been  different;  of  even  if  he  had  taken  it  as  an 
indifferent  person,  in  the  nature  of  a  stakeholder." 

It  is  a  direct  trespass  ^to  injure  the  person  of  another,  by 
driving  a  carriage  against  the  carriage  wherein  such  person 
is  sitting,  although  the  last  mentioned  carriage  be  not  the 
property  nor  in  the  possession  of  the  person  injured*.  And 
although  if  a  person  does  an  injury  by  an  unavoidable  ac- 
cident, an  action  does  not  lie,  yet  if  any  blame  attaches  to  him. 


f  1  Ld.  Ra>in.  260.  and  2  Salk.  566.        g  Hqpper  and  vife  v.  Reeve,  7  Taunt. 

698. 
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although  he  be  innocent  of  any  intention  to  injure,  as  if  he 
drive  a  horse  too  spirited  or  pull  the  wrong  rein  ',  or  use  im- 
perfect harness  and  the  horse  taking  fright  kills  another  horse, 
then  trespass  may  be  maintained. 


II.   Where  Trespass  cannot  be  maintained. 

If  the  entry  be  warranted  by  law^  it  is  not  a  trespass. 
Such  is  an  entry  to  demand  rent  due  for  the  enjoyment  of 
the  land,  to  take  and  carry  off  tithes  after  they  have  been  set 
forth,  or  to  distrain  for  rent  arrear  or  damage  feasant.  So  a 
person  may  justify  the  following  a  fox  with  hounds  over  the 
grounds  of  another,  if  there  be  not  any  further  injury  com- 
mitted than  is  absolutely  necessary  for  the  killing  the  fox^ 
but  a,  person  may  not  enter  the  grounds  of  another  merely 
for  the  sport  and  diversion  of  the  chaser- 
One  tenant  in  common  cannot  bring  an  action  of  trespass 
against  his  co-tenant,  because  each  of  them  may  enter  and 
occupy  in  common,  &c.  per  my  et  per  tout,  the  lands  and  te- 
nements which  thev  hold  in  common^ 

So  if  from  the  finding  of  the  jury  it  appear  to  be  a  tenancy 
in  common";  judgment  shall  be  given  for  defendant,  al- 
though the  issue  be  found  against  him. 

Bargainee  cannot  maintain  trespass  before  entry  and  actual 
possession". 

If  A.  make  a  lease  for  years^,  excepting  the  trees,  and  had 
afterwards  an  intention  to  sell  them,  the  law  gives  the  lessor, 
and  those  who  would  buy,  power  as  incident  to  the  excep- 
tion to  enter  and  shew  the  trees  to  those  who  would  buy 
them,  for  without  sight  none  would  buy,  and  without  entry 
none  could  see. 

The  plaintiff  was  the  landlord  of  a  housed  which  he  let 
to  A.  ready  furnished,  and  the  lease  contained  a  schedule  of 

h  Wakeman  v.  Robinson,    1    Bingb.  1   LHt.  Sec  323. 

213.  m  Benington  v.  Do.  Cro.  Eliz.  157. 

i  Gundry  v.  Feltham,  1  T.  R.  34.  n  Admitted  Lutwich   v.  Mittoo,  Cro. 

k  Earl  of  Essex  v.  Capel,  Hertford  Sum.  Jac.  604. 

Ass.  1S09.  Ld.  EUenboTOugb,  C.  J.,  o  Liford*8  case,Jast  resolution,  11  Rep. 

2  Cbitty,  Game,  1381.     And  see  the  .  52  a. 

remarks  there  of  the  C.  J.  on  Gun-  p  Ward  v.  Macuulcy  and  another,  4  T. 

diy  V.  Feltham.  R.  489. 
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the  furniture.  An  execution  issued  against  A.  under  which 
defendant,  as  sheriflT,  seized  part  of  the  furniture,  although 
notice  was  given  to  the  officer  that  it  was  the  property  of 
plaintiff:  plaintiff  brought  trespass.  Adjudged  per  cur. 
that  it  would  not  lie. 

Trespass  will  not  lie  by  the  assignees  of  a  bankrupt  against 
a  sheriffs  for  taking  the  goods  of  a  bankrupt  in  execution, 
after  an  act  of  bankruptcy,  and  before  the  issuing  of  the 
commission,  notwithstanding  he  sells  them  after  tbe  issuing 
of  the  commission,  and  after  a  provisional  assignment,  and 
notice  from  the  provisional  assignee  not  to  sell. 

Condemnation  of  goods  in  the  Exchequer  is  so  conclusive 
and  so  alters  the  property'  that  trespass  will  not  lie  .against 
the  officer  for  seizing  the  goods  connemned,  for  the  condem- 
nation has  relation  to  the  time  of  seizure,  at  which  time  the 
goods  were  the  goods  of  the  king  and  not  of  the  plaintiff. 

If  a  ship  be  seized  as  forfeited  under  tbe  navigation  act', 
12  Car.  £.  c.  18.  by  a  governor  of  a  foreign  country  belonging 
to  Great  Britain,  the  owner  cannot  maintain  trespass  against 
the  party  seizing,  although  the  latter  do  not  proceed  to  con- 
demnation; for  by  the  forfeiture  the  property  is  divested 
out  of  the  owner.  So  where  a  ship  is  bond  Jide  seized  as  a 
prize,  the  owner  cannot*  sustain  an  action  in  a  court  d 
common  law  for  the  seizure,  though  she  be  released  without 
any  suit  being  instituted  against  her,  his  remedy,  if  any^ 
bemg  in  the  court  of  admiralty. 

I'respass  cannot  be  maintained  for  taking  an  excessive  dis- 
tress, where  the  distress  is  lawful,  the  whole  being  one  entire 
act*.  Neither  will  trespass  lie  for  an  irregular  distress,  where 
the  irregularity  complamed  of  is  not  in  itself  an  act  of  tres- 
pass', but  consists  merely  in  the  omission  of  some  of  tbe 
rorms  required  in  conducting  the  distress,  such  as  not  pro- 
curing goods  to  be  appraised  before  they  are  sold  (5). 

q  Smith  T  Millet,  1  T.R.475.  t  FaiUi  v.  Peanoo,  4  Camp.  N.P.C. 

r  Scott  ▼.  Shearman  &  another,  2  Bl.  367.2MaiBh  133. 

R.  977.  u  Lynne  ▼.  Moody,  2  Str.  SSI. 

t  Wilkina  and  othen  v.  Despard,  5  T.  x  Meatiny  v.  Remble,  2  Camp.  N.  P:  C. 


R.U2.  116- 


(5)  The  true  contitruction  of  the  provision  in  11  G.  2.  c  19. 
8.  19.  that  the  party  may  recover  a  compensation  for  the  special  da- 
mage which  he  sustains  by  an  irregular  distress,  **  m  on  octton  of 
trespasst  or  on  the  case^^*  (see  ante,  p.  688,)  is,  that  he  must  bring 
trufaa^  if  the  injury  be  a  trespass ;  and  caae^  if  it  be  the  subject 
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Neither  will  it  lie  against  an  officer  for  taking  goods  or 
cattle  by  virtue  of  a  replevin^  unless  a  claim  of  property"  be 
made  at  the  time  when  the  officer  comes  to  demand  them. 

If  a  person  rated  to  the  poor»  object  to  the  rate*,  e.  g.  be- 
cause  it  is  a  prospective  rate,  he  ought  to  appeal  to  the  next 
sessions ;  and  if  he  do  not,  he  cannot  maintain  trespass 
against  the  overseers  of  the  poor,  who  distrain  on  him  for 
non-payment  of  the  rate. 

A  trespasser  knowing  that  spring  guns  were  set  in  a 
wood,  altnough  he  may  be  ignorant  of  the  particular  spots 
where  they  are  placed,  cannot  maintain*  an  action  for  an 
injuiy  received  in  consequence  of  his  accidentally  treading 
on  a  latent  wire  communicating  with  a  spring  gun,  and 
thereby  letting  it  off. 

The  house  of  the  plaintiff,  an  uncertificated  bankrupt, 
was  broken  open,  and  effects  acquired  by  him  subsequently 
to  his  bankruptcy  were  taken  by  the  defendants,  who  had 
become  his  creditors  since  the  bankruptcy,  and  did  not 

7  IVr  Holt,  C.  J.  io  Rallett  ▼.  ^rrt»    >  DtUTtiit  ▼.  BoystST.  R  680. 
Cartb.  8S1.  a  llott  ▼.  Wilket,  3  B.  &  A.  304. 


matter  of  an  action  on  the  case.  The  nature  of  the  irre|;iilarity 
must  determine  the  form  of  action.  Hence  for  an  irregularity  con- 
sisting in  the  omission  to  appraise  the  goods. before  they  were  sold, 
the  action  ought  to  be  an  action  on  the  ciise.  But  where  the 
party  remained  in  possession  of  the  goods  in  the  plaintiff's  house 
Dfiyond  the  five  days,  and  then  removed  the  goods,  it  was  holden, 
that  trespass  was  maintainable;  Ld.  EUenborough  being  of  opinion, 
that  the  removal  of  the  goods  was  a  distinct,  subsequent,  and  sub- 
stantive act  of  trespass ;  and  Baylejr,  J.  conceiving,  that  although 
the  par^  was  warranted  in  removing  the  goods,  yet  the  action 
would  he  for  remaining  in  possession  beyond  the  five  days,  that 
being  a  new  act  of  trespass  ;  and  that  damages  might  be  given  for 
such  continuance,  although  the  partv  was  not  a  trespasser  during 
the  five  days.  Lord  Ellenborough  observed,  that  he  could  not  un- 
derstand the  statute  as  givine  an  option  to  maintain  trespass,  where 
trespass  would  not  lie  by  ttie  rules  of  the  common  law;  but  as 
givii^  an  election  to  bring  trespass,  where  trespass  was  the  proper 
remedy,  and  case  where  case.  Winterboum  v.  Morgan,  B.  R. 
Trin.  T.  1809.  MS.  1 1  East,  395.  S.  C.  See  Etherton  v.  Pop- 
plewell,  ante,  p.  674.  If  a  sherifi*  continues  in  possession  after  tne 
retum-day  of  the  writ,  that  inegularity  makes  him  a  trespasser  ah 
imiiOf  but  will  not  support  the  allegation  of  a  new  trespass  com- 
mitted by  him  after  the  acts  which  he  justifies  under  the  execution. 
Aitkenhead  v.  Blades^  $  Taunt.  198. 
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know  Vho  were  the  aniffnees  under  the  bankruptcy.  The 
bankrupt  having  aoed  the  defendants  in  trespass,  they  oIh 
tained,  after  a  rute  for  plea,  a  surrender  of  the  assignees' 
interest  in  the  effects  seized :  it  was  holden^  that  this  was 
a  ratification  of  the  seizure,  and  that  the  plaintiff  could  not 
recover.  So  where  the  assignees  of  an  uncertificated  bank* 
rupt,  by  agreement,  for  a  valuable  consideration  paid  to 
them  by  a  third  person,  had  left  the  bankrupt's  furniture,  &c. 
in  his  possession,  and  afterwards,  notwithstanding  such 
agreement,  seized  the  same,  it  was  holdeu^  that  they  were 
justified  in  so  doing,  au  uncertificated  bankrupt  not  being 
entitled  to  retain  any  property  against  his  assignees. 


III.  Of  the  Declaration. 


Fcntte.— The  action  of  trespass  quAre  clausum  /regit  is  a 
local  action,  and  consequently  the  venue  must  be  laid  in  the 
county  where  the  land  lies ;  for  otherwise  the  plaintiff,  on 
the  general  issue,  may  be  nonsuited  at  the  trial ;  but  trespass 
for  taking  goods  is  transitory,  and  the  venue  may  be  laid  in 
any  county,  subject,  however,  to  its  being  changed  upon  an 
application  to  the  court,  supported  by  the  usual  affidavit,  if 
not  laid  in  the  county  where  the  action  arose. 

The  declaration  ought  to  allege  the  commission  of  the 
fact  directly  and  positively,  and  not  by  way  of  recital,  e.  /?. 
for  that  on  such  a  day  the  defendant  broke  and  entered  the 
plaintiff's  close,  and  not  for  that  whereas^  &c.;  an  excep- 
tion, however,  to  the  declaration  for  this  fault  must  be  made 
by  special  demurrer ;  because,  though  formerly  in  proceed- 
ings by  bill  the  Court  of  King's  Bench  used  to  reverse  the 
judgment  on  writ  of  error',  or  arrest  the  judgment  on  motion 
for  declaring  with  a  recital,  yet  now  the  court  will  permit 
the  plaintiff  even  after  verdict  to  amend  the  declaration  by  a 
right  bill,  the  time  of  filing  whereof  the  court  will  not  in- 
quire into*.  In  proceedings  by  original,  an  objection  on  the 
ground  of  having  declared  with  a  recital  cannot  be^sustained 
even  on  special  demurrer  ^  because  the  writ  being  set  out  in 
the  declaration,  the  count-part  of  the  declaration  will  be 
aided  and  made  good  by  the  recital  of  the  writ*. 

b  Hull  V.  Pickengill,  1  Biod.  k  Bing.  e  Str.  1151. 1102. 

2S2.  f  White  V.  Shaw,  2  Wils.  203. 

c  Nias  V.  Adamson,  3  B.  &  A. 225.  g  MHiitc  v.  Shaw,  t  Will.  203. 
d  Brigs  V.  Sheriff,  Cro.  Eli».  507. 
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Day, — It  is  not  necessary  to  state  the  precise  Jay  on 
which  the  trespass  was  committed ;  it  will  be  sufficient  to 
insert  any  day  before  the  commencement  of  the  action. 

Formerly,  in  order  to  avoid  the  necessity  of  bringing  se- 
veral actions,  it  was  usual  for  the  plaintiff,  in  cases  where 
the  nature  of  the  trespass  permitted  it  (6),  to  declare  with 
a  continuando^  as  it  was  termed,  that  is,  that  defendant  on 
such  a  day  committed  certain  trespasses  (specifying  them), 
continuing  the  said  trespasses  from  such  a  day  to  such  a  day,  ' 
at  divers  days  and  times ;  and  if,  as  was  generally  the  case, 
the  declaration  contained  a  charge  for  some  acts  which  dic|. 
not  lie  in  continuance,  as  well  as  for  some  which  did,  then 
the  continuing  was  expressly  confined  to  those  trespasses 
which  did  lie  in  continuance  (7).  This  was  the  regular 
mode  of  declaring,  but  it  frequently  happened,  thrgugb  in- 
advertence^  that  the  continuando  was  not  so  restrained,  but 
was  applied  to  all  the  trespasses  by  the  general  words  trans^ 
gressiones  prcedictas  continuando^  in  which  case  objections 
used  to  be  made;  but  the  courts,  in  order  to  prevent  judg- 
ments being  arrested  on  this  ground,  laid  down  a  rule\  that 
where  several  trespasses  were  laid  in  one  declaration,  some 
of  which  might  be  laid  with  a  continuando,  and  some  not, 
and  the  continuando,  instead  of  being  confined  to  such  ae 
lay  in  continuance,  went  to  all,  the  court,  after  verdict, 
would  restrain  the  continuando  by  intendment  to  those 
trespasses  which  might  be  laid  with  a  continuando.  So 
where  the  declaration^  charged  the  defendant  with  having 
taken,  on  a  certain  day,  ten  loads  of  wheat,  ten  loads  of 
barley,  and  ten  loads  of  oats,  with  a  continuando  of  the  said 
trespass,  from  the  first-mentioned  day  to  a  subsequent  day: 

h  Gillam  v.  Claytoo,  3  Lev.  93.  Brook        i  Duller  v.  Hedges,  1  Lev.  210. 
T.BishoppySalk.  639. 


(6)  Treading  down  and  consuming  grass;  &c.  with  cattle,  wajr 
considered  as  a  trespass  which  lay  in  continuance ;  but  taking  a 
horse,  killing  a  dog,  cutting  down  a  tree,  and  the  like,  being  acts, 
which,  when  executed,  could  not  be  repeated,  as  they  terminated 
upon  the  commission  of  them,  were  holden  not  to  lie  in  continuance. 

(7)  See  Co.  Ent.  tit.  Trespass,  pi.  4.  where  the  declaration  stated, 
that  the  defendant,  op  such  a  day,  broke  the  close  of  the  plaintiff, 
and  eat  up,  trod  down,  and  consumed  the  grass  there  growing,  with 
cattle,  ana  continuing  the  said  trespass  as  to  the  eating  up,  tread- 
ing  down,  and  consuming  the  satd  grass  from  the  day  aforesaid 
until  such  a  day,  &c«  * 


4*^ 
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on  wnt  of  error,  it  was  atsigned  for  error  that  the  contiau* 
aodo  was  improper;  but  ihe  court  being  of  opinion,  that 
several  things  being  alleged  which  might  be  done  at  several 
times,  although  the  trespass  were  laid  on  the  first  day.  yet 
the  continuando  should  make  distribution  thereof,  that  part 
was  done  at  one  day,  and  part  at  another,  within  the  time 
declared  of. 

And  in  pne  case^,  where  the  plaintiff,  in  declaring  i^inst 
defendant  for  several  trespasses,  had  confined  the  conti* 
nuando  to  two  trespasses,  one  of  which  ought  not  to  have 
been  laid  with  a  continuando ;  it  was  holden,  that  although 
the  plaintiff  by  this  mode  of  declaring  had  precluded  the 
court  from  aiding  the  declaratiou  by  tbe  usual  intendment, 
yet  they  would  intend  that  the  jury  had  not  given  any 
damages  for  the  continuando  (8). 

The  form  of  declaring  with  a  continuando  has  fallen  into 
disuse,  the  language  of  the  modem  declarations  being,  "  that 
defendant,  on  sucn  a  day,  in  such  a  year,  and  on  divers 
other  days  and  times,  between  that  day  and  tbe  day  of  tbe 
commencement  of  the  suit,  committed  several  trespasses.** 
It  will  be  perceived,  that  the  principal  object  of  the  ancient 
and  modern  form  is  the  same,  viz.  to  comprehend  several 
trespasses  under  one  declaration.  In  substance,  also,  both 
forms  are  the  same:  but  the  modem  form  is  more  concise, 
and  it  is  attended  with  this  further  advantage,  that  it  does 
not  afford  any  scope  for  those  nice  and  subtle  objections, 
which  used  to  be  raised  on  the  difference  between  acts  which 
lay  in  continuance  and  acts  which  did  not  [9],    Still,  how- 

k  FoDtleroy  v.  Aylmer,  Ld.  Raym.  239. 


(8)  It  was  admitted  that  this  continuando  would  have  been  bad 
on  demurrer.  So,  at  the  present  day,  if  a  declaration  charges  the 
defendant  with  having  committed  one  entire  individual  act,  e.  g, 
an  assault  on  such  a  day,  and  on  divers  o^  days  and  times  be- 
tween  that  day  and  the  commencement  of  the  suit,  the  dedaratioQ 
will  be  bad  on  special  demurrer.  English  v.  Purser,  6  East,  395. 
recognising  Mitchell  v.  Neal,  Cowp.  828. ;  but  in  such  case,  if,  in- 
stead of  the  words  '*  made  an  assault,"  the  word  "  assaulted  "  be 
used,  then  the  declaration  will  be  good ;  because  that  may  mean 
that  the  defendant  committed  so  many  different  assaults  on  the 
different  days.  Burgess  v.  Freelove,  2  Bos.  &  Pul.  425.  explained 
by  EHenborough,  C.  J.  in  English  v.  Purser. 

(9)  If  by  continuance,  as  applied  to  this  subject,  trespasses 
without  any  intermission  were  to  be  understood,  it  is  scarcely  posu- 
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ever,  care  must  be  taken  not  to  allege  that  defendant  com- 
mitted a  single  act,  or  an  act  which  terminated  in  itself,  on 
divers  days  and  times,  for  that  would  be  absurd',  and  afford 
'ust  cause  for  special  demurrer. 

Although  in  trespass  quarc  ciausum  fregU  the  plaintiff 
may  declare  generally  without  naming  the  close",  yet,  in 
trespass  for  taking  goods,  it  has  been  uniformly  holden,  that 
the  goods  must  be  specified*,  and  an  omission  in  this  respect 
will  not  be  aided  even  by  verdict?. 

The  declaration  must  also  state,  that  the  land  or  goods 
were  the  plaintiff's  land  or  goods ;  hence,  if  the  words  •*  of 
the  plaintiff*'  or  "  his"  be  omitted,  the  declaration  will  be 
bad;  but  this  omission  may  be  aided  by  pleading  over'. 

But  in  declarations  for  taking  animals /er^  naluree,  it  must 
be  stated,  that  the  animals  were  either  dead,  tame,  or  con* 
fined  ;  otherwise  property  in  the  plaintiff  cannot  be  alleged ; 
at  least  such  allegation  will  be  bad  on  demurrer. 

In  trespass  for  taking  duas  damas  ipsius  plaintiff  in  a  cer- 
tain close  of  the  plaintiff,  called  the  park^;  on  general  de- 
murrer, the  declaration  was  holden  to  be  bad,  because  a 
person  cannot  have  property  in  deer,  unless  they  are  tame 
and  reclaimed  ( 10). 


4i 


The  value  of  fixtures  may  be  recovered  under  the  terms, 
goods,  chattels,  and  effects,"  in  a  declaration  in  trespass  % 


1  See  En^liflh  v.  Puner,  6  East,  385.  p  See  an  initance   of  Uiis   kind   in 
ante,  a.  (8).  Brooke  v.  Brooke,  1  Sidf.  184. 

m  2  BI.  1089,  q  Mallock  v.  EasUy,  3  Lev.  227. 

n  5  Rep.  34.  b.  r  Pitt  v.  Shew,  4  B.  &  A.  206. 

o  Wyatt  V.  HisiDgton,  Str.  637.  Bertie 
▼•  Pickering,  4  Burr.  2465. 

ble  to  conceive  many  acts  of  which  continuance,  in  this  strict  sense, 
could  justly  be  predicated.  Consuming  and  spoiling  grass,  &c« 
with  cattle,  which  may  be  presumed  to  be  levant  and  couchaot  on 
the  land,  day  and  night,  is  one  instance,  bat  it  would  be  difficult 
to  enumerate  many  more. 

(10)  John  Rough  being  convicted  on  an  indictment  for  stealing  a 
pheasant*,  value  40t.  of  the  goods  and  chattels  of  H.  S.,  all  the 
judges,  on  a  second  conference,  in  Easter  Term,  1779,  after  much 
derate  and  difference  of  opinion,  agreed  that  the  conviction  was 
bad ;  for  in  cases  of  larceny  of  animals  fer€B  natura^  the  indictment 
must  shew  that  they  were  either  dead,  tame,  or  con6ned ;  otherwise 
they  must  be  presumed  to  be  in  their  original  state ;  and  that  it  is 
not  sufficient  to  add  "  of  the  goods  and  chattels**  of  such  an  one. 

*  noughts  case,  Surrey  Lent  Au.  1779.  Bull.  J.  2  East,  P.  C.  607. 
Vol  II.  a  n 
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As  to  the  neceasity  of  altering  the  trespass  e£  ei  artms  and 
coaira  pacem^  see  ante,  p«  30. 


IV.  Of  the  Pleadinzs. 
1.  Of  the  General  Issue^  and  whcU  may  he  given  iii  Evidence  under  iu 

Tub  general  issue  in  this  action  is,  not  guilty. 

In  trespass  quare  clausum  fregit^  the  defendant  may,  in 
'  all  cases  upon  not  f^uilty^  give  evidence  of  title',  e.  /?.  that 
the  soil  and  freehold  was  his  (11),  or  that  the  right  of  free- 
hold was  in  J.  S.,  and  that  defendant  by  his  command  en« 
tered,  ftc*.  So  a  lease  for  years"  may  be  given  in  evidence 
under  the  general  issue,  but  not  a  lease  at  will*,  for  that  is 
like  a  licence  which  may  be  countermanded. 

By  Stat  11  G.  2.  c.  19.  s.  21.  **  In  actions  of  trespass 
brought  against  any  person  entitled  to  rentd  or  services  of 
any  kind,  their  bailiff  or  receiver,  or  other  person,  relating 
to  any  entry  by  virtue  of  this  act,  or  otherwise,  vpon  the 
premises^  chargeable  with  such  rents  or  services,  or  to  any 
distress^  or  seizure,  sale,  or  disposal  of  any  goods  or  chatties 
thereupon^  the  defendants  may  plead  the  general  issue,  and 
give  the  special  matter  in  .evidence." 

In  a  case  where  rent  being  in  arrear^,  the  tenant  had  re- 
moved his  goods  clandestinely  from  the  demised  premises, 
but  the  landlord  had  seized  them  as  a  distress  within  thirty 
days,  as  allowed  by  the  preceding  stat  II  G.  2.  c.  19.  s.  1. 
it  was  bolden,  that  to  an  action  of  trespass  brought  by  the 
tenant  against  the  landlord  for  such  seizure,  the  defendant 
could  not  give  the  special  matter  in  evidence  upon  the  gene- 
ral issue  by  virtue  of  the  preceding  clause  (s.  31);  for' that 

t  Dodd  T.^Kyfiin,  7  T.  R.  S64.  Aigent  u  Bro.Graeml  laue,  pL  82. 

T.Dumnt, 8 T.  R.  403.  z  lb. 

t  Gilb.  Bvid.  258.  reco^ized  by  Iaw-  j  Vau^ban  v.  DaTts,  1  Esp.  N.  P.  C. 

rence,  J.  in  Aigent  v.  Durraut,  8  T.        257.  Rooke,  J- 

R.  405. 


(11)  Where  Hberum  tenementum  is  given  in  evidence  under  the 
general  issue,  it  is  competent  to  the  plaintiff  to  answer  it  by  evidence 
of  any  matter  which  mi^ht  have  been  pleaded  by  way  of  reply  to 
the  plea  of  liberum  tenementum. 
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clause  is  confineci  to  those  cases  where  the  distress  is  made 
upon  the  premises  demised.  In  this  case,  the  defence  must 
be  pleaded  specially*.    . 

Where  the  defendant,  or  he  under  whom  the  defendant 
claims,  does  not  claim  the  property  and  right  to  possession 
in  the  soil^  but  a  particular  benefit  only,  a  profit  a  prendre^ 
as  a  right  of  common*,  or  an  easement,  as  a  right  of  way, 
(whether  private  or  public^,  is  immaterial,)  such  claim  ought 
to  be  pleaded  Specially,  and  cannot  be  given  in  evidence  upon 
the  general  issue. 

Trespass  for  nailing  trees  against  the  plaintiff's  wall*^ ;  af- 
ter not  guilty  pleaded,  and  verdict  for  the  plaintiff,  it  ap- 
peared, on  a  case  reserved,  that  the  plaintiff  was  possessed 
of  a  green-house,  the  back  wall  whereof  adjoined  to  the 
defendant's  close,  and  that  the  defendant  nailed  the  trees 
growing  in  his  close,  to  the  wall  of  the  green-house,  which 
was  the  absolute  property  of  the  plaintiff,  and  that  the  de- 
fendant had  used  so  to  nail  his  trees  for  SO  years  last  past, 
without  interruption ;  it  was  insisted  that  this  long  usage 
was  a  possession  of  the  back  part  of  the  wall  in  the  de- 
fendant, though  the  property  of  the  wall  was  in  the  plain- 
tiff; but  it  was  resolved,  that  this  was  no  possession  in  the 
defendant,  but  an  easement  only,  and  could  not  be  given  in 
evidence  upon  the  general  issue ;  for  whoever  claims  an 
easement  must  plead  it  specially  (19) :  judgment  for  plaintiff, 
Gould,  J.  adding,  *^  suppose  the  wall  falls  down,  it  being  the 
plaintiff's  property  and  fence  next  to  the  defendant's  close, 
the  plaintiff  must  rebuild  it,  or  the  defendant  might  have  an 
action  against  him." 

In  trespass  for  taking  goods' :  that  defendant  took  the 
goods  as  a  deodand  must  be  specially  pleaded,  and  canuot  be 
given  in  evidence  under  the  general  issue. 

B  Furneaux   v.  Fotherbj,    4    Campb.  e  Hawkins  v.  Wallis,  C.  B.  Trin.  3  O. 

136.  Ld.  CUeoborougb,  a  J.  3.2  Wils.  173.   Bdc.Abr.  tit.  Tres- 

a  1  iDst.  282.  b.  283.  a.  pias,  (H)  S  C. 

b  SelDian  v.  Courtney,  Trin.  14  G.  2  d  Ihyet  v.  Mills,  Middx.  Sitt.  Parker 

C.  B.  Vlner,  Evidence,  Z.  a.  pi.  91  •  C.J.  Str.  61 . 


(12)  **  The  long  enjoyment  in  tbb  case  would  perhaps  have  been 
evidence  of  a  licence  to  nail  fruit  trees  to  the  wall,  in  case  a  licence 
had  been  pleaded  ;  but  if  this  shouUl  be  allowed  to  be  evidence  of 
such  an  actual  possession  of  the  wall  in  the  defendant  as  to  oust  the 
plaintiff  of  his  possession,  it  would  tend  to  introduce  a  confusion  of 
property ;  for  it  is  the  constant  practice  in  all  places  for  persons  to 
nail  fruit  trees  to  the  walls  of  their  neighbours."  Per  Pratt,  C,  J., 
S.  C.     Bac,  Abr.  tit  Trespass,  (H.) 

R  r2 
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2.  AccoTd  and  Satisfactioju 

Accord  and  satisfaction,  being  a  good  plea  in  all  actiow 
where  damages  only  are  to  be  recovered*  is  consequently  a 
.good  plea  in  trespass";  but  a  plea  of  accord,  without  satis- 
factiofi«  cannot  be  supported.     Hence,  in  trespass  for  taking 
cattle,  it  cannot  be  pleaded,  that  it  was  agreed  •*  that  plain- 
tiff  should  have  his  cattle  a^ain^ ;"  for  this  is  no  satisfaction 
for  the  injury  done.    So  where  to  trespass  for  breaking  and 
entering  the  plaintifTs  close,  the  defendant  pleaded  "  that 
in  Easter  term*,  in  the  3l8t  year  of  the  present  reign,  the 
plaintiff  declared  against  the  defendant  in  this  cause  for  the 
several  trespasses  above  supposed  by  the  defendant  to  have 
been  done ;  and  that  afterwards,  and  before  plea  pleaded  in 
this  cause,  to  wit,  on  such  a  day,  it  was  agreed  between  the 
plaintiff  and  defendant,  in  respect  to  an  action  then  lately 
commenced  between  them,  which  was  that  day  settled,  as 
follows:  that  the  defendant  was  to  p«y  \l.  I*,  on  account 
of  the  matter  in  dispute,  and  the  plaintiff  was  to  pay  the 
law  char^:    and  further,  that  whatsoever  disputes  then 
were,  or  had,  or  might  be,  in  being,  touching  suits  or  ac- 
tions, to  the  day  of  the  date  of  the  said  agreement,  should 
cease  and  terns  mate  for  ever ;    and  they  further  agreed  to 
bind  themselves  in  the  sura  of  100/.,  whoever  should  com- 
mence an  action  or  suit,  in  respect  to  any  thing  in  being  to 
the  then  present  day."    It  was  then  averred,  that  the  pre- 
sent action,  and  the  action  in  the  agreement  mentioned, 
were  the  same.     On  demurrer  to  this  plea,  it  was  contended, 
in  support  of  the  plea,  on  the  authority  of  an  admission  in 
Reniger  v.  Fogassa*,  that  the  agreement,  which  is  an  effectual 
plea  in  bar,  is  either  such  an  agreement  as  is  executed  and 
satisfied  with  a  recompence  in  fact,  or  with  an  action  or  other 
remedy  to  execute  f/,  and  to  recover  a  recompence ;  that  here 
the  parties  agreed  to  bind  themselves  in  the  penalty  of  100/. 
to  abide  by  their  accord ;  that,  therefore,  was  a  new  remedy, 
which  fell  directly  within  the  authority  cited.      But  the 
court  were  of  opinion  that  the  plea  was  bad,  Ashhurst,  J. 
observing,  that  "  supposing  the  proposition  were  true,  that 
whenever  the  agreement  is  such,  for  the  breach  of  which  an 
action  might  be  maintained,  [it  may  be  pleaded  in  bar,]  yet 
it  is  incumbent  on  the  party  pleading  it,  to  shew  that  an 
action  could  have  been  supported  on  it.    In  order  to  found 

«  9  Rq).  78,  a.  %  Jamei  v.  Datid,  H.  33  G.  3.  R  R. 

i  I  Roll.  Abi.  128.  Accord  (A.)  pi.  7.  5  T.  R.  141. 

h  Plowd.  5>ll.b. 


^gl^^l^^mwmmVFWmj^'St^^^^*'    I"   ■"■i  iJ«ixmi»       h-h  ^^wv^^mmi    mi      wji -i-l—  ^:*^-w         -".-v^ 
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aiuiction  on  this  agreement^  the  ptaintiff  must  have  stated 
not  only  the  agreement,  but  also  that  he  tendered  an  obli- 
gation in  100/.,  ready  executed  to  the  defendant,  and  that 
the  defendant  refused  to  execute,  &c.  but  no  action  could 
have  been  sustained  on  this  contract,  without  that  previous 
step,  which  is  not  pleaded  here." 


3.  The  Common  Bar,  or  Liherum  Tenementum* 

Formerly  in  trespass  in  C.  B.,  and  in  proceeding  by  origi- 
nal in  B.  R.,  the  writ  which  plaintiff  sued  out  was  a  general 
writ  of  guare  clausum  fregit  in  A.  Hence  the  declaration 
was  general,  it  being  a  rule  that  the  declaration  ought  to 
pursue  the  writ,  and  could  not  be  extended  beyond  it  This 
imposed  a  hardship  on  the  defendant,  who  was  compelled 
to  answer  a  general  charge*.  To  obviate  this  inconvenience, 
and  to  compel  the  plaintiff  to  ascertain  with  exactness  the 
place  in  which  he  alleged  the  trespass,  a  method  was  de- 
vised of  permitting  the  defendant  to  plead  what  is  called  the 
common  bar,  that  is,  to  name  a  wrong  place  in  the  same 
vill,  e.  g.  Broomfjeld,  to  which  plaintiff  had  not  any  title, 
and  then  to  allege  (whether  falsely  or  not  was  immaterial,) 
that  such  place  was  the  soil  and  freehold  of  the  defendant. 
As  the  plaintiff  could  neither  entitle  himself  to|B room  field, 
nor  prove  a  trespass  committed  in  it,  he  was  obliged  to  new 
assign  the  Iochx  in  quo  ;  that  is,  to  ascertain  it  with  exact- 
ness and  precision,  cither  by  its  name,  or  by  metes  and  boun- 
daries, or  otherwise. 

There  were  two  other  ways  of  pleading  liberum  tenemen- 
tum,  besides  that  before  mentioned,  1st,  generally,  that  the 
locus  was  the  soil  and  freehold  of  the  defendant ;  2nd,  that 
the  locus  was  an  acre  of  land,  or  a  house,  which  was  the  soil 
and  freehold  of  the  defendant.  These  did  not  necessarily 
induce  a  new  assignment,  because  if  defendant  had  not  any 
freehold  in  the  vill,  the  plaintiff  might  traverse  them  witn 
safety ;  but  if  defendant  had  a  freehold  in  the  vill,  then  it 
became  necessai^r  to  new  assign  ;  for  if  plaintiff  traversed  the 
plea,  it  was  sufficient  for  the  defendant  to  prove  that  he  had  a 
freehold  any  where  in  the  vill,  and  that  would  entitle  him  to 
a  verdict  K 

If  the  defendant,  in  his  bar,  named  the  right  place  in 
which  the  suppoped  trespass   had  been  committeo,  a  new 

i  Sec  Willes,  ]22.  k  Helwis  v.  Umb,  Salk.  4S3. 
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assignment  was  unnecessary,  and  the  plaintiff  traversed  fte 
plea;  or  admitting  the  freehold  to  be  in  the  defendant,  in- 
sisted on  a  lease  for  years,  or  some  other  title  under  defend- 
ant', or  under  a  stranger,  who  was  seised  antecedently  to 
the  defendant".  If  the  writ  and  declaration  were  general, 
for  breaking  and  entering  several  closes,  and  the  plaintiff, 
upon  the  defendant's  plea  of  liberum  tenementuro,  new 
assigned  the  trespass,  as  to  all  the  places,  be  could  not 
traverse  the  defendant's  plea ;  because  such  a  traverse  would 
have  deprived  defendant  of  an  opportunity  of  answering  the 
new  assignment,  which  he  was  entitled  to,  the  new  assign- 
ment being  in  the  nature  of  a  new  declaration.  But  if  the 
plaintif}*  only  new  assigned  one  place,  and  as  to  the  other 
places  admitted  them  to  be  the  same  as  those  named  in  the 
plea,  he  might  traverse  the  plea  as  to  the  places  agreed 
upon".  As  the  plaintiff  in  hia  new  assignment  averred^  that 
the  place  newly  assigned  was  another  and  different  place 
from  that  named  in  the  plea,  he  was  considered  as  waving 
or  abandoning  the  trespass  which  defendant  had  justified. 
The  defendant,  therefore,  could  not  plead  to  the  new  as- 
signment, that  the  place  mentioned  therein  was  the  same 
as  that  named  in  the  plea ;  if  they  were  the  same,  the  proper 
plea  was,  not  guilty  ;  and  then  if  plaintiff  attempted  to  give 
m  evidence,  that  the  trespass  was  committed  in  the  place 
named  in  the  bar,  the  court  would  stop  him ;  because 
by  his  new  assignment  he  had  waved  the  trespass  in  that 
place. 

The  prolixity  which  was  introduced  by  general  decla- 
rations, common  bars,  and  new  assi^^nments,  called  loudly  for 
a  remedy.  At  length,  in  the  year  1664,  the  following  rulea 
were  framed : 

For  the  avoiding  the  common  bar  and  new  assignment*, 
the  declaration  upon  an  original  quare  clausum  fregit  may 
mention  the  place  certainly,  and  so  prevent  the  use  and  ne- 
cessity of  the  common  bar. 

The  like  rule  was  adopted  in  thq  Common  Pleas'*,  at  tht 
same  time,  with  respect  to  original  writs  or  bills  qnare  clau- 
sum fregit 

The  common  bar  and  new  assignment  shall  be  forbom, 

1  5  H.  7.  10.  a.  n  Cro.  Eliz.  812. 

m  Kin;  v.  Coke,  Cro.  Car.  384.  cited  by  o  B.  R.  M.  1654.  s.  12. 

Willes,  C.J. delivering  Uie  opinion  p  C  B.y.  1654.8. 17. 

of  the  court  in  Lambert  ▼.  Stroother, 

Willes,  VdJb. 
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where  th^  declaration  contains  the  certainty  equivalent  to  a 
new  assignment  ^  ( 13). 

Since  these  rules  were  made,  the  plea  of  liberum  tene- 
mentum,  as  a  common  bar  for  the  purpose  of  driving  plain- 
tiff to  a  new  assignment,  has  gradually  fallen  into  disuse  (141 ; 
and  as  a  plea  for  any  other  purpose,  except  for  the  purpose 
of  compelling  the  plaintiff  to  set  out  his  title  specially  on 
the  record,  it  is  not  probable  that  it  should  maintain  its 
ground  much  longer,  since,  in  the  late  cases  of  Dodd  v. 
Kyffin.  7  T,  R.  364,  and  Argent  v.  Durrant,  8  T.  R.  403., 
it  has  been  solemnly  adjudged,  that  soil  and  freehold  in 
defendant  may  in  all  cases  be  given  in  evidence  under  the 
general  issue. 

Where  the  plaintiff  names  the  close  in  his  declaration,  and 
the  defendant  pleads  liberum  tenementum  generally,  without 
giving  any  further  description  of  the  close,  the  plaintiff  is  not 
driven  to  a  new  assignment ',  but  is  entitled  to  recover  upon 
proving  a  trespass  done  in  a  close  bearing  the  name  given  in 
the  declaration,  although  the  defendant  may  have  a  close  in 
the  same  parish  known  by  the  same  name. 

To  a  plea  of  liberum  tenementum',  where  the  plaintiff  re- 
plied, that  the  place  in  question  was  the  soil  and  freehold  of 
the  plaintiff,  and  not  the  soil  and  freehold  of  the  defendant, 
it  was  holden,  on  special  demurrer,  that  the  replication  was 
good ;  for  the  words,  *^  that  it  is  the  freehold  of  the  plain- 
tiff," were  either  to  be  rejected  as  surplusage,  or  to  be  con- 
sidered only  as  inducement;  that  if  the  plaintiff  had  said, 
that  it  was  his  freehold,  absque  hoc  that  it  was  the  freehold 
of  the  defendant,  it  would  have  been  plainly  an  inducement 
only  :  and  yet  that  was  exactly  the  same  case  as  the  present, 
for  there  is  not  any  distinction  between  traverses  and  de- 
nials. 

q  S.  19.  t  Lambert  V.  Stroother,  Willes,218. 

r  Cocker  ▼.  Crompton,   1   Baroewall 
and  Creswell,  489. 


(13)  It  must  be  observed,  that  these  rules  are  only  pennissive, 
and  not  imperative  ;  that  is,  thev  permit  plaintiff  to  declare  specially 
on  a  general  writ,  but  if  plaintiff  chooses  to  adhere  to  the  ancient 
mode  of  declaring  generally  on  a  general  writ,  he  may.  Martin  v. 
Kesterton,  2  Bl.  R.  1089. 

(14)  In  Lambert  v.  Stroother,  Willes,  224,  Willes,  C.J.  ex- 
pressed a  doubt  whether  liberum  tenementum  could  be  pleaded  to  a 
declaration,  wherein  the  closes  were  named. 
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Where  the  defendant  pleads  liberum  tenementum  in  I.  S* 
and  that  the  defendant  entered  by  his  command^  the  plaintiff, 
in  his  reptication,  may  traverse  the  command.  This  point 
was  solemnly  adjudged  in  Chambers  ▼.  Donaldson^  B.  K.  £. 
49  G.  S.,  11  East,  65.,  (notwithstanding  the  case  of  IVitbara 
V.  Barker,  Yelv.  147.,  and  the  dicta  in  Trevilian  y.  Pine, 
Salk.  107,  and  ante,  tit.  Replevin,  n.  21.)  the  court  observing, 
that  it  had  become  a  settled  rule,  that  possession  was  sufM* 
cient  to  maintain  trespass  against  a  wrong  doer,  but  that 
this  rule  would  be  of  no  avail  if  the  command  were  not 
traversable ;  for  in  that  case  the  wrong-doer  might  shelter 
himself  under  a  plea  of  an  outstanding  freehold  in  a  stranger, 
from  whom  he  derived  no  authority  to  commit  the  trespass; 
and  Bayley,  J.  added,  that  it  was  not  competent  to  a  wrong- 
doer to  call  on  a  person  in  actual  possession  to  set  out  bis 
title. 

The  plaintiff  had  lands  abutting  on  one  side  of  a  public 
highway,  called  Shepherd's  Lane*  (which  was  primd  facie 
evidence  that  half  of  the  lane  was  his  soil  and  freehold);  it 
was  holden,  that  he  might  declare  generally  for. a  trespass  in 
his  close,  called  Shepherd's  Lane,  and  that  it  was  incumbent 
on  the  defendant  to  plead  soil  and  freehold  in  another,  in 
order  to  drive  the  plaintiff  to  new  assign  the  trespass  com* 
plained  of  in  the  part  of  the  lane  which  was  his  exclusive 
property. 

Where  the  plaintiff  in  his  declaration  avent  a  single  act  of 
trespass,  e.  g,  that  on  such  a  day  the  defendant  stopped  the 
plaintiff's  cattle  and  cart,  and  the  defendant  justifies  the  act, 
there  cannot  be  a  new  assignment". 


4.  Estoppel. 

If,  in  an  action  of  trespass,  a  verdict  be  found  on  any  fact 
or  title  distinctly  put  in  issue,  such  verdict  may  be  pleaded  by 
way  of  estoppel  in  another  action  between  tBe  same  parties, 
or  their  privies,  in  respect  of  the  same  fact  or  title. 

To  an  action  of  trespass  for  digging  and  getting  coals  out 
of  a  coal-mine',  alleged  bv  the  plaintiff  to  be  within  and 
under  his  close,  called  the  Cow  Close  ;  the  defendants 
pleaded,  and  shewed  title  regularly  brought  down  to  them 
in  right  of  the  wife,  by  fine,  recovery,  &c.  from  one  Sir  John 
Zouch,  who  in  the  d9th  year  of  Elizabeth,  was  seized  in  fee 

t  Stercni  v.  Wbictler,  11  East,  51.  x  Outram  v.  Morcwood  and  Ellen  bis 

u  Taylor  ▼.  Smith,  7  Taunt.  156.  wife,  3  £ast,  346. 
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of  the  manor  of  Alfreton,  and  of  certain  messuages  and 
lands  within  the  manor,  by  virtue  of  which  title  they  claimed 
all  the  coals  under  those  lands,  except  such  as  were  within 
and  under  any  of  the  messuages,  buildings,  orchards,  and 
grounds,  which,  at  the  time  of  a  recovery,  suffered  in  the 
reign  of  Queen  Elizabeth,  were  standing  and  being  upon  the 
said  lands  and  tenements,  and  which  coal  mines,  with  the 
exception  aforesaid,  passed  under  a  bargain  and  sale  from 
Sir  John  Zouch  to  certain  bargainees ;  and  the  defendants 
averred,  that  the  coals  in  question  were  under  the  lands  of 
that  former  owner.  Sir  J.  Zouch,  and  were  derived  by  bar- 
gain and  sale  to  certain  immediate  bargainees,  and  from  them 
to  the  defendant,  the  wife,  and  were  not  within  or  under  any 
of  the  messuages,  buildings,  orchards,  and  gardens,  which 
were  the  subject  of  the  exception.  To  this  plea  the  plaintiff 
replied,  and  relied,  by  way  of  estoppel,  upon  a  former  verdict 
obtained  by  him  in  an  action  of  trespass,  brought  by  him 
against  one  of  the  defendants,  Ellen,  the  wife  of  the  other 
defendant,  she  being  then  sole,  in  which  be  declared  for  the 
same  trespass  as  now ;  to  which  the  wife  pleaded,  and  de- 
rived  title  in  the  same  manner  as  now  done  by  her  and  her 
husband,  and  alleged,  that  the  coal  mines  in  question,  in  the 
declaration  mentioned,  were,  at  the  time  qf  making  the 
before- mentioned  bargain  and  sale,  by  Sir  John  Zouch,  par- 
cel of  the  coal  mines  by  that  indenture  bargained  and  sold : 
upon  which  pointy  viz.  whether  the  coal  mines,  claimed  by 
the  plaintiff,  and  mentioned  in  his  declaration,  were  parcel 
of  what  passed  under  Zouch's  bargain  and  sale  to  the  per- 
sons under  whom  the  wife  claimed,  an  issue  was  taken,  and 
found  for  the  plaintiff,  and  against  the  wife.  The  Question 
was,  whether  the  defendants,  the  husband  and  wire,  were 
estopped  by  this  verdict,  and  judgment  thereupon,  from 
averring  in  the  present  action  (contrary  to  the  title  so  there 
found  against  the  wife),  that  the  coal  mines  now  in  question 
were  parcel  of  the  coal  mines  bargained  and  sold  by  the 
before-mentioned  indenture.  It  was  holden,  that  the  husband 
and  wife  were  so  estopped,  and,  consequently,  that  the  plain- 
tiff ought  to  recover. 


5.  Licence, 

To  an  act  ion  of  trespass,  the  defendant  may  plead,  that  he 
committed  the  supposed  trespass  by  leave  of  the  plaintiff. 

Where  a  person  is  licenced  to  do  an  act,  it  is  necessarily 
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implied,  that  he  may  do  every  thing  without  which  that  act 
cannot  be  done. 

Hence,   where   to  trespass  against  A.  B.,  and  C.^,  for 
breaking  and  entering  plaintifTs  house,  and  continuing  there 
ten  days,  and  selling  divers  goods ;  the  defendants  pleaded, 
that  before  the  time,  when,  &c.  the  plaintiff  licensed   A.  to 
enter  the  house,  and  to  continue  therein  for  the  sale  of  his 
goods,  by  virtue  of  which  licence  A.,  in  his  own  right,  and 
B.  and  Cf.,  as  his  servants,  peaceably  entered  the  house  by 
the  door,  then  6pen,  to  sell  the  said  goods,  and  in  and  about 
the  sale  of  goods,  n^cessarilif  continued  in  the  house  for  ten 
days,  &c.  concluding  with  a  verification.    On  demurrer,  it 
was  objected,  that  the  licence  was  personal  to  A.,  and,  con- 
sequently, it  could  not  justify  the  entry  of  any  other  person, 
and  at  least  it  ought  to  have  appeared  on  the  face  of  the 
plea,  that  the  entry  of  the  other  defendants  was  necessary 
for  the  purposes  mentioned  in  the  licence.     But  the  court 
overrulea  the  objection,  Willes,  C.  J.  observing,  that  unless 
a  man  could  sell  goods  to  himself,  it  was  absurd  to  contend 
that  this  was  a  licence  to  A.  only  to  go  into  the  house ;  be- 
sides, it  was  highly  probable,  that  he  might  want  to  take 
several  persons  with  him,  in  order  to  assist  in  the  sale  ;  and 
this  is  sufficiently  set  forth  in  the  plea ;  for  it  is  alleged,  that 
all  three  necessarily  continued  in  the  house  for  ten  days,  to 
sell  the  said  goods ;  and  if  their  continuance  therein  were 
necessary,  their  entrance  must  certainly  be  so  too,  and  was 
therefore  sufficiently  alleged  (13.) 

Where  the  plaintiff  complains  of  several  trespasses  com- 
mitted on  several  days*,  and  the  defendant  pleads  a  licence 
to  which  the  plaintiff  replies  de  injurid  suA  propria  abxtjut 
tali  causd ;  it  is  incumbent  on  the  defendant  to  show  a  licence 
for  each  act  of  trespass  proved  by  the  plaintiff.  In  such  case 
it  is  not  necessary  for  the  plaintiff  to  new  assign;  for  the 

y  Dennet  v.Grovef  and  otben,  Willes,  z  Barnes  v.  Hunt,  11  East,  451. 

195. 


(15)  In  Hil.  13  Hen.  7. 13.  the  distinction  is  taken  between  those 
licences  that  are  given  for  pleasure,  and  those  for  profit ;  that  the 
former  are  merely  personal,  but  that  in  the  latter  case,  the  person  to 
whom  the  licence  is  given  may  take  others  with  him  ;  *'  Ct  issint  si 
on  me  license  a  avoir  un  arbre  in  son  bois,  mes  servants  justifieront 
le  sier  del  arbre  et  I'entrer."  The  former  branch  of  this  distinct!  m 
is  also  supported  by  a  passage  in  Finch*s  Law,  16  and  17,  and  the 
latter  by  a  case  in  M.  13  Hen.  7.  10.     Duraford*s  note«  Willes,  197. 
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meaning  of  the  replication  is,  that  the  defendant  committed 
the  several  trespasses  without  a  licence  for  each. 

Where  a  defendant  justified  the  stopping  the  plaintiff'*s 
cart  on  the  ground  that  be  was  loading  his  cart  with  turf 
wrongfully  cut  from  the  waste  of  the  manor,  and  that  de- 
fendant, as  bailiff  of  the  lord,  stopped  the  cart.  Plaintiff 
having  replied  de  injuria  su^  propria :  it  was  holden*  that 
in  order  to  rebut  the  Justification,  he  could  not  give  in  evi- 
dence a  licence  from  the  lord  to  cut  the  turf,  that  not  hav- 
ing been  pleaded  by  way  of  replication. 

Licence  to  enter  and  occupy  land  for  a  certain  time 
amounts  to  a  lease,  and  ought  to  be  pleaded  as  such  ^ 

The  defendant  may  also  justify  an  entry  into  the  house  or 
land  of  another  under  a  licence  in  law.  Such  is  the  entry 
into  an  inn  or  tavern  at  seasonable  times,  an  entry  to  demand 
rent  due  for  the  enjoyment  of  the  land,  or  to  distrain  for  the 
rent  in  arrear,  or  to  distrain  cattle  damage  feasant  Such 
also  is  an  entry  for  the  purpose  of  executing  (in  a  legal  man- 
ner) the  process  of  the  law :  the  entry  of  a  remainder-man 
or  reversioner  to  view  the  state  of  repair,  and  see  whether 
any  waste  has  been  committed  on  the  estate :  the  entry  of  a 
landlord^,  in  the  absence  of  a  tenant,  who  had  omitted  to  deliver 
up  possession  when  his  term  had  expired ;  the  entry  of  a 
commoner  to  view  his  cattle,  and  the  like.  Having  stated 
several  instances  in  which  the  law  permits  a  person  to  enter 
the  house  or  land  of  another,,  we  proceed  to  inquire  in  what 
cases  a  party  shall  be  deemed  a  trespasser  ah  initio ;  as  to 
which  the  following  distinctions  must  be  observed : 

1.  Where  an  entry,  anthority,  or  licence,  is  given  to  any 
person  by  law^  and  he  abuses  it  by  the  commission  of  some 
act,  there  he  shall  be  considered  as  a  trespasser  ah  initio^  ^  e. 
from  the  first  entry  ;  for  the  law  determines  from  the  subse- 
quent act,  quo  animo^  or  to  what  intent  the  original  entry  was 
made ;  as,  if  a  person  enters  an  inn  or  tavern,  and  afterwards 
commits  a  trespass,  by  carrying  away  any  thing,  the  law 
adjudges  that  he  entered  for  that  purpose;  and  because  the 
act  which  demonstrates  it  is  a  trespass,  he  shall  be  a  tres- 
passer ab  initio  /'but,  in  such  case,  if  the  party  is  guilty  of  a 
mere  non-feasance,  as  in  the  case  of  an  entry  into  au  inn,  and 
refusing  to  pay  for  the  liquor  which  he  has  consumed  ', 
there  he  cannot  be  considered  as  a  trespasser  ab  initio,  be- 
cause a  mere  non-feasance  does  not  amount  to  a  trespass. 

• 

a  Taylor  t.SouUi,  7  Taunt.  156.  c  TurDei  v.  MeymoU,  1  Biiigb.  158. 

b  Adm.  per  cur.  5  H.  7. 1.  a.  cited  in    d  Six  carpenters*  caw,  8  Rep.  146.  a. 
Plowd.  642.  a. 
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So  where  one  who  has  distrained  a  beast  damage  feasant, 
or  taken  an  estray,  kills  or  works  its  he  shall  be  deemed  a 
trespasser  ab  initio;  but  a  refusal  to  deliver  the  beast,  on 
tender  of  amends,  being  a  mere  non-feasance,  will  not  be 
considered  as  a  trespass  with  force  ab  initio.  It  is  clear, 
therefore,  that  in  order  to  constitute  a  person  a  trespasser 
ab  initio^  the  party  must  have  been  guilty  of  a  subs^uent 
act  of  trespass. 

!2.  Where  the  entry,  authority,  or  licence,  to  do  any  thing 
is  given  by  the  party ^  there  although  the  person  to  whom  the 
authority  is  given  may,  by  the  commission  of  subsequent  acts, 
be  a  trespasser,  yet  such  subsequent  acts  will  not  affect 
the  original  entry,  so  as  to  make  that  which  was  sanctioned 
by  the  authority  of  the  party  complaining,  a  trespass.  In 
this  case,  therefore,  the  subsequent  acts  only  will  amount 
to  trespasses. 

6.  Procttt. 

An  oflBcer  cannot  justify  the  breaking  open  an  outward 
door  or  window ',  in  order  to  execute  process  in  a  civil  suit ; 
but  if  he  finds  the  outward  door  open  and  enters  that  way, 
or  if  the  door  be  opened  to  him  from  within,  and  he  enters, 
he  may  break  open  inward  doors,  if  he  Bnds  that  necessary, 
in  order  to  execute  his  process.  And,  as  it  seems',  this  rule 
holds,  although  the  defendant  be  not  in  the  house  at  the 
time ;  but  in  such  case  the  officer  must  first  demand  admit- 
tance, and  this  demand  must  be  pleaded  (16).  In  the  exe- 
cution of  criminal  process  against  any  person  in  the  case  of 
a  misdemeanor,  it  is  necessary  to  demand  admittance,  before 
the  breaking  the  outer  door  can  be  justified\  And  the  offi- 
cer cannot  justify  breaking  the  inner  doors  of  the  house  of 
a  stranger,  upon  suspicion  that  a  defendant  is  there,  to  search 
for  him  in  order  to  arrest  him  on  mesne  process'. 

A.,  an  excise  officer^,  applied  to  the  commissioners  of  ex- 

e  Oxley  t.  WatU,  1  T.  R.  12.  i   Johnson  t.  Leigh,  6  Taunt  246. 

f  Foiter*f     Discourse    of    Homicide,  k  Cooper  v.  Booth,  od  error  from  C  B. 

chap.  8.  8. 19.  3  Esp.  N.  P.  C  136.  in   which  Bos- 

S  Ratcliffe  v.  Burton,  3  Bos.  &  Pul.  tock  v.  Saunders,  2  Bl.  R.  9]2.    3 

223.  Wils .  434.  was  ovemiled. 
h  Launock  ▼.  Brown,  2  B.  &  A.  592. 


(1 6)  For  justifications  under  process  of  superior  and  inferior  courts, 
see  ante,  tit.  Imprisonment,  p.  861 — 864. 
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cise  for  a  warrant  to  search  the  house  of  B.  The  commis- 
sioners, being  satisfied  with  the  reasonableness  of  Ms  sus- 
picion, granted  a  warrant,  empowering  A.  to  enter  the  house 
of  B.,  and  seize  all  run  tea  which  should  be  there  found  frau- 
dulently concealed.  A.  accordingly  entered  B.*s  house,  in 
the  day  time,  and  broke  open  a  lock  which  B.  had  refused 
to  open,  and  rummaged  his  goods,  but  did  not  find  any  tea. 
In  an  action  of  trespass  brought  by  B.  against  the  officer,  it 
was  holden,  that  upon  the  true  construction  of  the  stat.  10 
Creo,  1.  c.  10.  s.  13.  the  officer  was  justified,  although  there 
was  not  any  tea  found,  or  any  evidence  given  of  the  grounds 
of  his  suspicion. 

In  an  action  against  a  sheriff  for  breaking  and  entering 
plaintifTs  house,  and  staying  therein  three  weeks,  the  de- 
fendant pleaded  a  justification  under  process  as  to  breaking 
and  entering,  and  staying  in  the  house  twenty-four  hours'. 
The  plaintiff,  admitting  the  writ,  replied  de  injurid  sad  pro- 
prid  absque  residua  causce.  The  defendants  proved  their 
justification  ;  but  it  appeared  that  the  officer  continued  in  the 
plaintif}**s  house  beyond  twenty-four  hours.  Lord  Ellen- 
borough  was  of  opinion,  that  the  plea  applied  to  the  whole 
declaration,  and  that  if  the  plaintifi*  meant  to  rely  upon  the 
excess  beyond  the  twenty-four  hours,  he  ought  to  have  said 
so  by  a  new  assignment.  The  residue  of  the  cause  men- 
tioned in  the  plea  was  alone  put  in  issue,  and  the  length  of 
time,  during  which  the  officers  remained  in  the  house,  was 
rendered  immaterial. 


7.  Right  of  Way  (17). 

To  trespass  qu.  cL  fr.  the  defendant  may  plead  a  right  of 
way  over  the  locus  in  quo,  and  that  in  the  exercise  of  such 
right  he  committed  the  trespasses  complained  of. 

There  are  four  kinds  of  ways"  ;  1.  a  footway ;  2.  a  horse- 
way, which  includes  a  footway;  3.  a  carriageway,  which  in- 
cludes both  horseway  and  footway ;  4.  a  driftway. 

1   Monprivatt  v.  Smith,  2  Camp.  N.  P.  ml  Inst.  56.  a. 

C.  176. 


(17)  For  right  of  common,  see  ante,  tit.  Common,  and  tit.  Re- 
]>levin,  pleas  in  bar  to  avowry  for  damage  feasant,  p.  1178.  For 
right  of  fisheiy,  see  ante,  tit  Fishery,  p.  814. 
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Although  a  carriageway  comprehends  a  horseway,  yet  it 
does  not  necessarily  include  a  driftway*.  It  is  said  ^,  how- 
ever, that  evidence  of  a  carriageway  is  strong  presumptive 
evidence  of  the  grant  of  a  driftway. 

These  ways  are  either  public  or  highways  for  all  persons, 
or  private  ways  (18). 

An  highway  (termed  in  Law  French  chimin)  is  a  way  for 
ail  the  king's  subjects  to  pass  and  repassi*.  It  is  called  rcgia 
via,  or  the  king's  highway,  although  the  king  can  only  claim 
a  passage  for  himself  and  his  subjects ;  for  the  freehold  and 
the  profits  growing  there,  as  trees  and  other  things,  are  in 
the  lord  of  the  soil. 

Whelre  there  has  been  a  public  king's  highway,  no  length 
of  time,  during  which  it  may  not  have  been  used,  will  pre- 
vent the  public  from  resuming  the  righfi,  if  they  think 
proper. 

Where  the  owner  of  land  builds  houses  upon  it',  forming 
a  straet,  which  he  permits  to  be  used  as  an  highway,  although 
an  absolute  transfer  of  the  property  in  the  soil  cannot  be  pre- 
sumed, yet  a  dedication  of  the  way  to  the  public  will  be  pre- 
sumed, so  far  as  the  public  have  occasion  for  it,  for  the  pur- 
pose of  passing  and  repassing  along  the  same.     But  proof  of 
a  bar  having  teen  placed  across  the  street ',  at  the  iinse  when 
the  street  was  made,  even  although  such  bar  may  have  been 
subsequently  destroyed,  will  rebut  the  presumption  of  a  de* 
dication  to  the  public ;  for  it  must  appear  that  the  dedication 
was  made  openly,  and  with  a  deliberate  purpose.    N.  There 
cannot  be  a  partial  dedication  to  the  public,  although  there 
may  be  a  grant  of  a  footway  only^     Permitting  the  public 
to  have  the  free  use  of  a  way  in  a  street  in  London  K>r  six 

n  Ballard  v.  Dyaon,  1  Taunt.  R.  279.  also  Voogfat  v.  Wincb*  3  B.  &.  A. 

o  Per  Cbambre,  J.,  S.  C.  662 . 

p  Tenns  de  la  Ley  t.  Chimin,  Bro.  Abr.  r    Lade  v.  Shepherd,  Str.  1004. 

Chimin,  pi.  9,  10,  11.  t  Roberts  v.  Karr,    Surrey  Lent  Ass. 

q  Per  Gibbs^  J.  in  R.  v    the  Inhabi-  1808,  coram  Heath,  J,  1  Camp.  V, 

tants  of  St.  James,  Taunton,  MS.  See  P.  C.  262. 

t  S.  C. 


(18)  *Mr  a  way  leads  to  a  market,  and  is  a  commoDway  for  all 
travellers,  and  communicates  with  a  gread  road,  it  is  an  highway; 
but  if  it  leads  only  to  a  church,  to  a  private  house,  or  village,  or  to 
fields,  it  is  a  private  way.  But  this  is  matter  of  fact,  and  much 
depends  on  reputation.  Per  Hale,  C.  J.  Austin*s  case,  Ventr.  189. 
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years,  has  been  holden  sufficient  evidence  of  a  dereliction, 
where  no  bar  has  been  put  up". 

To  give  the  public  a  right,  however,  the  dedication  must 
be  with  the  consent  of  the  owner  of  the  fee ;  for  where  it  is 
given  by  an  individual  having  only  a  limited  right,  it  con« 
tinues  for  a  limited  period  only.  In  trespass  and  justification 
under  a  public  right  of  way,  it  appeared  that  the  locus  in  quo 
bad  been  under  lease  from  17U)  to  1818,  but  as  far  back  as 
living  memory  could  go  it  had  been  used  by  the  public,  though 
not  a  thoroughfare,  and  lighted,  paved,  and  watched  under  an 
act  of  parliament,  in  which  it  was  enumerated  as  one  of  the 
streets  in  Westminster.    After  1818,  the  plaintiff,  who  had 

freviously  lived  for  $4  years  in  its  neighbourhood,  inclosed  it. 
t  was  holden*  that,  under  these  circumstances,  the  jury  were 
well  justified  in  finding  that  there  was  no  public  right  of  way, 
inasmuch  as  there  could  not  be  any  dedication  to  the  public 
by  the  tenants  for  99  years,  nor  by  any  one  except  the  owner 
of  the  fee. 

Trespass  for  entering  plaintiff's  closed  and  pulling  down  a 
gate.  Plea,  that  there  was  a  public  footway  over  the  locua 
in  quo^  and  because  the  gate  was  wrongfully  erected  across 
the  same,  defendant  pulled  it  do\^n.  It  appeared  in  evi- 
dence,  that  the  gate  in  question  had  been  recently  put  up  in 
a  place  where  a  similar  gate  had  formerly  stood,  but  where, 
for  the  last  twelve  years,  there  had  been  none.  It  was  there- 
upon contended,  for  the  defendant,  that,  from  sufi'ering  the 
gate  to  be  down  so  long,  and  permitting  the  public  to  use  the 
way,  without  obstruction  for  so  many  years,  the  plaintiff, 
and  those  under  whom  he  claimed,  must  be  considered  as 
having  completely  dedicated  the  way  to  the  public,  and  that 
the  gate  could  not  be  replaced.  The  plaintiff,  however, 
had  a  verdict,  which  the  Court  of  King's  Bench,  the  follow- 
ing term,  refused  to  set  aside. 

u  Per  Lord  Kesyon,  C.  J.  Tnutees  of  of  the  iDbabitants,)  by  the  defenrl- 

Rugby    Charity   v.    Merry  weather,  ant^f  fence  \  it  was  holden  that  this 

Middlesex  Sittings,  May  26th,  1790.  street  was  not  so  dedicated  to  the 

11  East,  376.  n.    N.  This  was  the  public,  that  the  defendant  pulling 

case  of  a  thoroughfare.    But  where  down  his  fence  might  enter  it  at  the 

the  plaintiff  erected  a  street,  lead-  end  adjoining  to  his  land,  and  use 

iiig  out  of  a  highway,  across  his  own  it  as  a  highway.    Woodyer  v.  Had- 

close,  and  terminating  at  the  edge  den,  5  Taunt.  125.    See  it.  v.  Bair. 

of  the  defendant's  adjoining  close,  4  Camp.  16.   See  also  Wood  v.  Veal, 

which  was  separated  from  the  end  5  B.  ft  A  454. 
of  the  street  for  21  years,  (during    z  Wood  v.  Veal,  in  the  case  of  Little 

10  of  which  the  houses  were  com-  Abingdon  Street,  Westminster,  5  B. 

pleted,    and    the    street    publicly  k,  A.  454. 

watched,  cleansed,  and  lighted,  and    y  Lethbridge  ▼.  Winter,  1  Camp.  N. 

both  footways,  and  half  the  horM-  P.  €•  263. 
way  thereof  payed,  at  the  expense 
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A  private  way  is  a  right  which  one  or  more  persons  have 
of  going  over  the  land  of  another.  This  may  he  claimed 
either  by  grant,  prescription,  custom,  by  express  reservation, 
as  necessarily  incident  to  a  grant  of  land,  or  by  virtue  of  ao 
enclosure  act 

1.  By  Orati^.-— A  private  way  may  be  claimed  by  grant: 
as  if  A.  grant  that  B.  shall  have  a  way  from  C.  through  such 
a  close  (belonging  to  A.)  to  M.  So  if  A.  covenants  that  B. 
shall  enjoy  such  a  way,  it  amounts  to  a  grant*. 

Under  the  grant*  **  of  a  free  and  convenient  way  in,  through, 
and  over  a  slip  of  land,  leading  from  — .— -  to  , 

with  liberty  to  make  and  lay  causeways,  &c.  and  to  use  the 
same  with  carriages,  and  to  carry  coals^  &c/*  the  grantee  has 
a  right  to  make  any  such  way  as  is  necessary  for  the  carry- 
ing that  commodity,  e.  g.  a  framed  waggon-way. 

Under  the  grant  of  a  way  from  A.  to  B.^,  in,  through, 
and  along  a  particular  way,  the  grantee  is  not  justified  in 
making  a  tranverse  road  across  the  same. 

If  a  person  has  a  way  through  a  closed  in  a  particular  di- 
rection, and  he  afterwards  purchases  other  closes  adjoining, 
he  cannot  extend  the  way  to  those  closes. 

In  pleading  a  right  of  way  under  a  grant,  r^ulariy  there 
ought  to  be  a  profert  of  the  deed  ;  but  if  the  deed  has  been 
lost*  *•  by  time  or  accident,"  it  may  be  so  stated  in  the  ptea, 
and  that  will  dispense  with  the  necessity  of  a  pit>fert 

A  lease  was  granted,  in  1814,  to  take  effect  from  1890,  of 
certain  houses,  together  with  a  piece  of  ground  which  was  part 
of  an  adjoining  yard,  and  all  ways  with  the  said  premises, 
or  any  part  thereof  used  or  enjoyed.  At  the  time  of  granting 
the  lease,  the  whole  yard  was  in  the  occupation  of  one  person, 
who  had  always  used  and  enjoyed  a  certain  right  of  way  to 
every  part  of  that  yard.  It  was  holden%  that  the  lessee  was 
entitled  to  such  right  of  way  to  the  part  of  the  yard  demised 
to  him. 

At  common  law,  the  right  to  repair  is  incident  to  the 
grant  of  way  ^ 

A.  granted  to  B.',  his  heirs,  and  assigns,  occupiers  of  cer- 
tain houses  abutting  on  a  piece  of  land  about  eleven  feet 
wide  (which  divided  those  houses  from  a  house  then  belong- 

z  3  Lev.  305.  f  Sembl.  1  Sauod.  323.  Admitted  per 

a  benbouse  v.  Christian,  1  T  R.  560.  Heuth  aud  Cbambre,  Js.  in  2  Bos.  ft 

b  S.  C,  Pul.N.R.  109. 

c  1  Rol.  391 . 1.  50.     1  Mod.  190.  g  Gerrard  v.  Cooke,  2  Bos.  &  Pul.  N* 

d   Read  v.  £rookmau,  3T.  R.  151.  R.  109. 

e  Koogstra  ▼.  Lucas,  5  B.  &  A.  830. 
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iWM  •         *.  JM I  ^•mmm^im^^ummKi^^^yw^^^^^^^^^'^  ^w  w      i  ■  ip  ■  i  ■  ^fm^'-^mr 


TRESPASS.  131d 

Mig  to  A.),  the  right  of  using  the  said  piece  of  land  as  a  foot 
or  carriage  way,  and  gave  him  **  all  other  powers,  &c.  inci^- 
dent  or  necessary  to  the  enjoyment '  of  the  way  f  *  it  was 
bolden,  that  under  the  terms  of  this  grant,  the  -grantee  was 
entitled  to  put  down  a  flag-stone  upon  the  piece  of  land  in 
front  of  a  door  opened  by  him  out  of  his  house  into  this 
piege  of  land ;  Chambre,  J.  observing,  that  the  nature  of  the 
thing  was  material  in  considering  the  effect  of  the  words. 
The  way  was  granted  for  the  occupation  of  a  dwelling-house, 
and  the  grantee  ought  to  have  every  thing  needful  for  the 
occupation  for  his  dwelling-house,  he  ought,  therefore,  to 
have  the  opf)ortunity  of  repairing  the  way  in  such  a  manner, 
that  it  should  not  be  wet  or  dirty,  when  he,  or  his  family,  or 
his  visitors  enter.  If  any  inconvenience  had  been  occasioned 
to  the  grantor,  it  might  make  a  difference;  but  that  was  not 
the  case  here,  nor  was  it  to  be  feared  that  any  right  could 
hereafter  be  set  up  in  respect  of  the  soil,  in  consequence  of 
this  stone  having  been  put  down ;  for  the  precise  extent  of 
the  road  was  pointed  out 

A  person  having  a  private  way  over  the  land  of  another^, 
cannot,  when  the  way  is  become  impassable  by  the  over- 
flowing of  a  river,  justify  going  on  tne  adjoining  land,  al- 
though such  land,  together  with  the  land  over  which  the  way 
is,  both  belong  to  the  grantor  of  the  way  (19). 

2.  By  Prescription. — A  private  way  may -also  be  claimed- 
by  prescription^  e.  g.  that  defendant  is  seised  in  fee  of  a  cer- 
tain messuage,  and  that  be,  and  all  those  whose  estate  he  has 
in  the  said  messuage,  have,  from  time  immemorial,  had  a 
footway,  &c.  (as  the  case  may  be)  from to         . 

From  the  words  in  italics,  this  plea  is  termed  prescribing 
in  a  que  estate.  A  right  of  way  being  an  easement  merely, 
and  not  an  interest,  it  is  not  proper  to  lay  the  way  as  appen* 
dant  or  appurtenant  ^ 

If  the  defendant  be  a  particular  tenant,  as  tenant  for  years 
under  a  person  who  is  entitled  to  a  way  by  prescription  for 
himself  and  his  tenants,  the  p^ea  must  set  forth  the  seisin  in 

b  Taylor  t    Whitehead,  Doug.   744.    i  RastaU's  Entr.  617.pl.5.  ed.  2. 
See  also  Bullard  v.  Harrison,  4  Maule    k  Godlejr  ▼.  Frith.  Yelv.  159. 
&  Selwyn,  387.  and  post. 


(19)  **  Highways  are  governed  by  a  different  principle.  They 
are  for  the  public  service,  and  if  the  usual  track  is  impassable,  it  is 
for  the  general  good  that  people  should  be  entitled  to  pass  in  ano- 
ther line.*'    Per  Ld.  Mansfield,  C^  J.  S.  C. 

Vol.  it.  8  s 


r 
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fee,  the  prescription,  and  the  demise  from  the  tenant  in  fe& 
to  the  defendant,  in  conformity  to  the  rule  of  pleading,  that 
wherever  a  particular  estate  is  pleaded^  it  must  be  Miewn 
abd  derived  trom  the  fee'. 

Unity  of  possession  of  the  land  to  which  a  way  is  appur- 
tenant by  prescription,  and  of  the  land  over  which  the  way 
is,  will  extinguish  the  way ;  for  the  prescription  is  gone,  and 
the  way  is  against  common  right". 

As  from  an  adverse  enjoyment  of  a  way  for  twenty  years, 
or  upwards*,  a  right  by  grant  may  be  presumed,  it  is  in  many 
cases  advisable  to  claim  the  way  under  a  non-existing  grant, 
as  well  as  by  prescription,  lest  proof  of  unity  of  possession, 
at  some  distant  point  of  time,  should  destroy  tbe  tide  by  pie- 
scrtptioB^  (90). 

A  claim  of  a  prescriptive  right  of  way  from  A',  over  the 
defendanCfs  close  unto  D.,  is  not  supported  by  proof  that  a 
close  called  C,  over  which  the  way  once  led,  and  which  ad- 
joins to  D.,'was  formerly  possessed  by  the  owner  of  close  A. 
aild  was  by  him  conveyed  in  fee  to  another  person,  without 
reserving  tbe  right  of  way,  for  thereby  it  appears  that  tbe 
prescriptive  right  of  way  does  not,  as  claimed,  extend  unto 
D.,  but  stops  short  at  C. 

But  where  in  trespass  qu.  cl.ft,^  the  defendant  prescribed 
for  an  occupation  way  from  his  own  close,  '*  unto,  through, 
and  over**  the  locus  in  quo,  to  and  unto  a  certain  highway, 
&c.,  it  was  holden,  that  such  plea  might  be  sustained,  though 
it  appesired  that  one  out  of  several  intervening  closes  was  in 
the  possession  of  the  defendant  himself 

In  trespass  for  breaking  gates,  and  entering  plaiutfS**s 
close',  defendant  proved  a  prescription  to  use  a  way  in  the 
locus  in  quo,  for  the  inhabitants  of  Water-Eaton,  and  other 
towns,  to  go  to  Leighton  and  Woburn.  I'be  prescription  in 
defendant's  plea  was  for  the  inhabitants  of  Water- Eaton,  only. 
Probyn,  J.—"  The  proving  more  does  not  vitiate  the  pre- 
scription." Verdict  for  defendant 

1  Sdli/  V.  Daily,  p.  P.   Solk.  502.  p  Wright  t.  Rattiay.  1  Esst*s  R.  377. 

Carth.44S.  Ld.  R«jm.  331.    Judg-  q  Jackson  t.  SbilUto,  Trio.  32  0.  3. 

ment  affinned  on  error;  recognised        C.  B.  cited  1  £ast*8  R.  3S1. 

in  3  Wils.  72.  r  Fountain  ▼.  Cook  and  others,  Back- 
m  1  JloU.  Ab.  S36.  (C.)  pi.  S.  iagiiam  Sum.  An.  1737.  Seg.  JUeeds* 

n  Campbell  v.  Wilson,  3  East,  286.  liS. 

o  fiee  3  T.  R.  167. 


(20)  See  ante,  {y  U03,fi.  (3). 
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Etideace  of  ^  prescriptive  right  of  way  for  »U  manner  of 
carriages,  does  not  necessarily  prove  a  right  of  way  for  ajl 
manner  of  cattle'  (21 ). 

3.  By  custom. — A  custom  that  every  inhabitant  of  such 
a  vill  shall  have  a  way  over  such  land,  either  to  church  or 
to  market,  is  good,  because  it  is  but  an  easement,  and  not  a 
profit 

A  tithe-owner  is  entitled  to  make  use  of  the  road  ordina- 
rily used  for  the  ordinary  occupation  of  the  close  in  which 
the  tithe  is  taken*,  but  be  cannot  justify  carrying  bis  tithes 
home  by  any  other  road,  altbousb  the  farmer  himself  may 
tiave  used  it  for  the  occupation  of  his  farm*. 

4.  By  express  reservatiotf,-^A  right  of  way  may  be  claimed 
l)y  express  reservation ;  as  where  A.  grapts  land  to  another, 
reserving  to  himself  a  way  over  such  Jand. 

6.  For  necessity, — If  a  person  having  a  close,  bounded  on 
-every  side  by  his  own  land,  grants  the  close  to  another,  the 
grantee  shall  have  a  way  to  the  close,  as  incident  to  the 
grant,  or,  as  it  is  sometimes  termed,  a  way  of  necessity;  for 
otherwise  he  cannot  derive  any  benefit  from  the  grant*; 
but  this  kind  of  way  cannot  be  pleaded  generally  without 
shewing  the  manner  in  which  the  land  over  which  the  way 
is  claimed  is  charged  with  it^. 

If  A.  has  four  closes  lying  together,  and  sells  three  of 
them  to  B.,  reserving  the  middle  close,  to  which  A.  has  not 
any  way  except  through  one  of  those  closes  which  he  sold« 
although  he  reserved  not  any  way,  yet  A.  shall  have  a  way 
to  the  middle  close,  as  reserved  to*^  him  by  operation  of  law*; 

s  Ballaxd  v.  Dyson,  1  Taunt.  R.  279.  y  BuUard  y.  Hanriton,  4  Maule  &  Sel- 

t  Admitted  in  Cobb  v.  Selby,  2  SLR.  wyn,  387. 

466.    See  alao  1  Bulstr.  108.  z  Per  cor.  in  Clarke  y.  Cog:se,Cro.  Jae. 

.u  A4)udfed,  S.  C.  170.    • 
jx  2iloLAbr.60.pl.  17. 


(21)  Extent  of  the  usage  is  evidence  of  a  right  only  commensu- 
rate with  the  use.  Hence  use  of  a  way  for  carriages  and  pigs,  is 
not  proof  of  a  right  of  way  for  oxen.  Per  three  judges,  S.  C. ; 
Chambre,  J.  contra*  "  I  have  always  considered  it  as  a  matter  of 
evidence,  and  a  proper  question  for  a  jury,  to  find  whether  a  right 
of  way  for  cattle  is  to  be  presumed  from  the  usage  proved  for  a 
cartway.  Consequently,  although  in  certain  cases  a  general  way 
for  carriaees  may  be  good  evidence,  from  wdich  a  jury  may  infer 
a  right  of  this  kind,  yet  it  is  only  evidence  ;  and  they  are  tp  compare 
the  rieaaoos  which  they  have  for  forming  an  opinion  on  either  side.'* 
f  er  Sir  J.  Maot6eld»  S.  a  ^ 
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and  unity  of  possession  will  not  extinguish  this  srpecies^of 
way*. 

J.  S.,  as  a  trustee,  conveyed  land  to  another,  to  which 
there  was  not  any  way,  except  over  the  trustee's  land ;  it  was 
holden,  that  a  right  of  way  passed  of  necessity,  as  incidental 
to  the  grants 

If  Am  the  owner  of  a  close  over  which  there  is  a  right  of 
way*,  plough  up  the  way,  and  assign  a  new  way,  any  person 
may  justify  using  the  new  way  as  long  as  it  lies  open;  but 
if  A.  afterwards  stops  up  the  new  way,  the  removal  of  the 
obstruction  to  the  new  way  cannot  be  justified,  as  will  ap- 
pear from  the  following  case : 

A.,  the  owner  of  a  close  situate  within  a  close  belonging 
to  B.',  had  a  prescriptive  right  of  way  through  B.*s  close  to 
bis  own :  twenty-four  years  beforie  action  brought,  B.  had 
stopped  up  this  way,  and  made  a  new  way,  which  had  been 
used  ever  since,  but  latterly  B.  stopped  up  the  new  way; 
in  an  action  brought  by  B.  against  A.  for  going  over  the 
new  way,  it  was  holden,  that  A.  could  not  justify  using  this 
way  as  a  way  of  necessity,  but  that  he  should  either  have 
gone  the  old  way,  and  thrown  down  the  inclosures,  or 
brought  an  action  against  B.  for  stopping  up  the  old  way. 
The  new  way  was  only  a  way  by  sufferance  during  the  plea- 
sure of  both  parties,  and  A.,  by  stopping  it  up,  determined 
his  pleasure. 

A  way  of  necessity  exists  after  unity  of  possession  of  the 
close  to  which,  and  the  close  ov.er  which,  and  after  a  subse* 
quent  severance. 

If  a  person  purchases  close  A.,  with  a  way  of  necessity 
thereto  over  close  B.,  a  stranger's  land,  and  afterwards^pur- 
chases  close  B.,  and  then  purchases  close  C,  adjoining  to 
close  A.,  and  through  which  he  may  enter  close  A.,  and  thea 
sells  close  B.,  without  reservation  of  any  way,  and  then  sells 
closes  A.  and  C,  the  purchaser  of  close  A.  shall  nevertheless 
have  the  ancient  way  of  necessity  to  close  A.  over  close  B.'. 

Having  detailed  the  several  methods  Inr  which  a  party  may 
entitle  himself  to  a  way  over  the  land  of  another,  it  may  not 
be  improper  to  subjoin  a  few  remarks  relative  to  the  form  of 
pleading  a  right  of  way,  and  of  replying  thereta 

Pleading  Right  of  xoay. — In  pleading  a  right  of  way,  the 
defendant  ought  to  shew  the  nature  of  the  way,  u  e.  whether 

a  Jb  and  Beaadelej  v.  Brook,  Cro.  Jac.    c  Home  t.  Winlake,  Yelv.  141. 

1 00.  d  Rdgnoldt  t.  Ed waidi,  WiIles»28S. 

h  HowUm  T.  FreanoD,  8  T.  R.  50.  e  Backbj  t.  Colei,  5  T^ant  311.      • 
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k  be  a  footway,  horse-way,  or  carriage-way  ;  otherwise  the* 
plea  will  be  bad,  on  demurrer',  for  uncertainty:  this  rule 
applies  both  to  public  and  private  ways ;  but  in  other  respects, 
the  form  of  pleading  a  public  highway  is  more  general  than 
that  of  pleading  a  private  way.  Hence,  it  has  been  bolden, 
that  in  a  plea  of  a  public  highway,  it  is  not  necessary  to  state 
either  the  places  from  which  and  to  which  it  leads',  or  that 
such  way  has  existed  from  time  immemorial  \  It  is  sufficient 
to  state  compendiously,  that  it  is  a  public  highway;  but  in 
pleading  a  private  way,  the  terminus  a  quo,  and  terminus  ad 
quern,  ought  to  be  set  forth  '\ 

In  replying  to  a  plea  of  right  of  way,  the  plaintiff  either 
admits  the  right,  and  new  assigns,  e.  g.  extra  viam,  or  that 
the  plaintiff  has  used  the  way  in  a  different  manner  than  that 
to  which  he  was  entitled ;  or  he  denies  the  right ;  and  here  it 
is  to  be  observed,  that  in  denying  the  right  the  plaintiff  ought 
to  deny  or  traverse  it  specially,  in  conformity  to  the  rules  of 
pleading,  which  do  not  allow  the  general  traverse  fie  injurid 
sud  proprid  absque  tali  causa  to  be  pleaded  in  cases  where 
the  defendant  insists  on  aright^;  ana  which  rule  holds  as 
well  where  the  defendant  justifies  by  command  of  another 
claiming  the  right,  as  where  he  insists  on  the  right  in  him*- 
eelf*. 

To  a  plea  claiming  a  right  of  way,  the  plaintiff  may  tra- 
verse the  right,  and  give  in  evidence  that  the  way  had  been 
stopped  up  by  order  of  two  J.  P.  under  the  stat.  13  6.  3. 
c  78.  s.  19.  and  5$  Geo.  3.  c.  63.  (22)  and  that  defendant 

f  Aiban  v.  Brounsall,  Yelv.  163.  k  Ruishbrooke  v.  Pusanie»  4  Leon.  16. 
^  Rouse  Y.  Bardin,  1  H.  Bl.  351.  Crog^ate^i  case,  8  Rep.  66.  b.  Cooper 

\i  Aspindall  v.  B<own,  3  T.  R.  265.  t.  Mouke,  WiUes,  54. 

i  2  Leon.  10.  1  Cockerill  v.  ArmtiODg,  WiUes,  99. 


(22)  By  Stat.  55  Geo.  3.  c.  68.  after  reciting  sec.  19.  of  13  Geo.  3. 
c.  78.  and  that  it  is  expedient  that  more  public  notice  should  be 
given  of  orders  for  diverting  and  stopping  up  highways,  and  also 
that  a  greater  facility  of  appeal  should  be  given  against  such  orders, 
and  that  J.  P.  should  have  power  to  stop  up  unnecessary  highways, 
it  is  enacted,  that  so  much  of  the  act  of  the  13th  of  the  Ring  as  is 
therein  before  recited  shall  be  repealed,  and  by  s.  2.  it  is  enacted, 
that  **  when  it  shall  appear  upon  the  view  of  two  or  more  J.  P.  that 
any  public  highway,  bridleway,  or  footway,  &c.  may  be  diverted, 
so  as  to  make  ike  satne  nearer  or  more  commodtous  to  the  public,  and 
the  owners  uf  the  lands  through  which  such  new  highway,  &c.  is 
proposed  to  be  made,  shall  consent  thereto,  by  writing  under  their 
hands  and  seals,  it  shall  be  lawful,  by  order  of  such  J.  P.  at  special 
sessions,  to  divert  and  turn,  and  stop  up  such  footway,  and  to  aivert. 
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committed  the  trespass  complained  of  after  the  witf  '  ^^rm  S9 
stopped  up. 


fttop  up,  and  sell  such  old  highway,  or  bridleway,  and  to  purchsie 
the  ground  for  such  new  highway,  &c.  in  the  manner^  aed  subject 
to  the  exceptions  and  conditions  prescribed  in  the  statute  13  Geo.  3. 
c.  78.  with  regasd  to  highways  to  be  widened  and  diverted ;  aiui 
also  when  it  shall  appear  upon  the  view  of  two  J,  P.  that  any  public 
highway f  Sfc,  is  unnecessary,  they  may  by  order^  stop  up  *  and  sell  the 
samCf  subject  to  the  conditions  mentioned  in  tlu  1 3  Geo.  3.  c.  78.  m 
fegard  to  highways^  to  be  widened  and  diverted ;  except  that  the 
money  arising  from  such  sale  shall  be  paid  to  the  surveyors  towards 
the  repairs  of  the  highways  of  the  parish  s^provided  that  in  the 
several  cases  before  mentioned,  a  notice  in  the  form  given  in  a  sche- 
dule to  this  act,  shall  be  affixed  by  the  side  of  the  highway,  &c.  and 
mserted  in  one  or  more  newspapers  of  the  county,  for  three  succes' 
sive  weeks  after  the  making  of  such  order,  and  a  like  notice  shall 
be  affixed  to  the  door  of  the  parish  church  on  three  successive  Sun- 
days subsequent  to  the  order,  and  the  notices  having  been  so  pub* 
Kshed,  the  order  shall  at  tlije  quarter  sessions  next  after  the  expi- 
ration of  four  weeks  from  the  first  day  on  which  such  notices  shall 
have  been  published,  be  returned  to  the  clerk  of  the  peace  in  open 
court,  and  lodged  with  him,  and  the  said  order  shall  at  such  quarter 
sessions  be  confirmed  and  inrolled.-  Sect.  3.  gives  a  power  of  ap- 
pealing to  persons  aggrieved  by  such  order,  or  by  the  inclosure  of 
any  road  or  highway,  by  virtue  of  any  writ  ad  quod  damnum,  f  to 
the  said  quarter  sessions,  (that  is,  the  quarter  sessions  next  after  the 
expiration  of  four  weeks  from  the  first  day  on  which  the  notices  shall 
have  been  published,)  upon  giving  ten  days'  notice  in  writing  to  the 
surveyor  and  also  affixing  such  notice  to  the  door  of  the  parish 
church.  And  by  s.  4.  if  no  appeal  be  made,  or  being  made,  such 
orders  shall  be  confirmed,  the  ways  may  be  stopped  and  the  pro- 
ceedings shall  be  conclusive  to  all  persons,  and  the  new  highway,  &c. 
shall  be  and  continue  a  public  highway,  &c.  but  the  old  highway, 
&c.  shall  not  be  inclosed  until  the  new  highway,  &c.  shall  be  com- 
pleted and  put  into  good  condition,  and  so  certified  by  two  J.  P. 
upon  view.  This  certificate  is  to  be  returned  to  the  clerk  of  the 
peace,  and  by  him  inrolled  amongst  the  records  of  the  ouarter  ses-r 
sions  next  after  such  order  shall  have  been  confirmed  ana  inrolled. 

*  This  must  be  done  at  a  special  aeuionsi  as  well  as  the  order  for  divertiDg  a 
highway.  R.  v.  Sheppard,  B.  R.  Hil.  60  Geo.  3.  &  1  Geo.  4.  3  B.  ft  A.  414.  And 
it  is  necessary  to  give  reasonable  notice  of  the  special  sessions  at  which  the  order 
is  to  be  mad^  to  the  several  justices  acting  and  residing  within  the  division,  and 
unless  such  notice  be  given  the  sessions  ought  not  to  confirm  and  enrol  such  or- 
der, even  although  there  be  not  any  appeal  against  it.  R.  v.  Justices  of  WorceS' 
tershiie,  2  B.  ft  A.  229.  It  must  appear  on  the  face  of  the  order  that  the  consent 
of  the  persou  who  is  the  owner  of  the  estate  at  the  time  when  the  order  for  turo" 
Ing  the  road  through  his  land  is  made,  has  been  obtained.  R.  v.  Kirk,  1  Bin*' 
IraUandCresweU,  21. 

t  Bte  Rex  v«  J[ustices  of  Bucks,  2  Mania  and  Selwyn,  280. 
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But  a  pkintiff  could  not  have  availed  himself  of  such  au 
order,  under  the  13  Gea  3.  c.  78*  unless  it  bad  appeared  that 
the  order  had  pursued  the  fornoi  prescribed  in  the  schedule  to 
which  the  enacting  part  of  the  19tb  section  referred  *,  e.  |f* 
the  length  and  br^th  of  the  new  road  must  have  been  set 
out  in  the  order:  otherwise  the  order  would  have  been  bad, 
and  advantage  might  have  been  taken  of  the  defect  in  a  coU 
lateral  proceeding. 

An4  further,  as  by  the  same  section  of  that  statute  the 
J.  P.  biad  only  jurisdiction  conferred  on  them  in  a  given  case, 
viz.  to  dhert  an  old  road,  so  as  to  make  it  nearer  or  more 
commodious  to  the  public,  that  is,  by  making  a  new  road ; 
(23)  it  was  necessary  that  it  should  appear,  that  a  hew  high- 
way had  been  made  in  lieu  of  the  old  highway ;  merely 
widening  an  old  highway,  by  the  addition  of  detache<l  pieces 
of  land  adjoining  to  one  side  of  it  (the  termini  a  quo  and  ad 
quern,  and  the-direction  of  it,  remaining  the  same  as  before,) 
was  not  considered  as  diverting  an  old  highway,  or^ making  a 
new  highway  within  the  meaning  of  that  statute",  and  in 
such  case,  although  the  order  of  the  J.  P.  was  regular  on  the 
face  of  it,  stating,  that  a  new  highway  had  been  made  in  lieu 
of  the  old  one,  and  although  such  order  had  been  confirmed 
on  appeal  by  the  quarter  sessions,  yet  it  was  competent  to 
the  defendant  to  prove  that  a  new  highway  was  not  in  fact 
made;  for  the  J.  P.  cannot  give  to  themselves  a  jurisdiction 
in  a  particular  case,  by  finding  that  as  a  fact  which  is  not 
really  the  fact 


8  Tender  of  Amends. 

At  the  common  law  *,  if  a  person  brought  an  action  at 
trespass  for  taking  away  his  beasts,  or  other  goods,  tender  of 
sufBcient  amends  before  action  brought  was  not  a  bar ;  be- 
cause the  party  making  the  tender  was  not  the  owner  of  the 
goods,  as  in  the  case  of  a  distress  (S4),  but  a  trespasser  to 

m  Daviton  v.  Qill,  1  Bast,  64.  also  Da  Fonthieu  v.  Paonjfeatbcc 

a  Welch  ▼.  Nash,  S  East,  384.    See       6  Taunt  634. 

o  2  lost.  107. 


(23)  The  power  to  shot  up  roads  is  given  only  wh^re  tbece  is 
a  new  road  to  be  set  out.  Page  v.  Howard,  M.  23  G.  3.  B.  R* 
Cald  223. 

(24)  With  respect  to  distresses,  either  for  rant  arrear  or  damage 
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whom  the  law  did  not  shew  any  favour.  But  now,  by  rtaC 
«1  Jac.  1.  c.  16.  8.  5,  **  In  ail  actions  of  trespass  quare  clatn 
ium  /regit,  wherein  the  defendant  shall  disclaim  in  his  plea, 
to  make  any  title  or  claim  to  the  land,  and  the  trespass  be 
by  negligence  or  involuntary,  defendant  may  plead  a  dis- 
claimer, and  that  the  trespass  was  by  negligence  or  invo- 
luntary, and  a  tender  of  sufficient  amends  before  action 
brought" 

'    To  this  plea  the  plaintiff  may  reply  a  latitat  sued  out^ 
with  an  intention  to  declare  in  trespass  before  the  tender. 


V.  Costs. 

The  statute  of  Gloucester  having  given  costs  in  all  cases 
where  damages  were  recoverable,  it  followed  as  a  necessary 
consequence,  that  wherever  the  smallest  damages  were  reco- 
vered, the  plaintiff  obtained  his  full  costs.  This  was  pro- 
ductive of  so  much  inconvenience,  by  encouraging  vexatious 
suits,  that  the  interposition  of  the  legislature  was  deemed 
necessary,  in  order  to  confine  the  operation  of  the  statute  of 
Gloucester.  For  this  purpose  it  was  enacted  by  stat.  92  Sc 
23  Car.  2.  c.  9.,  that  "  in  all  actions  of  trespass,  assault  and 
battery  (25),  and  other  personal  actions,  wherein  the  judge, 
at  the  trial  of  the  cause,  shall  not  find  and  certify  under  his 
hand,  upon  the  back  of  the  record,  that  an  assault  and  battery 
was  proved,  or  that  the  freehold  or  title  of  the  land  mentioned 

p  WatU  V.  Baker,  Cro.  Car.  264. 


feasant,  the  law  is  *,  that  if  a  tender  is  made  before  the  taking  the 
distress,  the  taking  is  wrongful ;  if  afiter  the  taking,  and  before  im- 
pounding, the  detainer  is  wrongful.  But  a  tender,  after  im pound- 
ing, comes  too  late.  Hence,  in  pleading  a  tender  of  amends  to  an 
avowry  for  damage  feasant,  it  ougnt  to  appear  on  the  face  of  the  plea, 
that  the  tender  was  before  impounding.  The  clause  in  staL  2 1  Jac.  ]  • 
c.  16.  8.  5.  hath  not  made  any  alteration  in  this  respect,  for  that 
clause  is  confined  to  actions  of  trespass  f. 

(25)  For  the  cases  on  this  statute  relating  to  assault  and  battery 
see  ante,  p.  40, 

m 

•     iMt.  107.  t  Allen  V.  Bayley,  Lulw.  1596. 
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in  the  plaintiff's  declaration,  was  chiefly  in  question ;  the 
plaintiff,  in  case  the  jury  shall  find  the  damages  to  be  under 
the  value  of  forty  shillings,  shall  not  recover  more  costs  of 
suit  than  the  damages  so  found  shall  amount  unto.'* 

Notwithstanding  the  general  words**  "other  personal  ac- 
tions," this  statute  has  been  uniformly  construed  to  be  con- 
fined to  the  two  species  of  actions  therein  specially  named, 
viz.  trespass,  and  assault  and  battery  ;  and  that  the  action  of 
trespass  is  confined  to  trespass  quare  cldusum  fregit,  wherein 
the  freehold  or  title  to  the  land  may  come  in  question. 

It  may  be  laid  down  as  a  general  rule,  that  all  actions  quare 
clausum  fregit^  wherein  the  plaintiff  merely  declares  for  an 
injury  to  the  freehold,  or  to  something  growing  upon%  or  af- 
fixed' to  the  freehold,  as  breaking  a  lock  affixed  to  plaintifTs 
gate',  are  within  the  statute.  And  this  rule  holds,  although 
the  declaration  charges  the  defendant  with  taking  and  carry- 
ing away  a  portion  of  the  freehold,  provided  such  taking  and 
carrying  away  be  merely  a  mode  or  qualification  of  the  injury 
done  to  the  land. 

In  an  action  of  trespass  quare  clausum  fregit\  it  was 
stated  in  the  first  count,  that  the  defendants  broke  and 
entered  the  close  of  the  plaintiffs;  and  the  grass  of  the  plain- 
tiffs, there  then  growing,  with  their  feet  in  walking  trod 
down,  spoiled,  and  consumed,  and  dug  up  and  got  divers 
large  quantities  of  turf,  peat,  sods,  heath,  stones,  soil,  and 
earth  of  the  plaintiffs,  in  and  upon  the  place  in  which,  &c. 
and  took  and  carried  atcay  the  samCy  and  converted  and  dis- 
posed of  the  same  to  their  own  use.  There  was  another 
count,  upon  a  similar  trespass,  in  another  close.  The  de- 
fendants pleaded  the  general  issue  to  the  whole  declaration, 
and  two  special  pleas  to  the  second  count;  and  on  the  trial, 
a  verdict  was  found  for  the  plaintiffs  on  the  general  issue 
with  one  shilling  damages;  and  for  the  defendants  on  the 
special  pleas,  and  the  judge  had  not  certified.  It  was 
holden,  that  the  plaintiffs  were  not  entitled  to  any  more 
costs  than  damages.  Lord  Mansfield,  C.  J.  observing,  "  What 
has  been  called  an  asportavit,  in  this  declaration,  is  a  mode 
or  qualification  of  the  injury  done  to  the  land.  The  tres- 
pass is  laid  to  have  been  committed  on  the  land  by  digging, 
&c.  and  the  asportavit  as  part  of  the  same  act;  and  on  the 

q  Salk.  20S.    MUbune  ▼.  Reade,  3    •  Birch  v.  Daffey,  C.  B.  Trin.  T.  3  0. 1 . 

Wils.  323.  per  WiUes,  C.  J.  BuU.  N.  P.  330. 

r  Hill  Y.  Reeves,  C.B.  £.  3  0. 1.  BuU.    t  BuUer  T-Cknent,  11  Mod.  19S.  6  Vin. 

N.  P.  329.  Abr.  357. 

u  Cleg^  y.  Molyneux,  Dous*  779. 
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trial  of  the  issue,  the  freehold  ceriaioly  might  have  come  in 
question.  This  is  clearly  distinguishable  from  an  asportaTit 
of  personal,  property,  where  the  freehold  cannot  come  io 
question,  and  which,  therefore,  is  not  within  the  act ;  thus^ 
after  trees  are  cut  down,  and  thereby  severed  from  the  free- 
bold,  if  a  trespasser  comes  and  carries  them  away,  that  case 
is  not  within  the  statute,  because  the  freehold  cannot  come 
in  question ;  here  it  might*' 

So  where  the  plaintiff  declares  for  a  consequential  injury, 
merely  as  matter  of  aggravation. 

In  trespass  for  breaking  and  entering  a  dwelling  houae*» 
and  making  a  great  noise  there,  and  continuing  there  until 
the  plaintiff  and  another  person  were  compelled  to  give  a  sum 
of  money ;  it  was  holden,  that  the  plaintiff  was  entitled  to  no 
more  costs  than  damages. 

In  trespass  for  throwing  stones^,  &c.  at  the  windows  of 

KlaintifTs  house,  and  breaking  the  glass,  &c.  the  damages 
eing  under  405.  and  no  certificate ;  it  was  holden,  that  the 
plaintiff  was  not  entitled  to  any  more  costs  than  damages : 
because  the  defendant  might  have  given  iiherum  tenemeRium 
in  evidence,  and  so  the  title  to  the  house  have  come  in 
question. 

In  cases  like  those  above-mentioned,  if  it  does  not  appear 
either  by  the  certificate  of  the  judge,  or  by  the  pleadings', 
(for  that  is  considered  as  tantamount  to  the  judge's  certifi- 
cate) that  the  freebold«or  title  was  chiefly  in  question,  the 
plaintiff  is  entitled  to  no  more  costs  than  damages,  if  he  re- 
cover less  than  40j. 

^  In  a  case  where  a  right  of  way  was  pleaded  by  metes  and 
bounds,  and  there  was  no  issue  taken  thereon ;  but  the  re- 
plication new  assigned  extra  viam,  and  upon  that  there  was 
a  verdict  for  plaintiff  under  40;.;  the  court  held  the  plaintiff 
was  not  entitled  to  full  costs.  Cockerill  v.  A  Hanson,  Bul- 
lock on  Costs,  86.  See  also  Gregory  v.  Ormerod,  4  Taunt 
98.  S.  P.  But  see  Taylor  v.  Nicholls,  3  B.  &  A.  443.  where 
to  trespass  quare  clausum  fregit,  defendant  pleaded  not 
guilty  and  a  justification  of  a  right  of  way  ;  tbe  plaintiff  in 
replication  admitted  the  right  of  way  and  new  assigned 
extra  viam.  The  plaintiff  having  obtained  a  verdict  on  the 
new  assignment,  with  one  shilling  damages,  was  faofden  to  be 
entitled  to  full  costs;  the  court  recognizing  tbe  authority  of 
Asser  v.  Finch  and  Martin  v.  Vallance. 

X  Appleton  t.  Smith,  B.  R.  H.  2  G.  3.    y  Adiem  ▼.  Grinaway,  6  T.R.  281. 
Buil.  N.  P.  330.    Sea  alio  filuat  v.    i  Asmt  t.  Fiocb,  2  Ler.  334.    MarUn 
Hither,  Str.  645.  v.  Vallance,  I  Eaat,  350. 
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Before  the  stat.  of  4,  Ann.  c.  1ft  s.  8.  (allowing  the  court  on 
motion  to  direct  a  view)  there  coald  not  be  a  view  until  after 
the  cause  had  been  brought  to  trial,  whet),  if  the  judge 
thought  proper,  the  cause  was  adjourned  to  enable  the  jurors 
to  have  a  view;  and  this  was  entered  upon  the  record: 
whence  the  court  inferred  that  the  title  must  have  come  in 
question,  and  a  view  having^  been  granted.  Was  considered  as 
tantamount  to  a  judge's  certificate*.  But  as  since  the  statute 
of  Ann,  a  view  is  granted  of  course  upon  the  previous  motion 
of  either  party,  and  may  be  granted  where  the  title  is  not 
in  question,  the  same  effect  cannot  any  longer  be  attached 
to  it ;  and  a  plaintiff  recovering  less  than  40;.  is  no  longer 
entitled  to  costs  of  increase,  merely  because  a  view  has  baen 
had,  although  it  was  granted  upon  the  application  of  the 
defendant^ 

If  it  appear  on  the  face  of  the  declaration,  that  the  freehold 
might  have  come  in  question,  it  is  sufficient  to  bring  the 
case  within  the  statute. 

To  trespass  at  A.^,  and  throwing  down,  burning,  and  to- 
tally destroying  the  plaintiff's  hedge,  there  then  erected,  && 
whereby,  &c. ;  the  defendant  pleaded  the  general  issue,  and 
justified  as  to  the  throwing  down  the  hedge,  because  it  was 
erected  on  a  common  over  which  he  prescribed  for  right  of 
common,  whereon  issue  was  taken,  and  found  for  the  de- 
fendant, and  a  verdict  for  the  plaintiff,  with  90s.  damages  on 
the  general  issue ;  it  was  holden,  that  the  facts  stated  in  the 
special  plea  and  found,  could  not  be  taken  into  consideration, 
to  shew  that  the  title  to  the  freehold  could  not  come  in 
question ;  and  as,  on  the  declaration,  the  freehold  miglrt  have 
come  in  question,  and  the  judge  did  not  certify,  the  plaintiff 
was  entitled  to  no  more  costs  than  damages. 

The  cases  to  which  the  statute  does  not  apply  are,  1. 
Where  the  action  is  brought  solely  for  an  injury  to  a  per- 
sonal chattel**,  2.  Where  the  action  is  brought  for  a  local 
trespass,  and  also  for  a  substantive  and  independent  injury  to 
a  personal  chattel  (whether  in  the  same'  count  with  the 
local  trespass,  or  a  different  count^  is  immaterial),  and  gene- 
ral damages  are  given ;  in  which  case,  as  the  court  will  in- 
tend that  part  of  the  damages  were  given  for  the  injury  to 

m  Kempter  t.  Deocoo,  Ld.  Raym.  76.      e  Andenon  ▼.  Buokton,   1  6tr.  192. 

Salk.  665.  Thompson  ▼.  Berry,  ]  Str.  651.  Smith 

b  Flint  T.  Hill,  B.  R.  E.  1809, 11  Bait,        v.  Clarke,  2  Str.  1130. 

184.  f  Barnes  v.  Edgard,  3  Mod.  89. 

c  stead  t.  Gamble,  7  East,  395. 
d  Ven  T.  PhiHipt,  Aalk.  209.    Eaen  v 

WhitUer,  1  Str.  534. 


13^  TRESPASS. 

the  chattel,  as  to  which  there  cannot  be  any  certificate,  the 
case  is  as  much  exempted  from  the  operation  of  this  statute, 
as  if  the  plaintiff  had  declared  merely  for  an  injury  to  a  per- 
sonal chattel.  It  may  not  be  improper  to  observe,  that  in  a 
case  of  this  kind,  if  the  plaintiff  fails  in  proving  the  injury 
to  the  chattel*,  and  there  is  a  verdict  ifor  the  defendant 
on  this  part  of  the  declaration,  the  action  then  becomes 
merely  an. action  for  a  local  trespass  within  the  operation  of 
the  statute. 

On  writs  of  inquiry,  in  cases  within  this  statute**,  tlie 
plaintiff  shall  have  full  costs,  although  the  damages  are 
under  40^. 

Where  the  cause  Originally  began  in  an  inferior  court',  and 
is  removed  to  K.  B.  or  C.  B.  the  plaintiff  shall  have  his  full 
costs,  although  the  damages  are  under  40^.  and  there  is  not 
any  certificate. 

It  only  remains  to  mention  another  class  of  cases,  in  which 
it  has  been  holden,  that  wherever  a  special  plea  of  justifica- 
tion is  found  against  the  defendant,  the  plaintiff  is  entitled  to 
full  costs. 

To  trespass  quare  clausum  fregtt^^  defendant  pleaded  not 
guilty,  and  a  licence,  on  both  of  which  pleas  issue  was  joined, 
and  found  for  plaintiff,  with  one  shilling  damages;  it  was 
holden  that  the  plaintiff  was  entitled  to  full  costs,  it  being  a 
general  rule,  that  ickerever  a  special  plea  of  justification  is 
found  against  defendant,  plaintiff  is  entitled  to  full  costs. 

The  rule,  as  laid  down  in  the  foregoing  case,  was  recog- 
nised in  Comer  v.  Baker,  2  H.  Bl.  341.,  and  in  Peddell  v. 
Kiddle,  7  T.  R.  659. 

The  principle  on  which  these  determinations  are  founded, 
is  statea  by  Lord  Kenyon,  in  the  last  mentioned  case^  to  be 
this,  that  where  the  case  is  such  that  the  judge  who  tries  it 
cannot  in  any  view  of  it  grant  a  certificate  within  the  act,  it 
is  considered  to  be  a  case  out  of  the  statute.  It  may  be  re- 
marked, that  the  principle  adverted  to  by  Lord  Kenyon  is 
certainly  a  sound  principle,  but  it  is  not  quite  so  clear  that 
the  application  of  the  principle  to  the  cases  in  question  was 
correct. 

By  Stat.  4  &  5  W.  &  M.  c.  23.  s.  10.,  after  reciting  that 
great  mischiefs  ensue  by  inferior  tradesmen,  apprentices,  and 

g  SaUc.  20S.  bishop  of  Canteiboxy  t.  Fuller,  Ld. 

h  Sheldon  ▼.  Ludgate,  C.  B.  T.  3  G.  1.        Raym.  385. 

Bull  N.  P.  329.  k  Redridge  v.  Palmer,  2  U.  Bl.  2. 
i   Hoop  V.  Scritcb,  4  Mod.  378.    Arch- 
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other  dissolute  persons,  neglecting  their  trades  and  employ- 
ments, who  follow  bunting,  fishing,  and  other  game,  to  the 
ruin  of  themselves,  and  damage  of  their  neighbours,  it  is 
enacted,  that  "  if  any  such  person  shall  presume  to  hunt, 
hawk,  fish,  or  fowl,  (unless  in  con)pany  with  the  master  of 
such  apprentice,  duly  qualified  by  law)  such  person  shall  be 
subject  to  the  penalties  of  this  act,  and  may  be  sued  for  his 
wilful  trespass  in  such  his  coming  on  any  person's  land  ;  and 
if  found  guilty  thereof,  the  plaintiff  shall  not  only  recover  his 
damages,  but  full  costs."     It  has  been  holden,  that  a  clothier, 
who  kept  an  alehouse,  and  was  not  qualified  to  kill  game, 
was  an  inferior  tradesman  within  the  meaning  of  this  statute*, 
and  liable  to  pay  full  costs,  although  he  was  hunting  in  com- 
pany with  a  qualified  person  at  the  time  when  the  trespass 
was  committed.    See  further  as  to  the  construction  of  this 
statute,  Buxton  v.  Mingay,  2  Wils.  70.  where  the  court  of 
C  B.  were  equally  divided  in  opinion   on  the  question, 
whether  a  surgeon  and  apothecary,  not  qualified,  having  com- 
mitted a  trespass  in  hunting  with  a  qualified  person,  was  '*  an 
inferior    tradesman'*   within    the   meaning  of   the  statute, 
Bathurst,  J.  and  Clive,  J.  being  of  opinion  that  he  was,  con- 
ceiving that  all  unqualified  tradesmen  were  **  inferior  trades- 
men;" but  Willes,  C.  J.  and  Noel,  J.  being  of  opinion  that 
the  defendant,  merely  as  an  apothecary  and  surgeon,  wfis  not 
to  be  considered  as  an   inferior  tradesman,  or  a  dissolute 
person  within  the  statute. 

By  Stat.  8  &  9  W.  3.  c.  11.  s.  4.  "In  all  actions  of  trespass, 
wherein,  at  the  trial  of  the  caus^^  it  shall  appear  and  be 
certified  by  the  judge,  under  his  hand,  upon  the  back  of  the 
record,  that  the  trespass  upon  which  any  defendant  shall  be 
found  guilty,  was  wilful  and  malicious,  the  plaintiff  shall  re- 
cover, not  only  his  damages,  but  his  full  costs  (26)." 

In  Reynold  v.  Edwards,  6  T.  R.  11.  it  was  holden,  that  if 
the  trespass  was  committed  after  notice,  the  judge  was  bound 
to  certil^  that  the  trespass  was  wilful  and  malicious.  But  in 
Good  V.  Watkins,  3  East,  499.  it  was  adjudged,  that  although 
the  trespass  were  committed  after  notice,  yet  the  statute 
meant  to  leave  it  to  the  discretion  of  the  judge  to  certify  or 
not,  according  as  it  appeared  to  him  at  the  trial,  upon  view 
of  all  the  circumstances  proved,  that  the  trespass  was  or  was 
not  wilful  and  malicious. 

1   WIckham  t.  Walker,  C.  B.  M.  m  See  Ford  ▼.  Parr,  2  Willi.  21. 

1  G.  2.  Barnes,  126. 


(26)  Seeante,  p.  41,42. 
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I.  Of  the  Nature  and  Foundation  of  the  Action  of 
Trover,  and  in  tchat  Cases  such  Action  may  be 
maintained. 

JjEFlNlTlON, — The  action  of  trover  is  a  special  action 
upon  the  case,  which  may  be  maintained  by  any  person  who 
has  either  an  absolute  or  special  property  in  goods,  for  reco- 
vering the  value  of  such  goods,  against  another,  who  having 
or  being  supposed  to  have,  obtained  possession  of  such  goods 
by  lawful  means,  has  wrongfully  converted  them  to  bis  own 

UbC* 

In  order  to  maintain  an  action  of  trover,  it  is  necesaaiy 
that  it  should  appear, 

1.  That  the  plaintiff  had  either  an  absolute  or  a  special 
property  in  the  goods  which  are  the  subject  of  the  action, 
At  the  time  when,  they  came  into  the  pnanrmiion  of  the  de- 
fendant who  has  converted  them : 

%  That  the  plaintiff  bad  also  the  right  of  possession  in 
the  goods: 

3.  TJMt  personal  geeds  constitute  the  sulgect  natter  of 
the  action : 
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4.  That  the  defendant  has  been  guilty  of  a  wrongful  oqih 
version. 

1.  Absolute  Property. — It  must  appear,  that  the  plaintiff 
had  a  property^,  either  absolute  or  special,  in  the  goods 
which  are  the  subject  of  the  action,  at  the  time  when  they 
came  into  the  possession  of  the  defendant  who  converted 
them ;  but  it  is  not  necessary  to  shew  that  the  plaintiff  had 
both  an  absolute  and  special  property^;  either  the  one  or 
the  other  is  sufficient. 

Absolute  property  is  where  one^,  having  the  possession  of 
goods,  has  also  the  exclusive  right  to  enjoy  them,  and  which 
can  only  be  defeated  by  his  own  act 

Trover  was  brought  by  a  tenant  in  tail,  expectant  on  the 
determination  of  an  estate  for  life'',  without  impeachment  of 
waste,  for  timber  which  grew  upon,  and  had  been  severed 
from  the  estate,  and  was  in  the  possession  of  the  defendant 
It  was  holden,  that  the  plaintiff  could  not  recover ;  because 
an  action  of  trover  must  be  founded  on  the  property  of  the 
plaintiff,  and  in  this  case  the  plaintiff  had  not  any  property 
in  the  timber ;  for  a  tenant  for  life,  without  impeachment  of 
waste,  has  a  right  to  the  trees  at  the  moment  when  they  are 
cut  down.  In  like  manner  tenant  in  tail,  after  possibility  of 
issue  extinct,  is  entitled  to  timber  when  cut^ 

So  trustees  of  an  estate  pur  autre  ci>,  cannot  maintain  tro- 
ver for  trees  felled  upon  the  estate^;  for  although  they  have 
a  special  property  in  the  trees  while  standing,  yet  that  pro- 
perty ceases  when  they  are  cut  down,  and  the  trees  then 
belong  to  the  owner  of  the  inheritance. 

in  Berry  v.  Heard,  Palm.  327.  and  Cro.  Car,  242.«  it  was 
for  a  long  time  in  great  doubt,  whether  the  landlord  had 
such  a  possession  of  timber  cut  down  during  the  continu- 
ance of  a  lease,  on  which  he  could  maintain  trover ;  but  it 
was  finally  determined  that  he  had;  because  the  interest  of 
the  lessee  in  the  timber  remained  no  longer  than  while  it  was 
growing  on  the  land  demised,  and  determined  instantly  upon 
the  severance. 

'  The  owner  of  goods  stolen,  prosecuting  the  felon  to  con- 
viction, cannot  recover  the  value  of  them  in  trover  from  a 
person  ^  who  has  pufcbased  the  goods  in  market  overt,  and 

a  Per  Lord  Mansfield,  C.  J.  1  T.  R.66.  f  Blaker  ▼.  Anscombe,  1  Bos.  &  Pal. 

b  Per  Lawrence,  J.  7  J.  R.'  398.  N.  R.  26. 

c  Ibid.  g  Cited  by  Lafrvenoe,  J.  in  Gkidoa  ▼. 

d  Pyne  ▼.  Doti  1  T«  R.^.  Harper,  7.  T.  R.  13. 

e  Williams  t.  Williams,  12  East,  209.  li  Horwood  ▼.  SmiUi,  2T.  R.  760. 
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sold  tbem  again  before  the  conviction,  notwitbstaDding  the 
owner  gave  the  purchaser  notice  of  the  robbery,  while  the 
goods  were  in  his  possession ;  for  in  order  to  maintain  tro- 
ver, the  plaintiff  must  prove  that  the  goods  were  his  pro- 
perty, and  that  while  they  trere  so  they  came  into  the 
possession  of  the  defendant,  who  converted  them  to  his  own 
use. 

An  arbitrator,  to  whom  all  matters  in  diflference  between 
a  landlord  and  tenant  had  been  referred,  awarded  that  a  stack 
of  hay  should  be  delivered  up  by  the  tenant  to  the  landlord, 
upon  being  paid  a  certain  sum  for  it.  The  landlord  tendered 
the  money,  but  the  tenant  refused  to  receive  i7,  or  to  deliver 
up  the  hay ;  whereupon  the  landlord  brought  trover  against 
the  tenant  for  the  hay.  It  was  holden^  that  this  action  could 
not  be  maintained ;  for  the  property  was  not  transferred  by 
the  mere  force  of  the  award,  and  that  the  landlord's  only  re- 
medy was  to  proceed  against  the  tenant  upon  the  award ;  but 
Ld.  £llenborough  observed,  that  the  case  might  have  been 
different  if  the  tenant  had  accepted  the  money  tendered,  for 
that  would  have  been  a  rati6cation  of  the  award,  and  an  assent 
on  the  part  of  the  tenant  to  the  transfer  of  the  property. 

If  a  tradesman  order  goods  to  be  sent  by  a  carrier^,  though 
be  does  not  name  any  particular  carrier,  the  moment  the 
goods  are  delivered  to  the  carrier,  such  delivery  operates  as 
a  delivery  to  the  purchaser,  and  the  whole  property  is  im- 
mediately vested  in  him;  and  if  any  accident  shouid  bap- 
pen  to  the  goods,  it  will  be  at  the  risk  of  the  purchaser  (1). 

So  if  A.  order  goods  to  be  transmitted  to  him  by  a  parti- 
cular carrier^  though  upon  condition  to  return  them  again, 
if  he  dislike  them ;  yet  upon  delivery  to  the  carrier  the  pro- 
perty is  vested  in  A.  and  he  will  be  bound  to  pay  the  price 
to  the  vendor,  and  consequently  the  vendor  cannot  bring 
trover  against  the  carrier,  if  the  carrier  convert  the  goods  to 
his  own  use  (9). 

i  Hunter  v.  Rice,  15  East,  100.  3  P.  Wms.  186.    DuttoiiT.SolomoA- 

k  Said  to  have  been   determined   by        sod,  3  Bos.  &  Pul.  582.  S.  P. 
Eyre,  C.  J.  at  Shxewibury  Assizes,    1  Haynes  ▼.  Wood,    per  Herbert,   J- 

Surry  Ass.  1686.  Ball.  N.  P.  36. 


(1)  The  only  exception  to  the  purchaser's  right  over  the  goods 
is,  that  the  vendor,  in  case  of  the  purchaser  becoming  insolvent,  may 
stop  them  in  transitu. 

(2)  N.  Trover  will  not  lie  against  a  carrier  for  the  mere  non^deU' 
very  of  goods.    See  ante,  p.  425. 
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If  A.  order  a  tradesman  to  send  him  goods  by  a  boyman**, 
and  tbe  tradesman  send  the  goods,  by  a  porter,  to  the  house, 
where  the  hoy  man  resides,  when  in  town,  and  the  porter,  not 
finding  him,  leave  the  goods  with  the  landlord,  A.  cannot 
maintain  trover  against  tlie  landlord,  for  the  property  never 
vested  in  A.,  but  remained  in  the  tradesman  ;  but  if  the  per- 
son to  whom  the  goods  were  delivered  had  been  a  servant 
to  the  hoyman,  and  entrusted  by  him,  to  receive  the  good* 
A.  might  have  maintained  trover' ;  for,  by  such  delivery, 
the  property  would  have  vested  in  him,  and  therefore  in 
such  case  the  tradesman  could  not  have  brought  trover 
against  the  hoyman. 

The  property  of  goods  passes  by  the  indorsement  and  de- 
livery of  the  bill  of  lading,  by  the  consignee,  to  anotheif, 
bondjide,  for  a  valuable  consideration,  and  without  collusion 
with  the  consignee^,  although  the  indorsee  knew  at  the  time 
that  the  consignor  had  not  received  payment  in  money  for 
his  goods,  but  had  taken  the  consignee's  acceptances  paya- 
ble at  a  future  day  not  then  arrived. 

A  verbal  gift  of  a  chattel,  without  actual  delivery,  does 
not?  pass  the  property  to  the  donee. 

If  goods  are  sold,  to  be  paid  for  within  a  limited  time^, 
and  if  not  removed  at  the  6nd  of  that  time,  that  warehouse 
rent  shall  be  paid  for  them,  the  property  in  the  goods  vests 
absolutely  in  the  purchaser,  from  the  moment  of  the  sale. 

If  a  person  contracts  with  another  for.  the  purchase  of  a 
chattel,  e.  g.  a  barge,  which  is  not  in  existence  at  the  time  of 
the  contract,  although  the  full  value  of  the  article  contracted 
for  is  paid  in  advance,  and  the  order  is  proceeded  on,  yet 
the  purchaser  does  not  acquire  any  property  in  the  article, 
until  it  is  finished  and  delivered  to  him'. 

After  earnest  given,  the  vendor  cannot  sell  the  goods  to 
another,  without  a  default  in  the  vendee^;  and,  therefore,  if 
the  vendee  do  not  come  and  pay  for,  and  take  away  the  goods, 
the  vendor  ought  to  go  and  liequest  him ;  and  then  if  he  do 
not  come  and  [my  for  and  take  away  the  goods  in  a  conve- 
nient time,  the  agreement  is  dissolved^  and  the  vendor  is  at 
liberty  to  sell  them  to  any  other  person '.  **  If  I  sell  my 
horse  for  money,  I  may  keep  him  until  I  am  paid ;  but  I  can- 

mCoIstOB   T.    Woolston,  T.    1  Ann.  p  Iron8T.Smallpiece,2  B.&  A.551. 

London  Sittings,    per  Holt,    C.  J.  q  PhiUimore  ▼.  fiarry,  1  Camp.  N.  P. 

Salk.  MSS.  Bull.  N.  P.  35,  6.  C.  513. 

■  See  Staples  v.  Alden,  2  Mod.  309.  r  Mucklow  v.  Mangles,  1  Taunt  3 Id. 

per  Holt,  C.  J.  Salk.  IS.  S.  P.  s  Per  Holt,  C.  J.  in  Langlbrd  v.  Ad 
o  Cuming  v.  brovn^  9  Eut,  506.  ministratrix  of  T^ler,  Salk.  1 13. 
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not  have  an  actioii  of  debt  ubtil  be  be  delivered ;  yet  the  pro- 
perty  of  the  horse  is  hy  the  bargain  in  the  bargainor  or 
buyer.  But  if  he  do  presently  tender  me  my  money,  and  I 
do  refuse  it,  he  may  take  the  horse,  or  have  an  action  of  de- 
tainment. And  if  the  korse  die  in  my  stable^  between  the  bar- 
gain and  the  delivery^  t  may  have  an  action  of  debt  for  my 
money,  because,  by  the  bargain,  the  properly  teas  in  the 
buyers" 

With  respect  to  stolen  horses,  the  property  is  not  altered 
by  a  sale  in  market  overt,  unless  the  provisions  of  2  P.  &  M. 
c.  7.  and  31  Eliz.  c.  12.  are  complied  with.  The  regulations 
are  in  substance  as  follows:  First,  the  horse  must  be  exposed 
openly  in  the  place  used  for  sales  for  one  whole  hour,  between 
ten  in  the  morning  and  sun  set,  and  afterwards  brought  by 
both  vendor  and  vendee  to  the  book-keeper  of  the  fair  or 
market ;  secondly,  toll  must  be  paid,  if  any  due,  and  if  not, 
one  penny  to  the  book-keeper,  who  shall  enter  the  price, 
colour,  and  marks  of  the  horse,  with  the  names,  additious, 
and  abode  of  the  vendor  and  vendee ;  and  if  the  vendor  is  not 
known  to  the  book-keeper,  the  vendor  shall  bring  one  credi- 
ble witness  to  avouch  nis  knowledge  of  the  vendor,  whose 
name  in  like  manner  is  to  be  entered^  The  property  of  the 
owner  is  not  to  be  tnken  away  by  such  tele,  if,  widiin  Hx 
months  after  the  horse  is  stolen,  he  pots  in  his  claima  before 
some  magistrate  where  the  horse  is foiknd,  and  within  40'dayn 
more  proves  such  property  by  the  oath  of  two  witnesses,  and 
tenders  to  the  person  in  possession  of  the  horse  such  price 
as  he  bona  fide  paid  for  it  in  market  overt 

After  condemnation  of  goods  in  the  exchequer  the  property 
is  altered*  so  aa  that  neither  trespass  nor  trover  will  lie  for 
the  proprietor  against  the  person  who  seized  them. 

The  action  of  trover  cannot  be  supported,  unless  them  is 
a  perfect  and  complete  right  of  property  in  the  plaintiff: 

£[ence  when  goodi  are  sold,  if  atijr  thing  remain  to  be  done 
6ti  the  part  of  &e  seller,  as  betiteen  hitn  and  the  buyer*,  to 
ascertam  the  price,  quantity  ^  or  individtiatity  *  of  the  goods 
hetbte  the  coitimodi^  purchased  is  to  be  delivered,  k  com- 

t  Noy*g  Maxims,  SS.    reoopiised  bj  j  WallaiteT.Bree^  13Ea8t,62S. 

LcL  Ellenbocoiigfat  C  J.  in  Hiode  ▼.  i  Busk  ▼.  Davis,  2  M.  Jb  S.  397.    See 

Whitehouse,  7  £ast,671.  also  White  ▼.  Wilks,  5  TvinL  176. 

u  Eldasv.SiniUi}  T.Rajm.  336.  died  Sbeplej  t.  Davisj   5    Taunt.  617. 

Sr  Cur.  Caitb.  327.  and  per  Sir  W.  1  BCacsh,  25S.  S.  C.  and  Witbeia  ▼. 

acksfone,   in  Seott  ▼.  Shearman^  Lys««4C«o^  M.P.C.237. 1  Holt's 

% Bl.  It.  fiSl.  N.  P..C.  iS.&  C. 
x  See  Wftileboiiie  v.  Frasl^  IS  £asl» 
•14. 
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plete  present  right  of  property  does  not  attach  in  the  buyer, 
and  consequently  trover  is  not  maintainable. 

The  plaintiif  purchased  of  the  defendant  a  quantity  of 
starch  %  which  was  lying  at  the  warehouse  of  a  third  person, 
at  so  much  per  cwt.  by  bill  at  two  months,  for  the  delivery 
of  which,  fourteen  days  were  to  be  allowed ;  the  weight  not 
having  been  ascertained  at  the  time  of  purchase,  the  de- 
fendant, gave,  according  to  the  usual  mode,  a  note  to  the 
warehouse-keeper  to  weigh  and  delicer  all  his  {the  defend* 
ant's)  starch.  By  virtue  of  this  order,  a  partial  weighing 
and  deliver}'  of  several  quantities  of  the  starch  took  place* 
Trover  having  been  brought  for  the  remainder,  wbipn  wa« 
unweigbed  and  not  delivered,  it  was  holden,  that  the  ac-» 
tion  could  not  be  supported,  although  it  was  contended,  on 
the  part  of  the  plaintiff,  that  a  delivery  of  part  of  an  entire 
quantity  of  goods  contracted  for  was  a  virtual  delivery  of  the 
whole,  so  as  to. vest  in  the  vendee  the  entire  property  in  th^ 
whole,  although  the  price  for  the  same  should  not  have 
been  paid.  Per  cur.  Without  deciding  what  might  be  the 
legal  effect  of  such  part  delivery,  in  a  cafte  where  the  pay^ 
tnent  of  price  was  the  only  act  necessary  to  be  performed; 
10  order  to  vest  the  property ;  in  this  case,  another  act  was 
necessary  to  precede  both  payment  of  price  and  delivery  o^ 
the  goods  bargained  for,  viz*  weighing.  Until  the  starch  was 
weighed,  the  warehouse- keeper  as  agent  of  the  defendant, 
was  not  authorised  to  deliver  it;  still  less  was  the  buyeir  au- 
thorised to  take  it  by  his  own  act  from  the  warehouse:  and 
if  he  could  not  so  take  it,  neither  can  he  maintain  an  action 
of  trover  founded  on  such  a  supposed  right  to  take,  or  id 
other  words,  founded  on  such  supposed  right  of  properly  in 
the  subject  matter  of  this  action. 

But  where  eveiy  thing  has  been  done  by  the  fellers  which 
they  contracted  to  do,  ttle  property  will  m  many  ca«es  pass 
to  the  buyers,  although  the  goods  still  continue  in  the  pos- 
session of  the  sellers.  As  where  turpentine  in  casks  was 
sold  by  auction^  at«o  mucb  per  cwt.^  and  the  oaska  were  4a 
be  taken  at  a  certain  markea  quantity,  except  the  two  laat, 
out  of  which  the  seller  was  to  fill  up  the  rtist  befoirie  they 
were  delivered  to  the  purchasers,  on  which  account  the  twd 
last  casks  were  to  be  sold  at  uncertain  quantities.:  and  a 
deposit  was  to  be  paid  bf  the  buyers,  at  the  time  of  the  sak^ 
and  the  remainder  within  30  days  oh  the  goods  being  dii« 

a  Huwm  ▼.  Meyer,  6  Ettt,  614.  See  b  Rugg  v.  Iiiii«tt»  11  Bae^SJp. 

also  Zeguiy  t.  Fumed,  2  Camp.  N. 
P.  C.  SiO. 
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livered  ;  and  the  buyers  bad  the  option  of  keeping  the  good* 
in  the  warehouse,  at  the  charge  of  the  seller,  for  those  30 
days,  after  which  they  were  to  pay  the  rent ;  and  the  buyers 
having  employed  the  warehouseman  of  the  seller  as  their 
agent,  he  nlled  up  some  of  the  casks  out  of  the  two  last, 
but  left  the  bungs  out,  in  order  to  enable  the  custom- 
house officer  to  gauge  them  :  but  before  he  could  fill  up  the 
rest,  a  fire  consumed  the  whole  in  the  warehouse  witbio  the 
30  days.  It  was  holden,  that  the  property  passed  to  the 
buyers  in  all  the  casks  which  were  filled  up,  because  nothing 
further  remained  to  be  done  to  them  by  the  seller :  for  it  was 
the  business  of  the  buyers  to  get  them  gauged,  without 
which  they  could  not  have  been  removed ;  and  the  act  of  the 
warehouseman  in  leaving  them  unbunged  after  filling  them* 
iip,  which  was  for  the  purpose  of  the  gauging,  must  te  taken 
to  have  been  done  as  agent  for  the  buyers,  whose  concern 
the  gauging  was.  But  the  property  in  the  casks  not  filled 
up  remainal  in  the  seller,  at  whose  risk  they  continued. 

Special  Property. — A  special  property  is,  where  be  who 
has  the  possession  of  goods,  holds  them  subject  to  the  claims 
of  other  persons^  (3).  This  is  sufficient  to  enable  him  to 
maintain  trover  against  a  stranger.  Hence  this  action  may 
be  brought : 

By  a  bailee^ : 

By  a  carrier* : 

By  lessee  for  life  against  a  stranger,  who  takes  away  the 
timber  of  a  house  which  has  been  blown  down ;  for  the  les- 
see for  life  has  a  special  property  to  make  use  of  the  timber 
(as  if  be  would  rebuild),  though  the  general  property  be  in 
the  reversioner^  • 

6  Per  Lawrence,  J.  in  Webb  t.  Fox,  e  Goodwin  v.  Richardson^  1  Rol.  Abr. 

7T.ll.39S.  4.(l.)pl.  1. 

d  Bco.  Tretpen,  OS.  Arnold  ▼.  Jeffre-  f  Per  POweU,  J.  Midland  Ciicuit,8tik. 

•on.  Lord  Baymond,  275.  BiSS.  Bui.  N.  P.  33. 


(3)  **  The  immediate  right  to  real  property  most  be  vested  is 
one  person  only,  [or  in -several  persons  m  tne  same  right] ;  whereat 
a  special  property,  in  the  case  of  personalty,  may  be  in  one,  as  in 
the  instance  of  carriers,  while  the  absolute  right  to  it  may  exist  in 
another.  When  a  competition  arises  between  those  two  persons 
the  right  of  the  latter  must  prevail ;  but  as  acainst  all  other  per- 
sons a  special  property  b  sufficient.**  Per  Loid  ReDyon,.  C^  J. 
7  T«  R.  396. 
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By  a  lord  who  seizes  an  estray  or  wreck,  agaiiisf  a  stranger 
before  the  year  and  day  are  expired  < : 

By  a  sheriff  against  a  person  who  takes  away  goods  (which 
have  been  seized  by  the  sheriff  in  execution)  before  they  are 
8old\  But  a  landlord  who  has  distrained  goods,  cannot 
maintain  trover  for  them  * ;  for  he  had  at  common  law  a  power 
to  detain  the  goods  as  a  pledge  only,  and  although  by  statute 
he  is  authorised  to  sell,  yet  he  has  not  any  property. 

In  addition  to  these  instances  of  special  property,  it  is  to 
be  observed,  that  there  may  be  special  property  without 
possession,  or  there  may  be  special  property  arising  simply 
out  of  a  lawful  possession,  and  which  ceased  when  the  true 
owner  appears;  as  where  a  chimney-sweeper's  boy  having 
found  a  jewel \  carried  it  to  a  goldsmith,  to  be  mformed 
what  it  was,  who  refused  to  return  it;  it  was  bolden,  that' 
though  the  boy,  who  was  the  plaintiff,  did  not  by  such  find- 
ing  acquire  an  absolute  property  in  the  jewel,  yet  be  had 
such  a  property  as  would  enable  him  to  Keep  it  against  all 
persons  except  the  rightful  owner,  and  consequently  that  be 
might  maintain  trover  for  it  against  the  goldsmith,  who  was 
a  wrong-doer.  So  a  possession  under  the  rightful  owner  is 
sufficient  against  a  person  having  no  colour  of  right  As 
where  the  plaintiff  bought  and  paia  for  a  ship  stranded  on  the 
coast,  but  did  not  comply  witn  the  regulations  of  the  regis- 
ter acts ;  he  endeavoured  for  several  days  to  get  the  ship  off, 
but  without  success;  at  length  she  went  to  pieces.  The 
defendant  having  possessed  himself  of  parts  of  the  wreck 
which  had  drifl^  on  his  farm,  it  was  holden^  that  the 
plaintiff  had  sufficient  property  in  him  to  enable  him  to 
maintain  trover  against  a  wrong-doer,  for  as  far  as  regarded 
the  possession  of  the  plaintiff,  it  was  good  as  against  all  ex-, 
cept  the  vendor;  and  although  the  plaintiff  had  no  absolute 
property  as  against  the  vendor,  yet  be  claimed  under  him 
and  had  the  possession  a^inst  those  who  tortiously  took  the 
goods  without  cok>ur  ot  right.  There  is  one  case  in  which 
a  temporary  property"  merely  has  been  holden  sufficient  to 
maintain  trover: — as  where  defendant  having  agreed  to  sell 
the  plaintiff  an  estate,  with  the  usual  proviso,  that  in  case 
the  vendor  could  not  make  a  title,  the  contract  should  be 

Sax  W.  Courtney *8  case,  C.  B.  Salk.    k  Aimory  ▼.  Delamirie,   1    Str.  SOS. 

MSS.  Pye  y,  Pleydell,  BerkM,  1750.        Middx.  Sitt  coram  Pratt,  G.J. 

per  Clarke,  Bar.  S.  P.  Bull.  N.  P.  33.      1  button  t.  Buck,  i  Taunt.  90%. 
IWilbrabam  ▼.  Snow,  2  Saund.  47.        m  Roberto  v.  Wyatt,  2  Taunt.  263. 
i  Moneuz  t.  Oorebam,  per  Probyn, 

C.  B.  at  Huntingdon,  29  M.  S.  Serj. 

fliU,p.270. 


1336  TROVEEL 

roid«  delivered  to  the  plaintiff  an  abstract  of  the  title.  The 
plaintiff  laid  this  abstract  before  counsel,  and  having  re- 
ceived it  back  with  an  opinion  written  at  the  foot,  and  se- 
veral queries  in  the  margin,  he  left:  it  with  the  defendant, 
requesting  him  to  copy  the  opinion,  and  marginal  obserrs* 
tions,  and  return  the  abstract  as  soon  as  he  had  copied  them. 
After  the  plaintiff  had  several  times  in  vain  applied  to  have 
the  abstract  returned;  at  length  he  made  a  formal  demand  of 
it,  when  the  defendant  refused  to  re-deliver  it,  observing 
that  as  he  had  been  unable  to  clear  up  the  objections  of  the 
plaintiff's  counsel,  the  abstract  would  be  useless  to  the 

Slaintiff.  The  plaintiff  having  brought  an  action  of  trover 
^r  the  abstract,  it  was  holden,  that  be  vms  entitled  to  reoo* 
ver ;  Chambre,  J.  observing,  that  as  to  the  general  property 
in  the  abstract,  while  the  contract  is  open,  it  is  neitbec  ifi  the 
vendor  nor  in  the  vendee  absdfitety,  nut  if  the  s^e  goes  on, 
it  is  the  property  of  the  vendee ;  if  the  sale  is  broken  off,  it 
is  the  property  of  the  vendor.  In  the  mean  time  the  vendee 
has  a  temporary  property,  and  a  right  to  keep  it,  even  if  the 
title  be  rejected,  until  the  dispute  be  finally  settled,  (or  his 
own  justification,  in  order  ti>  shew  on  what  ground  he  did 
nyect  the  title. 

Trover  wiH  lie  for  bills  of  exchange  indorsed  to  an  agent 
of  the  plaintiff's*  or  order,  for  their  account,  and  deposited 
with  the  defendants,  by  such  agent,  as  a  security  for  past  and 
future  advance  by  the  defendants  to  him. 

&  Right  of  PoBsession.'^The  plaintiff  must  not  only  have 
a  right  of  property  but  a  right  of  possession  also,  and  unless 
hoih  these  rights  concur,  the  action  will  not  lie.  Hence 
where  a  person  leased  a  bouse  with  the  furniture  therein^,  to 
another,  for  a  certain  time,  and  during  thjS  term  the  furniture 
was  taken  in  execution  by  the  sheriff,  at  the  suit  of  J.  S., 
against  a  person  to  whom  the  furniture  formerly  belonged.; 
it  was  holden,  that  the  landlord  could  not  maintain  trover 

Xinst  the  sheriff  for  the  value  of  the  furniture,  because  the 
,  intiff  had  not  the  right  of  possession  during  the  demise; 
the  tenant's  property  and  interest  did  not  determine  by  the 
sheriff's  trespass;  tlie  tenant  might  have  maintained  trespass 
against  the  wrong-doer,  and  recovered  damages. 

It  is  to  be  remarked  that  in  the  foregoing  case  the  goods 
removed  were  personal  chattels,  and  at  the  time  of  aeizure 
continued  to  be  in  the  qualified  possession  of  the  tenant, 
which  the  lessor  agreed  he  should  have.    But  where  certain 

a  Treattel  ftWartz  ▼  Bwrnndon  it,  othen,       o  Gordon  v.  ^Haiper,  7  T .  R^  9. 
S  Ttuntoii.  100. 
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n)iU-macbinerjr,  together  with  a  ^i\U  had  been  demise4  foir  a 
t^trn  to  a  tenaot,  and  be  without  (^er^^issiop  of  hia  ta^(>i:a 
severed  the  machinery  from  the  mill ';  and  it  was  afterwards 
seized  under  a  fi.  fa.  by  the  sheriff,  and  sold  by  him^ :  it  was 
boMen^thatne  property  passed  to  the  vendee,  aiidtbat  the  land- 
lord was  entitled  to  bring  trover  for  the  machinery,  even 
during  the  continuance  of  the  term. 

The  right  of  possession  is  sufficient,  without  haying  had 
^ctu^l  possession  (4).  Hence^  where  in  trover  the  plisiintifiV 
as  executor,  declared  upon  the  possessiou  of  his  testator,  it 
Wits  bojden  to  be  sufficient;  because  the  personal  property  of 
t^e  testator  was  vested  in  the  executor :  and  n^  omer  peraoo 
baying  a  right  to  the  possession,  the  property  drew  afiep  il 
ihe  poasession  in  law. 

So  if  A.  be  indebted''  to  C,  apd  B.  indebted  to  A.,  ^nd  it 
is  agreed  between  them,  that  B.  ^hall  deliver  goods  to  C.  in 
satisfaction  of  the  debt  due  from  A.  to  C,  and  B.  afterward^ 
converts  the  goods  to  his  own  use,  C.  may  maintain  trover 
i^ainat  B.,  though  C»  never  bad  possession ;  for  by  the  agree* 
ipent  the  right  was  in  G.,  and  the  conversion  a  wrong  dene 
to  him. 

3.  Personal  G^oodj.— The  subject  matter  of  this  action  is 
confined  to  personal  goods.  Hence  trover  will  pot  lie  for 
things  fixed  to  the  freehold. 

Questions  respecting  the  right  to  what  are  ordinarily  called 
fixtures  principally  arise  between  three  classes  of  persons\ 
1st,  Between  different  descriptions  of  representatives  of  the 
same  owner  of  the  inheritance,  viz.  between  the  heir  and  exe> 
cutor.  In  the  first  case,  f.  e.  as  between  heir  and  executor, 
the  rule  obtains  with  the  most  rigour  in  fiEivour  of  the  inhe- 
ritance, and  against  the  right  to  disannex  therefrom,  and  to 
consider  as  a  personal  chattel  any  thing  which  has  been  af- 
fixed to  the  freehold  or  inheritance.  2dly,  Between  the  exe* 
cutor  of  tenant  for  life,  or  in  tail,  and  the  j^mainder-man  or 
reversitMoer ;  in  which  case  the  right  to  fixtujpes  ia  oonakiered 

p  Farrant  t.  Thompion,  6  B.  ft  A^  896.    a  Per  Ld.£lleQboroiigb,jC  J.  deliTeiiog 
q  Hudson  v.  Hudson,  Latch,  |114.  cited        the  judgment  of' the  court  in  Eiwei 


by  Lavrence,  J.  7  T.  R.  13.  t.  Maw,  3  Eait,  61. 

r  FleweUin  t.  Raye,  1  Mia.  OS.  cited 
infiuU.'N.P.36. 


(4)  ^enoe,  on  the  trial  of  an  ejeotm^ni  for  a  miiie,  it  was  holden 
that  a  reeovery  in  trover  for  a  pancel  of  lead  dag.  out  ofr  the  mine 
was  not  eridence  of  the  plaintiff  *s  poMatiien.  -  Lord  Collan's  ca* 
at  bar,  B.  R.  Bull.  N.  P.  33. 
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more  ferourably  for  executors*  than  in  the  preceding  case  be- 
tween heir  and  executor  (5).   The  3d  case,  and  that  in  which 

(5)  **  In  deciding  whether  a  particular  fixed  instrument,  ma* 
chine,  or  even  building,  should  be  considered  as  remov'able  by  the 
executor  as  between  the  executor  and  the  heir,  or  between  the 
executor  and  the  person  in  remainder,  the  court,  in  the  three  prin- 
cipal cases  on  this  subject,   (viz.  Lawton  v.  Lawton,  3  Atk.  13.  ! 
which  was  the  case  of  a  nre-engine  to  work  a  colliery,   erected  by             i 
tenant  for  life;  Lord  Dudley  and  Lord  Ward,  Ambler,  113.  which 
was  also  the  case  of  a  fire-engine  to  work  a  colliery,  erected  by 
tenant  for  life;    (these  two  cases  before  Lord  Hardwicke;)   and 
Lawton,  executor  v.  Salmon,  E.  22.  G.  3.  1  H.  Blac  259.  in  notis, 
before  Lord  Mansfield,  which  was  the  case  of  salt-pans,  and  which 
came  on  in  the  shape  of  an  action  of  trover,  brought  for  the  salt- 
pans, by  the  executor,  against  the  tenant  of  the  heir  at  law,)  the 
court  may  be  considered  as  having  decided  mainly  on  this  ground, 
that  where  the  fixed  tvutrument,  engine  or  uUnsU  (and  the  builds 
ing  iiovering  the  eame^  falls  within  the  same  prtnctpUtJ  was  an  ao- 
oessory  to  a  matter  of  a  personal  nature^  that  it  should  be  itself 
considered  as  personalUy.     The  fire-engine,  in  the  cases  in  3  Atk. 
and  Ambler,  was  an  accessory  to  the  carrying  on  the  trade  of  getting 
and  vending  coals,  a  matter  of  a  personal  nature.     Ld.  Hardwicke 
says,  in  the  case  in  Ambler,  **  A  colliery  is  not  only  an  enjoyment 
of  the  estate,  but  in  part  carrying  on  a  trade."     And  in  the  case 
in  3  Atk.  he  says,  **  One  reason  that  weighs  with  me  is,  its  being  a 
mixed  case,  between  enjoying  the  profits  of  the  land,  and  carrying 
on  a  species  of  trade ;  and  consioering  it  in  this  light,  it  comes 
very  near  the  instances  in  brewhouses,  &c.  of  furnaces  and  coppers.'* 
Upon  the  same  principle.  Lord  Ch.  B.  Comyns  may  be  considered 
as  having  decided*  that  a  cyder-mill  should  go  to  the  executor  and 
not  to  the  heir,  u  e.  as  a  m.ixed  case  between  enjo^  ing  the  nrofita 
of  the  land,  and  carrying  on  a  species  of  trade,  and  as  considering 
the  cyder-mill  as  properly  an   accessory  to  the  trade  of  making 
cyder.     In  the  case  of  the  salt-pans,  Ld.  Mansfield  does  not  seem 
to  have  considered  them  as  accessory  to  the  carrying  on  a  trade, 
but  as  merely  the  means  of  enjoying  the  benefit  of  the  inheritance. 
He  says,  **  The  salt^spring  is  a  valuable  inheritance^  but  no  profit 
arises  from  it,  unless  there  be  a  salt-work,  which  consists  of  a  build- 
ing, &c.  for  the  purpose  of  containing  the  pans,  &c.  which  are  fixed 
to  the  ground.     The  inheritance  cannot  oe  enjoyed  without  them. 
They  are  accessories  necessary   to  the  enjoyment  of  the  principaL 
The  owner  erected  them  for  the  benefit  of  the  inheritance,**     Upon 
this  principle  he  considered  them  as  belonging  to  the  heir,  as  parcel 
of  the  inheritance,  for  the  enjoyment  of  which  they  were  made,  and 
not  as  belonging  to  the  executor,  as  the  means  or  instrument  of 
carrying  on  a  trade."    Per  Lord  Ellenborough,  C.  J.  delivering 
the  opinion  of  the  court  in  Elwes  v.  Maw,  3  East,  53,  54. 

*  In  a  cu€  cited  in  Lawton  v.  Lawton,  9  Atk.  13.  16. 
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the  greatest  latitude  and  indulgence  has  always  been  allowed 
in  favour  of  the  claim  to  having  any  particular  articles  con« 
sidered  as  personal  chattels,  as  against  the  claim  in  respect 
of  freehold  or  inheritance,  is  the  case  between  landlord  and 
tenant. 

It  is  a  general  rule,  that  where  a  lessee  having  annexed  any 
personal  chattel  to  the  freehold  during  his  term,  afterwards 
takes  it  away,  it  is  waste.  Some  exceptions  have  been  en- 
grafted on  this  rule,  1.  in  favour  of  utensils  set  up  in  relation 
to  trades  2.  of  matters  of  ornament,  as  ornamental  marble, 
chimney-pieces,  pier-glasses,  hangings^,  wainscot  fixed  only 
by  screws,  and  the  like  (6).. 

These  the  tenant  may  remove  during  the  term.  So  a  bam 
erected  by  the  tenant  upon  pattens  and  blocks  of  timber 
lying  upon  the  ground,  but  not  fixed  in  or  to  the  ground, 
may  be  removed  \  So  where  certain  parts  of  a  machine 
had  been  put  up  by  the  tenant  during  his  term,  and  were 
capable  of  being  removed  without  either  injuring  the  other 

t  Penton  v.  Robart,  2  East,  88.  z  Culling  t.  Tuifael,  per  Treby,  C.  J^ 

u  Beek  v.  Rebow,  1  P.  Wms.  94.  at  Hereford,  1694,  Bull.  N.  P.34. 


In  trover,  by  the  executor  against  the  heir,  Lee,  C.  J.  held,  that 
hangings,  tapestry,  and  iron  backs  to  chimnies,  belonged  to  the 
executor,  who  recovered  accordingly  gainst  the  heir.  Harvey  v. 
Harvey,  Str.  1141.  Middx.  Sittings,  M.  f .  14  G.  2. 

Standing  com  belongs  to  a  devisee  of  land,  and  not  to  the  exe- 
cutor* ;  but  a  legatee  of  soods  and  stock  on  the  farm  t  shall  take 
it  from  both.  It  is  agre^,  however,  that  as  between  the  executor 
and  the  heir,  if  there  he  not  any  devisee  of  the  land,  the  executor  is 
entitled  to  standing  com  $. 

(6)  "  During  the  term  the  tenant  may  take  away  chimney*, 
pieces,  and  even  wainscot,  which  is  a  very  strong  case,  but  not  after 
the  term ;  if  he  did,  he  would  be  a  trespasser.**  Per  Lord  Hard- 
wicke,  C.  I  Atk.  477.  See  also  Ambl.  113.  But  tenant  remaining 
in  possession,  after  the  expiration  of  the  tenn,  may  remove  fixtures, 
annexed  to  the  freehold,  for  the  purpose  of  carrying  on  trade. 
Penton  v.  Robart,  2  East,  88.  "  What  would  have  been  held  to 
be  waste  in  the  time  of  Henry  the  7th  §,  s(s  removing  wainscot 
fixed  only  by  screws,  and  marble  chimney-pieces,  is  now  allowed 
to  be  done."  Per  Lord  Hardwicke,  C.  in  Lawton  v.  Lawton, 
3  Aik.  15. 

•  Spencer*!  case,  Wmcb,51 .  llarg.  Co.  Litt. 55.  b.  n.  (2.) 
t  Cox  V.  Godtalve,  6  East,  604.  n.  Weft  ▼.  Moor,  8  East,  339. 
t  See  the  authorities  cited  in  Harg.  Co.  Litt  55.  b.  n.  (2.) 
(  See  also  Herlakenden^scase^  31  Eliz.  4.  Rep.  64. 
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parts  ctf  Ufe  machine  oi  the  buildjugf  md  bad  beeo  waiUy 
ralued  betweea  the  oiit-^ing  and  iorcoming  teDaot :  it  if aa 
^oldeo*»  that  these  were  the  goods  and  chattels  .of  the  out- 
going tenant,  for  which  he  might  maintain  trover.  But  a 
tenant  for  mere  agricultural  purposes  cannot  remove  build- 
ings fixed  to  the  freehold,  which  have  been  constructed  by 
such  tenant  for  the  ordinary  purposes  of  husbandry,  and  are 
not  connected  with  any  description  of  trade  ^ 

ThJD^  of  an  ornamei^al  nature  may  be  in  a  d^ree  affixed, 

Cd  yet,  during  th/e  term,  may  be  removed;  on  the  other 
od,  there  may  be  that  sort  ot  fixing  or  annexation,  which, 
though  the  thmg  annexed  may  have  been  merely  for  oma« 
ment,  will  yet  make  the  removal  of  it  waste.  Henpe  a  con- 
servatory erected  by  tenant  for  years^  (who  had  a  remainder 
for  life  after  the  death  of  his  lessor)  on  a  brick  foundation 
attached  to  a  dwelling  house,  and  communicating  with  it  by 
windows  openipg  into  the  conservatory,  and  a  flue  pa^s^ng 
into  the  parlour  chimney,  was  considered'  as  part  of  the  free- 
bold,  ana  not  removable  by  the  tenant  or  his  assignees. 

The  owner  of  a  freehold  house,  in  which  there  were  variola 
fixtures,  BoLd  it  by  auction.  Nothing  was  aajd  about  the 
fixtures.  A  conveyance  of  the  house  was  executed,  and 
possession  given  to  the  purchaser,  the  fixtures  still  remaining 
in  the  house;  it  was  holden*,  that  they  passed  by  the  con- 
veyance of  the  freehold ;  and  that  even  if  they  did  not^  the 
v.endor,  after  giving  up  the  possession,  could  not  maintain 
trover  for  them.  A  few  articles,  which  were  not  fixtures, 
were  also  left  in  the  house ;  the  demand  described  them,  to- 
gether with  the  other  articles,  as  fixatures,  and  the  refusal  was 
of  the  Jiatureit  demanded:  it  was  bolden**,  that  upon  this 
evidence,  the  plaintiff  could  not  recover  them  in  this  action. 

This  action  may  be  maintained  for  an  undivided  part  of  a 
chattel,  e.  g,  three-fourths  of  a  ship^ 

4.  Converswn.'^lt  must  appear,  that  the  defendant  has 
been  guilty  of  a  wrongful  con,yer&ion. 

The  wrongful  conversion  by  the  defendant  is  considered 
as  the  gist  of  the  action. 

If  A*  take  the  horse  of  B.',  and  ride  him,  and  after  deliver 
him  to  B'^  yet  B.  mfiy  m^^i^tain  trover  against  A^^,  for  the 

X  DaTii  V.  Jonts,  2  B.S:  A.  165.  b  8.  C. 

y  Blwes  ▼.  Maw,  3  £a4t,3S.  c  WaUon  t.  Kiug.  A  Camp.  N.  P.  C. 
s  Bucklaod  ▼.  Buttorfield,  2  B.  &,B.  54.        272. 

a  Colegrayt  v.  Diai  Santoi,  2  $.  &  C.  d  Countet^  of  EaUand^t  c^aje,  T.  9S 
76.  EUz,  B.  R.  1  9oI.  Al>r.  5.  (L.)  pi.  I . 
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ridiog  was  a  conversioQ,  and  thj^  re-d^livery  will  not  bar  ttie 
action,  although  it  will  go  in  n^itigatipn  of  damages. 

Drawing  out  part  of  the  liqupr  in  a  vesael,  and  filling  it  up 
with  watery  if  a  convereion  of  tbj^  liquor*. 

If  A.  find  the  goods  of  B.,  and,  upon  a  demand  of  thfs 
goods,  answer  that  he  knows  not  whether  B.  is  the  true 
owner,  and  therefore  refuses  to  deliver  them;  this  is  v^t,  evi- 
dence of  a  coQversion,  if  A.  keep  the^fi  for  thp  trufs  owner^ 

A  person  is  guilty  of  a  conversion  who  takes  the  pro- 
P<erty  of  one  person  by  alignment  fjr^in  anoithi^r*  who  b&> 
not  any  authority  to  dispose  of  it  (%), 

A.f,  a  tobacco  broker,  purchased  in  his  own  name  for  the 
pJaintiflf,  some  tobacco,  which  was  then  in  the  king*s  ware- 
house,  and  afterwards  pledged  the  same  in  hia  own  name 
with  tbe  defendant  fpr  a  sum  of  money,  and  transferred  it 
into  tbe  defendant's  name  in  tbe  king's  warehouse.  The 
defendant  was  informed  of  the  plainti^**a  right  to  the  tobacco, 
and  waa  applied  to,  both  by  the  plaintiff  and  the  brojcer,  to 
deliver  the  same  to  the  plaintiff,  but  tbe  defendant  refused 
to  n^ake  the  tranffer,  or  to  give  an  order  for  the  delivery. 
It  waa  bolden,  that  the  acta  of  the  defendanib  amounted  ta>  a 
conversion. 

So  a  servant  may  be  guilty  of  a  conversion,  although  the 
act  be  done  by  him  for  tbe  benefit  of  his  n^aster\  But  it  ia 
tp  be  observed  tbat  this  was  the  case  of  an  actual  conversion 
t^.  the  servant  For  where  goods*  tbe  property  of  the  plain- 
tiff, had  beeQ»  by  the  servants  of  an  insurance  coiyipany,  par- 
ried to  a  warehouse,  of  which  the  defendant,  a  serv.ant  of  th§ 
company^  kept  the  key,  and  tbe  defendant,  on  being  applied 
to  by  the  plaintiff  to  deli'ver  thei^)  up,  refused  to  dp  so  with- 
out an  order  from  the  company ;  it  was  holden^,  that  this 
was  not  such  a  refusal  as  amounted  to  a  conversion  of  the 
goods  by  the  defendant 

e  RichardtoD  v.  At)(io«on,  Middz.  Sitt.  g  M'Combic  ▼.  Dgviei,  6  :^t,  $39. 

Coxam  Byre  aod  Forteicue,  (abtente,  h  Stephen!  ▼.  Elwall,  4  Maule  ft  Sel' 

C.  J.)  1  Str.  576.  wyn,  '250. ' 

f  Cer  CqU,  C.  J .  2  fiuli^  312.  i  Alezandcr.  t.  Soutiieyi  6.:^.  &  A.  247.. 


(7)  **  Assuming  to  oneself  the  property  and  right  of  disposing 
of  another  man*s  zoods  is  a  conversion."  Per  Holt,  C.  J.  in  fial<£ 
win  V.  Cole»  6  Mod.  221.  recognised  by  Ld.  Ellenboroogh,  C.  J.  ixx 
6  East,  540.  The  vefj  taking  of  goods  from  one  who  has  no  tight 
to  dispose  of  tb^m  is  a  copiversion.  Hunt  v.  Gwenoap,  2  Stark.  N. 
P.C.  306. 
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Id  a  case,  where  the  defendant  had  taken  the  pbuo* 
Uflf's  hoat  for  the  purpose  of  assisting  the  plaintiff^,  and 
from  a  motive  of  kindness  to  the  plaintiff,  and  the  boat  was 
sunk  in  the  endeavour,  Lord  Elienborough,  C.  J.  waa  of 
opinion,  that  the  act  of  the  defendant  could  not  be  deemed 
an  illegal  conversion. 

Trover  will  lie  for  the  misdeliveiy  of  goods  by  a  ware* 
houseman,  although  such  misdelivery  has  occurred^  by  mia- 
take  only. 

With  respect  to  negotiable  instruments,  e.  g.  bank  notes, 
possession  is  primd  facie  evidence  of  property ;  and  persons 
nolding  them  cannot  without  strong  evidence  of  fraud,  be 
compelled  by  any  prior  holder,  who  may  have  been  robbed, 
to  disclose  the  manner  in  which  th^  received  them"*  (8). 

An  exchequer  bill,  the  blank  in  which  was  not  filled  up, 
having  been  placed  for  sale  in  the  hands  of  A.,  he,  instead  of 
sellinglit,  deposited  it  at  his  banker's,  who  made  him  advances 
to  the  amount  of  the  value.  A.afterwards  becoming  bankrdpt, 
it  was  holden*  that  the  owner  of  the  exchequer  bill  could  not 
maintain  trover  against  the  bankers,  the  property  in  such  an 
exchequer  bill,  like  bank  notes  and  bills  of  exchange  indorsed 
in  blank,  passing  by  delivery. 

A  banker  discounts  a  bill  drawn  on  a  customer,  and,  by  the 
acceptance,  made  payable  at  his  bank,  after  notice  that  it 
has  been  lost  by  the  holder,  and  afterwards  debits  bis 
customer  with  the  amount  of  the  bill,  writes  a  discharge  on 
it,  and  delivers  it  up  to  the  customer  as  the  banker's  voucher 
of  his  account.  Held,  that  the  banker  is  thereby  guilty  of 
a  conversion,  and  the  loser  of  the  bill  may  recover  in  trover 
without  previous  demand  of  the  bill^ 

Although  it  appears  formerly  to  have  been  doubted  whe- 

k  Drake  v.  Sboiter,  4  Etp.  N.  P.  C.  n  Wookey  T.Fole,  4  B.  ft  A.  l.per  3 

1^*  justices,  Bajley,  J.  dissentient. 

1  Derereux  v.  Barclay,  2  B.  dt  A.  702.  o  LoTiU  v.  Martin,  4  Taunt.  799. 
m  King  t.  Milsom,  2  Camp.  N.P.  C.  5. 


(8)  **  For  the  purpose  of  rendering  bills  of  exchange  negotiable, 
the  right  of  property  in  them  passes  with  the  bills.  Every  holder, 
with  the  bills,  ta&es  the  property,  and  his  title  is  stamped  upon  the 
bills  themselves.    The  property  and  the  possession  are  inseparable. 
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tber  in  the  case  of  a  tortious  taking,  the  plaintiff  was  not 
confined  to  an  action  of  a  trespass,  yet  it  is  now  agreed,  that 
in  such  case  the  plaintiff  has  his  election  to  bring  either  tres- 
pasjs  or  trover;  for  a  tort  may  be  qualified,  though  it  cannot 
be  increased  ^ 

If  A.  lodges  jewels,  sealed  up,  at  a  banker's,  for  safe  cus* 
tody  only  \  and  the  banker  breaks  open  the  box^  and  pawns 
the  jewels  to  another,  A.  may  maintain  trover  against  the 
pawnee  for  the  conversion  of  the  jewels  to  his  own  use. 

In  an  action  of  trover  for  plate%  it  appeared  that  the  plain- 
tiff  claimed  under  a  remainder-man,  against  the  defendant, 
to  whom  it  was  pawned  by  the  tenant  for  life.  That 
L  S.,  by  will,  gave  his  plate  to  trustees  for  the  use  of  his 
wife  durante  tiduitate,  requiring  her  to  sign  an  inventory, 
which  she  did  at  the  time  the  plate  was  delivered  into  her 
possession.  She  afterwards  pawned  it  with  the  defendant 
for  a  valuable  consideration,  who  had  no  notice  of  the  set- 
tlement, and  before  the  commencement  of  this  action  she 
died*  A  demand  and  refusal  was  proved.  After  verdict  for 
plaintiff,  the  court  were  of  opinion,  on  a  case  reserved,  that 
the  defendant  was  bound  to  deliver  up  the  plate,  without 
being  paid  the  money  he  had  advanced  on  it,  observing, 
that  the  point  was  clearly  established,  and  the  law  must  re- 
main as  it  is,  until  the  legislature  thought  fit  to  provide, 
that  the  possession  of  such  chattels  shall  be  a  proof  of 
ownership. 

By  Stat  1  Jac.^  1.  c.  21.  the  sale  of  any  goods  wrongfully 
taken  to  any  pawnbroker  in  London,  or  within  two  miles 
thereof,  shall  not  alter  the  property. 

If  goods  stolen  are  pawned,  the  owner  may  maintain  trover 
against  the  pawnbroker*.  N»  In  this  case  the  goods,  had 
been  stolen  from  the  plaintiff's  house  and  pawned  with 
defendant  by  a  person  who  had  been  tried  for  the  felony,  and 
acquitted  on  the  absence  of  a  material  witness. 

A  pawnbroker  has  no  right  to  sell  unredeemed  pledges' 
after  the  expiration  of  a  year  from  the  time  the  goods  were 
pledged,  if  the  original  owner  tender  him  the  principal  and 
interest  due. 

A  wharf,  even  in  London,  is  not  a  market  overt*^  for  the 
articles  bought  there. 

p  Bishop  v.MoDtagne^  Cro.  Eliz.  824.  s  Packer  v.  GiUies,  Loodoo  Sitt.  after 

Cra  Jac.  50.  S.C.  Trin.T.  1806.  Ld.  £Uenborougfa,C. J. 

q  Hartop  v.  fioare,  E.  16  G.  2.  K.  B.  2  Camp.  N.  P.  C.  336.  n. 

Str.   1187.   moie  fully  reported  in  t  Walter  t.  Smith,  5  B.  &  A.  439. 

3  AUl.  44.  and  I  WiU.  8.  u  WilkiDXon  v.KiDg,2Camp.  N.  P.O. 

f  Hoart  jf  Parker,  t  T.  It.  376.  335. 
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A  p^reoti  faatio]^  three  bills  of  eitchange  apptieA  to  1 
coudtiy  banker,  with  whom  he  had  not  had  any  previous 
dealings,  to  give  for  them  a  bill  on  London  of  the  same 
amount  t  this  bill  was  afterwards  dishonoured:  it  was  holden% 
that  as  there  was  a  complete  exchange  of  securities,  trover 
would  not  lie  for  the  three  bills  of  exchange. 

If  a  tradesman  Sell  goods  to  be  paid  for  on  delivery,  and 
his  servant  by  mistake  delivers  them  without  receiving  the 
money,  he  may  ftfter  demand  and  refqsal  to  deliver  or  pay*  | 

bring  troverr  voir  the  goods  against  the  purchaser.    So  when  \ 

iron  wai  to  be  delivered  under  a  contract  that  certain  bills 
outstanding  against  the  plaintiflf  should  be  taken  out  of  cir^ 
culation,  and  ater  part  of  the  iron  had  been  delivered,  and 
no  bills  had  been  taken  out  of  circulation,  the  plaintiff  stop- 
ped the  further  delivery,  and  brought  trover  for  what  had 
been  delivered,  it  was  holden*  that  the  action  would  lie. 

If,  upoh  ad  information  of  seizure,  the  goodi  be  con- 
demned, no  action  ^iil  lie  for  them.  But  if  there  be  no  con- 
demnation, and  the  goods  were  not  liable  to  be  seized,  tres- 
pass or  trover  will  lie  atainst  the  officer  for  them\  But  bv 
fltat.  Id  G.  ^  tc.  34.  s.  l£  if  the  judge  certify  on  the  record, 
that  there  wis  a  probable  cause  for  such  seizure,  then  the 
plaintiff,  beside  hi^  ship  or  goods  so  seized,  or  the  value 
thereof,  ishall  tiot  be  entitled  to  above  two*pence  damages,  nor 
to  any  costs  of  suits. 

If  ^oods  be  obtained  from  A.  by  fraud^  and  pawned  to 
B.,  iVtthout  notice,  and  A.  prosecute  the  offended  to  convic- 
tion, and  get  possession  of  nU  goods,  B.  may  ihaintam  tro- 
ver for  them ;  for  this  is  distinguishable  from  the  case  of  fe- 
lony, where  the  Owner's  right  of  restitution  is  giveti  by  posi- 
tive Gftbtmfe  (21 H.  8.  e.  11.) 

As  the  master^  of  a  ship  has  no  general  authority  by  law, 
in  the  absence  of  his  employers  to  sell  the  ship  entrusted  to 
his  care,  but  only  an  implied  authority  to  act  tor  the  benefit 
of  the  toncern,  e^ercisitig  a  sound  discretion,  «uch  as  the 
otimer  himself  would  e^cereise  if  he  werfe  upoti  the  spot,  it 
ibIIbWs,  th^t  th^  bwn^r  of  a  ship  tnay  ^ecoVe^  id  an  action 
of  trover  the  value  of  the  same  from  a  vendee  claiming  by  pur- 
chase from  the  master,  unless  the  vendee  can  fi£ew  that 
the  ship  was  sold  by  the  master  under  such  to  ui^nt  neces- 

X  llomblower  v.  Piotid,  2  B.  &  A.  327.  c  Hayman  t.  Moulton,  B.  R.  Lon4o^ 

J  Bayle|r,J.2B.JtA.32d.  n.  Sitt.  Not.  1,  1803.    EUenborou^h, 

%  BUhop  V.  ShiUlto,  2  B.  S:  A.  329.  n.  C.  J.  Abbott,  p.  5.  ed.  8d. add  5  Esp. 

a  Trnkter  v.Poola,3  WUi.  US.  5  Bun.  N.  P.  C.  65.  8.  C.  Beed  ▼.  DaA/, 

2S57.  TAn.  48  G.  3.  B.  R.  10  Bait,  U3. 
b  Paxkcr  T.  nudek,  6  T.  R.  176. 
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sitv  as  would  have  indaced  the  owner  to  ha^e  aold  the  ship 
if  ne  had  been  present. 

So,  although  the  captain  of  a  ship  find  it  impossible  to 
reach  his  port  of  destination,  he  has  not  any  implied  autho- 
rity, as  the  agent  of  the  shipperd^  to  sell  the  cargo  for  th^ir 
benefit  in  a  foreign  part,  itito  which  he  is  driven  ;  and  if  h6 
does  so,  although  it  should  appear  that  he  acted  bbnAfiie  fdr 
the  interest  of  all  persons  concerned  in  the  adv^ntlire,  yet 
such  sale  will  be  consi<lefed  ad  A  tolrtioud  conversion,  fof 
which  the  ship-owne^  is  liable'. 

The  captain  oF  a  ship  has  no  authority  to  sell  th6  cirgd,  ex- 
cept in  cases  of  absolute  necessity ;  and  therefore  whfere,  iti 
the  course  of  a  voyage  from  India,  the  ship  was  wrecked  off 
the  Cape  of  Good  Hope,  and  some  indigo.  Which  Was  p^lt 
of  the  cargo,  was  saved »  and  the  same  was  there  sold  by  pub- 
lic auction,  by  the  authority  of  the  captain,  acting  hoMfide 
according  to  the  best  of  his  judgment,  for  the  benefit  of  alt 
persons  concerned,  but  the  jury  found  th&t  there  w^s  hb  ab- 
solute necessity  for  the  sale ;  it  Was  holden^  that  the  pbf- 
chaser  at  such  sale  acquired  no  title,  and  th6  indigo  having 
been  sent  to  this  country,  the  original  ownerft  Were  held  en- 
titled to  recover  its  value. 

A.  entrusted  B.  with  goods  to  sell  in  Indik^  agreeing  to 
take  back  from  B.  what  he  should  hot  be  &ble  to  sell,  kti'd 
allowing  him  what  he  should  obtain  beyond  a  certain  pric6, 
with  liberty  to  sell  them  for  whiit  he  could  get,  if  he  could 
not  obtain  that  price.  6.,  not  having  been  able  to  tell  the 
goods  in  India  himself,  left  them  with  an  agent  to  be  dis- 
posed of  by  him,  directing  the  agent  to  remit  the  money  to 
nim  (B«)  in  England.  It  was  holden  that  A.  could  not  maiti* 
tain  trover  against  B.  for  the  goods. 

Trover  will  not  lie  for  goods  irregularly  sold  under  a  dis- 
tress*; the  statute  II  6.  la.  c  19.  s.  19.  having  declared  that 
the  party  selling  should  not  be  deemed  a  trespasser  ah  ihitio^ 
and  having  given  an  action  on  the  case  to  the  party  grieVeA 
by  such  sale. 

But  if  a  party  pay  money  in  order  to  redeem  his  goods 
frdm  a  wrongful  aistress  for  rent^,  he  may  maintain  trover 
against  the  wrong-doer. 

d  Yftn  Omeioa  v.  Dowick,  2  Camp.  N.  f  Bramley  ▼.  Cozirell,  3  fioi.  k  PU. 

P.  C.  42.  438. 

c  I'kwmaft  and  anoUier  ▼.  the   East  g  Wallace  t.  King,  1  U.  BL  13. 

India  Compaa7>5  B.  It  A.  617.  h  Shipwick  T.  Blaachaid»  6  T.  E.  29S. 
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II.  By  whom  and  against  whom  trover  may  be  tnaintainetu 

One  joint  tenant,  or  tenant  in  common,  or  parcener,  can- 
not bring  trover  against  his  companion  for  goods  remaining 
in  bis  possession,  because  the  possession  of  one  is  the  pos- 
session of  both;  if  trover  be  brought,  the  joint  tenancy,  &c. 
is  good  evidence  upon  the  plea  of  not  guilty^ 

Upon  this  principle  it  was  holden^,  that  A.  a  member  of 
an  amicable  society,  who  had  been  entrusted  with  a  box, 
containing  the  sums  of  money  subscribed,  and  was  bound  by 
bond  to  keep  it  safely,  could  not  maintain  trover  against  5., 
another  member  of  the  same  society,  and  a  stranger  in  a  case 
where  B.  had  got  possession  of  the  box,  carried  it  away,  and 
delivered  it  to  the  stranger;  Buller,  J.  observing,  that  it  was 
admitted,  that  one  of  the  defendants  was  a  member  of  this 
society,  and^  consequently,  had  a  general  property  in  the 
box ;  that  a  special  property  could  not  give  a  right  in  this 
action  against  a  general  property.  The  custody  only  was 
committed  to  the  plaintiff;  the  property  remained  in  the 
society. 

After  an  act  of  bankruptcy  committed  by  one  of  two 
partners',  joint  effects  were  sent  away,  which  came  to  the 
defendant's  hands;  then  the  solvent  partner  died,  leaving 
the  defendant  his  executor,  and  afterwards  a  commission  of 
bankrupt  was  taken  out  against  the  surviving  partner,  and 
his  estate  assigned  to  the  plaintiff's;  it  was  holden  that 
they  were  tenants  in  common  with  the  solvent-partner,  and 
after  his  decease  with  his  representatives,  by  relation  from 
the  act  of  bankruptcy ;  and  consequently^  could  not  main- 
tain trover  against  the  defendant  claiming  under  such  solvent 
partner. 

After  an  act  of  bankruptcy,  committed  by  one  of  two 
partners",  the  other  delivered  goods,  part  of  their  joint  pro- 
perty, to  a  creditor^  for  a  joint  debt,  and  died,  and  afterwards 
a  commission  issued  against  the  surviving  partner :  it  was 
holden,  that  this  was  in  substance  the  same  with  the  pre- 
ceding case :  that  the  creditor,  by  virtue  of  such  delivery  by 
the  solvent  partner,  became  tenant  in  common  of  the  goods 

i  2  Leon  220.  case  278.  m  Smith  and  others,  aBsi^rDces,  &c.  t. 

k  Holliday  ▼.  Camsell    and    White,        Oriell,  1  East,  368.    See  Harvey,  ▼. 

1  T.R.  658.  Crickett,  ante^  tit.  Fartnen,p.  1119. 

1  Smith  and  others,  assignees,  &c.  ▼ 

Stokes,  1  East,  363.     See  Hogsrv. 

Bridges,  2  Mooie,  (C.  P.)  122. 
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wjtJtttbe  )EM%nd60  of  tto  bankrupt  by  r^Iatioo  from  the  net 
of>*b^DkrMptcyi  which  was  in'  tne  life  ticne  of  the  solvent  x 
partner*  md   consequently,   that   the  assignees   cpuld  not . 
nrifttfitain  trover  against  SfUch  creditor. 

*  If  one  tenant  in-  common  merely  tak^s  the  thing  in  cotn*' 
nibn  out  of  the  possession  of  bis  companion,  and  carries  it[ 
away,  tliene  no  action  lies  by  the  other  tenant  in  common*,  • 
bat  if  he  destroy  the  thing  in  commdn,  the  other  may  bring  • 
trespass  or  trover.    As^  where  it  appeared  that  one  tenant 
in  cou>mon.of  a  ship  bad  forcibly  taken  it  out  of  the  pos-' 
session  of  bis  con^pknion,  and  secreted  it  from  him,  sp  that* 
be  kiiew  not  where  it.  was  carritid^  and  changed  tlie  name  of 
if,  and  it  afterwards  got  into  the  bands  of  a  third  person/ 
whosAit  it  on  a  foreign  voyage^  where  it  was  lost^  LordKirig,  * 
C/ J.  left  it  to  the  jury,  whether  under  the  ckcumsti^fiGes/ 
tft^<]^r'uction  was  not  by  the  defendant's  <the  tenant  m* 
dotiimoD)  means:  and  the  jury  finding  in.  the  e(lirmati«re^  tbrei 
court^i^  motion  for  a  new  trial-,  appi^ving  of  the  chief  ji»* 
tioe's  ,dim4ioq»  refuted  %<?  set  aside  t^be  verdict  (9)^  / ;  . :     ' 

'  The  preceding  case  proceeded  iipon  the  princT{de  tha£  there* 
was  a  destruction  of  the  subject  matter,  dnd  it  i»  how  esta-* 
lilisiied,  that  one  tenant  in  common  cannot  recover  for  a  chat-* 
M  in  trover  against  his  companion;  without  first  ptiovinga* 
destruction  of  the  chhttiil,. or  something- that  is  equivalent  Co- 
il:: '  Hence,  where  one  xA  two  tenants  in  common  of  a  whale' 
cut  it  up  and  expressed  the  oii,  it  was  holden^,  •  that  siich . 
iteration  in  the  form  of  the  property  did  not  amottnt  to 
Q '  tortious  conversion,   so  as  to  enable   the  companion  to 
maintain  trover ;  for  the  act  done  was  an  application  of  the 
whale  to  the  ortly  purpose  whidi  could  iii^ke  it  profitable* 
to  the  owners,  artd  tetided  to  preserve  it  instead  -of  dfesttoy-' 
ing  it,  which  one  tenant  *  in  common  was  clearly  ei>ititled  toi 
do;  and  as  the  parties  were  Qleariy  tenants  in  cp9iiik)A  of 
the  whale,  they  became  tenants  in  common  of  the  produce, 

n'Bramniel  v.Jooct,  B.  R.T.  22G€o.  King's  MS.  in  Heath  ▼.  Hubbafd, 

.  3.  MS.  i.EMU\2l.  . 

o  BapMidUloo  V.   €b«pi»aQ>   P.  3-  p  FenningB  v.  |L4*G|«|i^t\le,.l  Taunt. 

Hil.T.  16. 1.  cited  from  Ld.  C.J.  241*  .        i    .    «         .  » 


(9) '  It  seems  that  the  sale  of  the  whole  of  a  ship  by  one  who  is 
only  a  part  owner,  in  exclusion  of  the  right  of  another,  who  is  te- 
nant in  common  with  him,  is  not  equivalent  to  the  destruction  of 
the  subject  matter,  mediately  or  immediately,  so  as  to  enable  his  co- 
tenant  to  maintain  trover  against  him  for  it.  4  East^  1 10.  See  also 
Graves  v.  Sawyer,  T.  Rayro.  15. 

\OL.  II.  U  U 
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after  it  Was  converted  into  oil.  N.  It  was  admitfeed  in  tfci» 
case,  that  the  taking  bv  the  di^feiidatit,  and  tbe  nXtmA  iA 
deHver  on  demand  inade»  waa  not  aiqr  BMsfeaaanoe  in  a  te» 
nant  in  common,  and  did  not  give  a  right  of  action.  It  will 
be  proper,  however,  to  remark,  that  tbe  rule  that  one  ttr 
uant  in  common  cannot  bring  trover  against  bia  companioa, 
holds  onl^  \m  those  cases  where  the  law  considera  tbe  bos* 
aessioti  ofone  to  be  tbe  possession  of  both.    Henoe^,  wbeie  { 

A.  is  tenant  in  fee  of  one  fourth  part  of  an  estate,  and  & 
tenant  iu  common  with  him,  of  the  other  three  parts^  for  a 
term  of  years,  without  impeachment  of  waste,  if  A.  cut  '* 

d»wn  any  trees,  and  B.  take  them  away,  A.  may  maintaia 
trover ;  m  though  B.,  being  dispunishable  of  waste,  might 
cot  down  what  treea  be  would,  yet  trees  having  an  inherit- 
able <|iiality»  and  B.-  not  having  any  interest  in  tbe  inherit- 
aoce^  he  cannot  take  tbe  trees  when  felled  by  bim  wbo  bas 
the  inhentance,  and,  oonsequendyg  bis  poasesaioa  beiiy 
toatioas  cannot  he  said  to  be  tbe  possession  of  the  otbes. 

It  is  to  be  observed  Also;  that  if  one  joidMenaai;  Ae. 
bring  trover,  without  his  companion,  against  a  stramftr,  the 
defendant  cannot  give  the  jomt-tenancy,  &c.  in  evi&nce  oa 
the  gtmeral  issue^  so  as  to  bar  tbe  plaintiff  of  his  action,  but 
only  to  prevent  bim  from  recoveriiig  any  more  than  his  owa 
ahere  in  tbe  value  of  the  property  in  question':  for  it  is  a 
fieneral  rule,  that  the  defendant  can  avail  himself  of  an  ob- 
j^tion  ot  this  sort,  viz.  that  alt  ibe  part  owners  in  a  ciaUet 
Aooe  fiQi  joined  in  an  action  of  trespass  or  tori,  brought  in  re^ 
sipect  iff  suck  chatUlf  ky  a  plea  in  abatement  only  * ;  and  if 
one  of  two  part-owners  of  a  chattel  sue  alone  for  a  tort,  and 
the  defendant  do  not  plead  in  abatement^  the  other  part- 
owner  may  afterwards  sue  alonct  and  the  defendant  cannot 
plead  ID  apatement  of  such  action^    . 

Trov«r  win  lie  agatflst  a  corporation\ 

a  W«tt  ▼.  Fwaon^  at  Exeter,  per  Tor-  •   Blozam  ▼.  Hubbttd,6  Eett,  430. 

«saiJ.8elk.lI8a.  BUU.9.P.S5.  t  Sedgirortb  v.  OvemDd,7T.a.l7d. 

r  Nelthoipe  t.  Fanington^  9  Ler.  1I3,  a  Yaiboroogb  v.  Tbe  bank  of  BS|laid, 

AdiS.  is  llaiaaiJigtou  v.  Chapnun,        B.  R.  TMa.T.  02  O.  3.  IS BtM^a 

C.  B^  H.  T.  1  0. 1.  dted  in  4  liit, 

.121. 
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Doctflnt  of  IAem*^Evidence^-^Of  staying  Hkt  Pro*' 
reedings-'^Costs-^  Judgment. 

P'enue.'^TUxs  is  a  transiteiy  action^  and  the  Tehue  may  be 
laid  in  atiy  county  *. 

The  diedaratfon  states,  that  the  plaintiiF  wa»  lawftilly  pet- 
aessed  of  the  goods  io  ^ueatioo  (10)»  as  of  his  proper  goods 
and  chattels  (II).  and  that  being  so  possessed,  he  casually' 
lost  tfiem,  ^nd  that  they  came  to  the  hands  and  possession 
of  the  defendant,  by  finding  f  1^),  who  afterwards  ( 19)  conr 
Yerted  (14)  them  to  his  own  yse* 

X  Brown  t*  Hedges^  Sulk.  SOO. 

■ 

(10)  The  goods  in  queitisn  sboald  be  described  with  suoh  oeii-» 
ipeaieat  eertaiBty»  that  the  jory  may  know  what  is  meant^  bull  in 
this  aotioa  the  same  accuracy  and  precisiou  are  not  required  as  in. 
the  Mtion  of  .detinue,  which  is  for  the  recovery  of  the  things  them* 
selres  in  specie^  if  to  be  had.  Hence,  a  dscfaration  in  trover  for 
twenty  dunces  of  cloves  and  mace^»  ten  pair  of  curtains  and  va- 
lancef  •  for  a  parcel  of  diamonds:^,  for  the  furniture,  apparel,  &c 
belon^ng  to  such  a  shipig,  has  been  holden  gaodL 

.  (11)  The  omission  of  the  words,  ''as  of  his  proper  goods,*^  is 
cured  by  verdict,  Jones  v.  Winkworth,  Hardr.  111.:  but  fatal 
after  a  judgsttent  by  defanlt*  Svailov  v.  AyasKff;  E.  R*  M.  2. 
GL  2.  MSSL 

(12)  The  conversion  is  the  gist  of  the  action,  and  the  manner 
in  which  the  goods  came  to  the  hands  of  the  defendant  is  oaly  in* 
da^eibsnt  Q ;  and,  therefore,  the  plaintiff  may  declare  that  the  goods 
came  to  the  possession  of  the  defendant  geaerally  or  specially,  by 
finding,  (though  the  defendant  came  to  the  goods  by  delivery  %) 
or  that  l^e  defendant  fraudulently,  at  cards,  won  money  or  the 
phiintiff  from  the  wife  of  the  plaintiff**. 

(13)  In  the  declaration  the  convenion  was  laid*  under  a  aeifiost, 
to  be  on  a  day  before  the  trovertf*  Unon  motion  in  arrest  of  judg- 
ment, the  declaration  was  hdden  to  ne  good,  for  the  postea  eoa- 
vcrftl  is  sufficient,  and  the  scilicet  is  void* 

(14)  Though  it  be  necessary  to  allege  a  day  and  place  of  con- 

•  Itaztford  V.  Jones»  SaUc.  654. 

t  Taylor  ▼.  Wells,  2  Saund.  74. 

i  White  ▼.  Oraham,  Str.  837.    Ld.  Rajm.  ISM 

$  Nightinrsle  v.  BridM,  CarUi.  131. 

ji  Iiaack  T.  Clark,  2  Baliir.  906. 

4  2  Built.  319.  per  Coke,  C.  J. 

••  Vid.  Eot.  266. 

tt  TeuooDd  ▼.  Johnson^  Cro.  Jac.  428. 
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This  is  the  substance  of  the  declaration  in  coainioQ 
Where  the  action  i«  brought  by  an  executor,  adnaiDistntor^ 
or  the  assignees  of  a  bankrupt^  the  character  in  which  the 
|>arty  sues  must  of  course  appear  on  the  face  of  the  declara^ 
tion. 

Care  must  be  taken  to  state  the  possession  to  be  in  the 
person  to  whom  the  property  belongs. 

In  an  action  of  trover  by  the  assignee  of  bankrupt  par<^ 
ners^y  the  declamtion  consisted  of  one  count  only,  in  which 
the  possession  was  stated  to  be  in  the  partners.  It  appeared 
in  evidence,  that  the  greater  part  of  the  gopds  in  question 
belonged  to  one  of  the  partifers  only,  before  the  commence- 
nient  of  the  partnership,  and  had  never  been  brought  into 
the  partnership  fund.  It  was  proved,  that  the  residue  of 
the  goods  was  part  of  the  joint  estate.  Per  Kenyon,  C.  J. 
The  plaintiff  under  this  declaration  is  entitled  to  recover  the 
▼ahie  of  such  ^;oods  only  as  have  been  proved  to  belong  to 
both  the  partners  as  partners.  Had  there  tieen  a  count  in* 
the  declaration,  stating  the  possession  in  the  assignee,  as ' 
this  was  a  joint  commission,  and  the  assignment  under  such 
commission  passes  both  separate  and  joint  effects\  the 
whole  might  have  been  recovered ;  as  it  is,  the  verdict  mast 
be  for  that  part  only  which  has  been  proved  to  be  the  pro- 
perty  of  the  partners.  The  jury  found  a  verdict  accord- 
ingly. 

In  trover  by  husband  and  wife,  the  declaration  oa^bt  not 
to  allege  the  possession  in  them  both*,  nor  state  the  damage 
to  have  accrued  to  them  both  ^ ;  for  the  law  will  transfer,  in 
point  of  ownership,  the  whole  interest  to  the  husband^ 

If  trover  be  brought  against  husband  and  wife,  and  it  is  al- 
leged in  the  declaration  that  they  converted  the  goods  to 

*  •  »  • 

7  Ctfck,  anignee  of  Kent  ftiid  Pember^    z  Exp.  Cook,  %  P.  Wmi.  500.  See  •!» 
ton,  V.  Tunno,  toodon  Stttingi  after        4  Burr.  2176.  S.  P.  per  lA.  llaoe- 
.  H..T.44  0.8.  B.  R.  Kenyon,  C.  J.        ield,  C.J. 
•■JW-  f  Pier  Yelverton,  J.  Ydy.  1S5. 

r  .  ^  b  Selk.  lU. 


version*,  (or  of  a  request  sad  refusal,  which  is  tantamoant  f,) 
yet  as  it  .is  a  transitory  action,  the  conversion  may  be  laid  here,  and 
proved  in  Ireland}, 


•  Hubbeitl*t  case,  Gio.  EUa.  7S. 
t  WilMm  V.  ChamtwiB,  Cio.  Car.  802. 
t  Bkown  V.  Mcdfes,  SaU.  S90. 
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their  own  use,  formerly  the  judgmeut  might  have  been  ar- 
rested^ or  reversed'  on  writ  of  error,  but  the  law  is  otherwise 
now«(15). 

It  seems^  as  the  conversion  is  a  tort,  that  the  wife  may  be 
charg^l  with  it  in  the  same  manner  as  with  a  trespass ;  that 
is,  t^  didcUuration  may  state,  that  the  husband  and  wife  con- 
verted  the  goods,  omitting  the  words,  to  their  own  use. 

PUa. 

r 

The  general  rule  in  this  action  is  not.guiity ;  under  which 
plea  every  ground  of  defence  which  proves  that  the  conver- 
sion was  lawful  may  be  given  in  evidence ;  for  the  gist  of  the 
action  of  trover  is  a  wrongful  conversion. 

Hence,  in  trover  for  a  gun*,  the  defendant  mav  give  in  evi- 
dence, that  he  was  a  gamekeeper  of  the  manor  of  B.,  and  took 
the  gun  by  virtue  of  the  stat  22,  &  93  Car.  $.,  though  the  act 
do  not  authorise  the  pleading  the  general  issue,  and,  therefore, 
*it  would  be  otherwise  in  trespass  for  taking  it  So  the  defen- 
dant mav  give  in  evidence  on  the  general  issue,  that  he  took 
the  goods  m  question  for  toll\ 

Where  an  administrator  brings  trover  upon  his  own  poe- 
session^  the  defendant  may  give  in  evidence  a  will,  and  an 
executor,  upon  not  guilty ;  otherwise,  if  it  be. on  the  posses- 
sion of  the  intestate,  (as  in  the  principal  case)  for  there  the 
defendant  x)ught  to  plead  it  in  abatemej^t,  and  if  he  does  not, 
he  shall  not  give  it  in  evidence.    . 

c  Khemes  t.  Humphreys,  Cro.  Car.  f  Draper  r.  Fulket,  YeW.  165.  Anon* 

854.  1  Ventr.  84. 

d  Beny  v.  Nefys,  Gto.  Jac.  661.  Peny  g  Dane  ▼.  Walter,  ia  Kent,  1683.  BhIL 

V.  Digga,  Cro.  Car.  494.  S:  P.  N.  P.  48. 

e  Kcyworth  v.  Hill,  B.  H.  Triii.  1  G.  4.  b  Sir  W.  Jones,  840. 

3  B.  &  A.  685.  i  Blainfield  ▼.  March,  per  Holt,  C.  J. 

London  Sittings,  Salk.  285. 


(15)  So  in  Cre)(pass*  against  baron  and  feme  for  entering  an  house, 
and  taking  ^oods,  the  declaration  stated,  that  they  converted  the 
goods  to  their  own  use ;  on  motion  in  arrest  of  juds:ment,  the  decla- 
ration was  hoiden  good ;  for  the  conversion  in  this  ca3e'  is  not  the 
ffist  of  the  action,  and  the  action  being  maintainable  for  entering  the 
house  and  taking  the  goods,  the  court  will  intend  that  the  damages 
weie  given  for  those  trespasses  only. 

•  Smallcy  t.  Ker«M>t,  Str.  1994.    Andr.  842.  8.  C.  PuUen  v.  Palmer,  BuU.  N.  P. 

46.  S.  P. 
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The  defttidant  may  tko  plead  the  statute  of  limitatiooi^, 
Tiz.  that  the  cause  of  action  did  not  accrue  at  any  time  within 
six  years  next  before  the  commencement  of  the  plaiiitiff*^ 
-actiott* 

Wliere  an  executor,  seterat  years  before^  had  ieft«oine 
household  stuff  in  the  house,  by  the  consentof  the  -heiH,  who 
used  them  afterwards,  and  within  six  years  of  the  action 
brought,  the  executor  demanded  the  goods,  and  the  heir  re- 
fused to  deliver  them,  whereupon  trover  was  brought  and  the 
statute  of  limitations  p&eadea ;  it  was  holden,  that  the  user 
•before  tlie  denaand  was  neither  a  conversion,  nor  aay  evidence 
•of  it;  for  it  was  with  the  consent  of  the  executor  until  that 
time:  and  the  demand  being  within  aii^  yean,  the  refiiaal, 
which  ensued  it,  and  which  was  the  only  evidosce  pf  a  oon- 
verston  in  the  case,  was  within  the  six  years;  and  if  a  trover 
be  before  the  six  years,  and  a  conversion  after,  tb^  statute 
cannot  be  pleaded* 

Bankruptcy  of  the  defendant  after  the  xmiiae  of  4cfeioa.ac- 
croed,  cannot  be  pleaded,  because  the  daiaages  in  tmver  are 
uneertarnP. 


Defence f  and  herem  of  the  D&dtrme  of  Lit 


'The  most  usual  xlefence  to  this  action  is,  that  the  defendant 
has  a  lien  on  the  goods,  or  a  right  to  detain  them.  It  will  be 
proper,  therefore,  to  hiquire  under  what  circumstances  a  party 
may  insist  on  this  defence. 

There  are  two  species  of  liens  known  to  the  law,  namely, 
particvlar  liens  and  general  liens^.  Particular  liens  are, 
where  persons  claim  a  right  to  retain  goods,  in  xespeot  of 
labour  or  money  expended  on  such  grods,  and  these  tieiu 
are  favoured  in  law.  General  liens  are  claim(Hl  in  respect 
of  a  gaieral  balance  of  account ;  and  these  are  founded  oo 
express  agreement,  or  are  raised  by  implication  of  law, 
from  the  usage  of  trade,  or  from  the  course  of  dealing  ^ 
tween  the  parties,  whence  it  may  be  inferred,  that  the  ood- 
tract  in  question  was  made  with  reference  to  their  osual 
course  of  dealing. 

By  tlie  common  law,  wfaeve  a  <party  i§  oUjgad  to  Moeive 

k  SI  Jac.  1.  c  16.  mPlirker  t.  Norton,  ST.R.eSS. 

1  WoiUflj  MoDtague  t.  Loid  Sand,  n  PerHmtii,J.3  Bof.lbl^Bl.«M.«nd 

wich,  7  Mod.  09.  cited  hy  Lawrence,  per  Kenyon,  C.  J.  1  Esp.  N.  P.  C. 

I.  In  Topbam  v.  BnuMiek,  I  Tanat.  lOO.per Loid  llaBi&e|dr<f-i«43«i' 

"  677.  2221. 
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ffoodv,  be  ii  afeo entitled  to  rataio  tbem  for  Im  \ndemmiyi\GU 
Upon  this  principle^  it  has  beeo  bolden,  that  cooibim  car* 
'riers^  (17)  anil  innkeepers  baVie  a  particular  lien  on  (b^g^edis 
jutraated  to  tbeir  care*  Ib  like  loamier,  millers  bave  afviHi'^ 
cttlar  lien  on  tbe  produce  of  cpro,  wbicb  tbev  bave  gtomi^ 
for  tbe  jprice  of  gnsiduig'.  Sp  a  shipwrigbfi  has  a  Vmi  MpoB 
a  ship  for  repairs. 

A  penoa',  wbo  by  bis  own  labour  ppsserves  goods,  vbich 
tbe  owner,  or  those  entrusted  sritb  ttiecaneof  tbeqi,  bgve 
either  abandoned  in  distress  at  mo^  or  are  nnabSe  to  protect 
and  secure,  is  entitled  by  tbe  common  law  of  England  ^ 
retain  the  possession  of  the  goods  saved,  until  a  proper  com- 
pensation is  made  to  him  for  his  trouble  (IgJ.  Tbe  reafon 
of  this  rule^  is  obvious ;  goods  carried  by  sea  are  necessarily 
and  unavoidably  exposea  to  the  perils  which  storms,  tempest, 
and  accidents',  (far  beyond  tbe  reach  of  human  fores'^bt  to 
prevent,)  are  hourly  creating,  and  against  which  it  too  often 
nappens,  that  the  greatest  oiligence,  and  the  most  strenuous 
exertions  of  the  mariner  cannot  protect  them.    When  goods 

o  BkiDDer  t.  Up^baw,  Ld.Raym.  752.     r  Per  H^lt,  C.  J.  in  Hvtlbrd  v.  Jonet, 

p  £xp.Oekeiiden,  1  Atk.  236.  Loid  lUym.  39S.  Bidk.  054.  Ali^Mt, 

^  FisiMleliB  ▼.  Bmier,  4  B.  a  A.  941.  366.  ed.  2Bd. 

s  Nicholfon  v.ChlqplQ»I^2lLBl.S&4• 


(16)  It  was  said  by  Rider,  C.  J.  delivering  tbe  opiDioo  of  the 
court  in  Brenan  v.  Currant,  T.  ^8  and  29  G.  S.  B.  R.  MSS.  that  he 
had  not  found  it  laid  down  as  a  general  rule,  that  the  remedy  by 
Tetainer  was  co-^estensive  with  the  obligation  to  reosive  goods.  Bat 
ste  Lord  Iteyin.  667. 

(17)  See  further  as  to  the  lien  of  carriers,  ante,  tit*  Carriers. 
Sect  ilU.  and  Rusbforth  v.  Hadfield,  7  Bast,  224. 

(18)  By  Stat.  26  G.  2.  c.  19.  s.  5.  it  is  enacted,  **  that  in  case 
any  persons  not  employed  by  the  master,  mariners,  or  owners,  or 
other  penoos  lawfully  authorise,  in  the  salvage  of  any  ship,  qr  the 
cargo  or  provision  thereof,  shall,  in  tbe  absence  of  persons  so 
employed  or  antborised,  save  any  such  ship  or  goods,  and  cause  the 
same  tobecanied  £>r  the  beneu^of  the  proprietoia,  into  port,  or  to 
any  adjoining  custom«house  or  place  of  safe  custody,  immediately 
giving  notice  thereof  to  some  justice,  magistrate,  custom-house  or 
excise  officer,  or  shall  discover  to  any  such  magistrate  or  officer, 
where  any  such  effects  are  wrongfiiUy  bought,  sold,  or  concealed, 
such  persons  shall  be  entitled  to  a  reaipnabTe  reward  to  be  paid  by 
the  master  or  owner  of  the  vessel  or  goods,  and  to  be  adjusted  In 
case  of  dis^eevient  about  tbe  qwnJtum^  in  the  same  manner  as 
salfage  Is  to  be  adjusted  or  paid  by  3tat.  12  Afln.  st.  2,  c.  18.  or  by 
Stat.  26  0<  2.  c.  19/* 
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are  thus  in  immioent  danger  of  being  lost,  it  is  moat  fte* 
quently  at  the  haeard  of  the  liyes  of  tbose  who  aave  them, 
that  they  are  saved.  Principles  of  public  policy  dictate  to 
civilized  and  commercial  countries,  not  only  the  propriety, 
but  even  the  absolute  necessity  of  establishing  a  liberal  recofii<* 
pence  for  the  encouragement  of  those  w)io  engage  in  so  dim* 
gerous  a  service. 

As  to  general  liens,  it  has  been  determined,  that  the  attor- 
n^s  and  solicitors  of  the  different  courts  have  a  lien  on  all 
papers  t^emsining  in  their  hands,  and  judgments  recoveied,  i 

for  their  costs' (19).  ' 

An  attorney  has  a  lien  for  his  general  balance  on  papers  of 
his  clients,  which  come  to  his  bands  in  the  course  of  his  pro- 
fessional employment ;  therefore  where  C.  gave  his  attorney 
a  specific  sum  for  the  purpose  of  satisfying  a  debt  for  which 
an  execution  had  issued  against  his  goods  at  the  suit  of  B.« 
and  the  attorney  paid  the  money  to  B.,  who  thereupon  deli- 
vered to  him  a  lease  which  had  been  deposited  by  C.  with 
B.  as  a  security  for  the  debt ;  it  was  holden",  that  the  attor- 
ney had  a  lien  on  it  for  his  general  balance  due  from  C. ;  and 
'that  such  lien  was  uot'extinguished  by  his  having  taken  ac- 
ceptances from  C,  for  the  amount  of  that  bafance  before  the 
tease  came  to  his  hands;  some  of  those  acceptances,  when 
the  lease  did  come  to  his  bands,  having  been  dishonoured, 
and  one  of  them  taken  up  by  the  attorney. 

.^  The  lien  which  an  attorney  has  on  the  papers  in  his  bands, 
is  only  commensurate  with  the  right  which  the  party  deii- 

tveririg  the  papers  to  him  has  therein.  Kvery  one,  whether 
attorney  or  not,  lias,  by  the  common  law,  a  lien  on  tbe  spe- 
cific deed  or  paper  delivered  to  him  to  do  any  work  or  busi- 
ness thereon,  but  not  on  other  muniments  of  the  same  party, 

.unless  the  person  claimino-  the  lien  be  an  attorney  or  so- 
licitor*. 

t  MitcheU  V.  Oldfield,  4  T.  R.  123.  x  HoUit  t.  Clnridge,  4  Taunt.  807. 

« «  StcTenion  v.  Blakelock,  1  M.  &  S. 
535. 


(19)  But  in  one  case,  where  A.  purchased  the  interest  of  a  lease 
for  years,  and  the  writinp  were  left  in  the  hands  of  B.  an  attorney, 
to  draw  an  assignipent  of  the  lease  ;  B«  drew  the  assignment,  and  it 
was  sealed,  but  B.  refused  to  deliver  it,  until  A.  paid  for  the  draw- 
ing, &c. ;  upon  which  A.  brought  trover  against  B.  for  the  deed: 
Holt,  C.  J.  held,  that  the  action  would  lie  ;  because  B.  might  have 
an  action  for  what  he  deserved,  but  that  he  could  not  detain  for  it. 
Anon.  Pasch.  6  W.  &  M.  at  Nisi  Prius.  Ex  rel.  Mr.  Place,  1  Id:^ 
Raym.  738. 
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So^bere  a  banker  has  advance  money  to  a  customer^,  be 
baa  a  iien  upon  all  the  securities  which  come  into  his  handa 
4>^longing  to  that  person,  for  the  amount  of  his  general  ba* 
lance :  Unless  there  be  ericknce  to  shew,  that  he  received 
any  barticular  security,  under  special  circumstances,  which 
Would  take  it  out  of  the  general  rule.  But  a  banker  has  no 
lien*  on  muniments  casually  left  in  his  shop  after  he  has  re- 
fused to  advance  money  on  them  as  a  security. 

'  So  a  calico  printer  has  a  lieti  upon  the  linen  in  his  posses- 
8ion%  for  the  general  balance  of  his  account,  for  worlc  done 
in  the  course  of  that  business.  So  a  printer  employed  to 
print  certain  numbers,  but  not  all  consecutive  numbers,  of 
'an  entire  work  has  a  lien  upon  the  copies  not  delivered,  for 
bis  general  balance  due  for  printing  the  whole  of  those  num- 

ber8^ 

« 

In  like  manner  it  has  been  determined,  that  dyers*,  fac- 
tors' (20),  and  wharfingers*,  have  liens  for  their  general  ba- 
lance ;  but  not  a  fuller^ 

Where  the  defendants,  as  brokers,  contracted  for  a  quan- 
tity of  staves  to  remain  on  the  premises  of  the  vendor  rent- 
free,  for  one  month,  and  after  that,  at  a  certain  rent  to  be 
paid  by  their  principal,  who  subsequently  gave  orders  for  a 
removal  of  part  and  directed  that  the  residue  should  not  be 
removed  until  further  orders  from  him  ;  it  was  holden',  that 
never  having,  in  fact,  been  in  the  possession  or  control  of  the 
brokers,  they  had  not  alien  on  the  goods  for  their  general 
balance. 

The  master  of  a  vessel  has  a  lien  on  the  trunk  of  a  perso6 
whom  he  has  conveyed  in  his  vessel,  until  a  reasonable  sum 
has  been  tendered  for  the  passage^.  N.  It  did  not  appear  fn 
this  case,  what  were  the  terms  of  the  contract ;  but  it  was 
proved,  that  the  defendant  had  brought  the  plaintiff  and  his 
trunk,  containing  his  wearing  apparel,  home  in  his  vessel 

7  DaTit  V.  Bowtber,  5  T.  R.  488.  404.  and  6  fiit,  28.  per  Bulter,  J. 

z  Lucai  ▼.  Dorrien,  7  Taunt.  278.  S.  P. 

a  Exp.  Andrews,  21  Jtine,  1764,  per  •  Naylor  v.  Mangles,  I  Esp.  N.  P.C. 

Lord  Northington,  C  Co.  B.  L.  420.  100. 

edit.  6th.    Weldon  ▼.  Gould,  3  Etp.  f  Rose  v.  Hart,  2  Moore,  547. 

N.  P.  C.  268.  Kenyon,  C.  J.  g  Taylor  ▼.  Robinson,  2  Moore,  (C.  P.) 

b  Blake  ▼.  Nicholson,  3  M.  &  3.  167.  730. 

c  Savile  v.  Barchard,  4  Esp.  N.  P.  C.  h  Wolf  r.  Sumnien,  London  Sittings 

63. Kenyon, C.J.  after  H.  T.  51  G.  3.  Lawrence,  J. 

d  Rrager    v.    Wilcox,   Ambler,   252.  2  Camp.  N.  P.  C  631. 

Gardener  t.  Coleman,  cited  1  Burr. 


(20)  See  further  as  to  the  lien  of  factors,  ante,  tit.  Factors,  p. 
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fiom  tbeiBfaaik  t^  Loudon ;  iHiiad  been  paM  4>^  diejilaui- 
tiff,  but  tbe  defendant  claimed  l5Lmare^  aad  m^ieted  on 
detaiBiM;  the  trnnk  until  the  rest  was  paid«  It  waa  prated, 
that  301.  was  a  reasonable  sum  for  the  conv^ance  of  the 
plaintiff.  But  the  master  of  a  ship  has  not  a  lien  on  the 
abipS  for  money  expended  or  debts  incurred  by  bim  for 
fcfiairs  done  to  it  on  the  voyage.  Nor  has  be  a  lien  on  the 
freiffbt^  for  his  wage^,  or  for  bis  disbursements  on  accoHiBl 
of  tbe  ship  during  the  voyage,  or  for  the  premiums  paid  by 
him  abroad  for  the  purpose  of  procuring  toe  carga 

A*  bottse  of  public  entertainment  in  London,  where  beds» 
provisiona,  &c.  are  furnished  for  all  persons  payii^  for  tbe 
same,  but  which  was  merely  called  a  tavern  and  coffee  bouse, 
and  was  not  freouented  by  stage  coaches  and  waggons  from 
the  country,  and  which  had  no  stables  belongins  to  it,  is  to 
be  considered  as  an  inn',  and  tbe  owner  is  subject  to  the 
liabilitiefi  of  innkeepers  and  has  a  lien  on  the  goods  of  his 
guest  for  the  payment  of  his  bill,  and  that  even  where  the 

fuest  did  not  appear  to  have  been  a  traveller,  but  one  who 
ad  previously  resided  in  furnished  lodgings  in  London, 

Policy  brokers  have  a  lien  for  their  general  balance*,  even 
88  against  agents  who  do  not  disclose  their  principals* ;  but 
not  where  they  have  notice,  that  the  person  who  employs 
them  acts  merely  as  an  agent* ;  and  it  has  been  holden,  that 
where  an  English  subject,  in  time  of  war,  informed  the 
broker,  that  the  property  insured  was  neutral,  that  was  a 
sufficient  indication  to  the  broker,  that  the  party  acted  as 
agent^ 

If  a  broker  having  a  lien  on  a  policy  part  with  it,  his  lien*' 
revives  on  repossession. 

A.  commissioned  B.  to  sell  a  ship,  and  having  deposited 
hermgister  with  him  for  that  purpose,  became  bankrupt:  it 
was  holden,  that  the  register  acts  did  not  prevent  B.  having 
a  lien  on  the  register  deposited  with  him'. 

A  general  right  of  detaining  a  thing  until  the  money  due 
for  the  work  done  upon  it  be  paid,  may  be  waved  by  a  spe- 
cial agreement,  as  to  tbe  time  or  mode  of  payasent;  but  not 

i  Hunejr  T.  Chrittie,  9  East,  428.  o  Maans  ▼.  Headeiaoo,  I  Eas^  396. 

k  Smith  T.Plumer,  1  B.ft  A.576.  Snook  ▼.  Davidaon,  t  Camp.  N.  P. 

1  Thompson  t.  Lacy,  3  B.  and  A.  283.  C.  218*    See  also  8  Camp.  N.  P.  C. 

m  Whitehead  t.  Vaughan,  B.  R.  T.  25,  507. 

O.  3.  Co.  B.L.  566.  5th  ed.  p  Snook  y.  DaTidsoD,  nb.  sap. 

a  Mann  ▼.  Fonaster,  4  Camp.  N.  P.  C.  q  hevj  y.  Bamaid,  S  Taunt.  148. 

60.  Eastwood  t.  Bel]>  ib.  349.  r   Mestaer   t.  Atkins,    1   Mafsh.  76. 

6  Taunt.  331. 3.  C. 


4BereIyby  aB  agreement  for  tberpaynanl  of  a  Axed  mm\ 
•Itbeugh  a  oontrary  doctiine  is  hid  doMm  in  several  Ga«es^ 

'The  principle  appears  to  he  this,  that  a  speciid  agreemeiit 
Sqes  not  of  itself  aestipqy  the  right  to  retain ;  but  if  it  contath 
some  term  inconaistent  with  that  right,  it  vriR. 

A  quantity  of  iron  was  imported  by  A.  and  landed  on  tlue 
14th  October  at  defendant's  wharf.  On  the  loth  October 
the  plaintifls  purchased  the  iron  of  A.,  paid  for  it,  and  oV 
tained  an  order  for  the  delivery,  under  which,  part  was  deli- 
'yfeni  at  differeDttimes,  until  the  March  'following,  when  A. 
the  importer  becoming  bankrupt,  the  ^remainder  of  the  icod 
^as  detained  by  t^e^Mendants  claiming  a  lien  on  it  in  reapect 
of  thei  r  charges  fioT  wharfoge.  The  course  of  deal  iog  ptovai 
was,  that  these  charges  were  usually  paid  by  the  mnichaiit 
importer,  at  theChristoMis  following  tne  importation,  whether 
itbe  iron  had,  in  the  mean  tiae,  been  removed  or  not  The 
C  J«  was  of  opinioB  Xhat  the  defendants  were  not  entilted  to 
alien;  lor,  at  the  time  the  iron  waspurchased  by  the  plaintiffs 
the  defendants  had  not  any  lien  upon  it  for  their  chaii^es,; 
.and  in  this  opinion  the  court  afterwards  concurred*.  Hoi- 
royd,  J«  observing,  that  the  wharfage  was  not  payable  till 
Christmas,  and  by  the  sale  the  plaintiif  had  a  right  to  an  im- 
mediate delivery ;  and  the  su'bsequent  default  of  the  importers 
to  pay  the  debt  due  from  them  would  not  alter  the  case. 

In  trover  by  an  assignee  of  a  bankrupti*,  it  appeared  that 
the  goods  had  been  attached  in  the  hands  of  7.  S.  (to  whom 
they  had  been  delivered  by  the  bankrupt  (91),]  in  a  plaint 
at.lbe  suit  of  the  defendant  Afterwards,  and  before  con- 
den^nation,  an tict  of  bankruptcy  was  committed:  then  the 
goods  were  condemned,  and  satisfaction  eittered  on  the  re- 


iv.W€itBMiM,5U.4k:8.i80.'aBe  auttiorititf  wne  owevaled  inOtaM 

mhotlM«pUuoo  Af  Oihlbi^C.J^.to  the  y,  W«ftBM>n. 

•mme  effect  in  Hutton  v.  Bragg,  2  u  Crawshary  y.  Homiray,  4  B.  k  A.  50. 

Marsh.  346  aiid'349.  and  7  Tttunt.-2S.  z  Collins  ▼.  Ongley,  B.  R.  B. « 'W.  3. 

Bvi  see  Tale  t.  Meek,  S  Taunt.  S60.  per  Holt,  C.  J.  dted  by  Ryder,  C.  J. 

BRoan  ▼.  ConlMty  T.  2S  A  ftS  0. 1.  in  Irenan  t.  CuRint,  MS8. ;  but  to- 

B.  R.  Say.  R.  3S4.  shortly  sUrted  in  nm  y.  Cmriat  was   oi«isutaii   in 

BsdL  M.  P..4S.  and  M88.    tee  ulso  Chase  ▼.  WeMson. 
Collins  V.  Ong)ey»  past.    But  these 


"y*- 


(21)  It  is  not  stated  for  what  purpose  the  goods  had  beca  deli- 
vsiad  Id  J«  S»»  but  k  seesM*  from  the  subsequent  part  of  tke  case, 
iiiat  J.  &  was  a  viaMifaetiwer  to  whom  the  goods  ted  been  delivered 
bf  the  banknipty  in  order  to  have  some  work  done  le  thew,  wider 
an  agreemant'to'^axA  certain  sum  of  m(9iiey  for  suoh  wodu 
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cord  by  the  defendant  It  was  holden,  that  this  evidence 
was  sufficient  to  charge  the  defendant,  the  proper^  not 
being  altered  until  condemnation ;  and  that  the  piereon  who 
delivered  the  goods  by  compulsion  of  law  was  discharged. 
The  C.  J.  added,  that,  if  goods  were  delivered  to  a  manufiic- 
turer,  he  might  detain  them  for  what  he  deaerved  for  hit 
labour,  l^ut  if  there  was  an  agreement  for  the  price  he  qouM 
not;  in  that  case  he  must  rely  on  the  contract,  and  be  in  the 
same  condition  with  other  creditors. 

If  a  person  havine  a  lien  upon  goods,  e,  g.  for  warebooae 
rent,  when  they  are  demanded  of  him,  claims  to  retain  them 
upon  a  different  ground,  viz.  that  the  goods  are  his  own  prcK 
perty,  and  does  not  make  any  mention  of  the  lien,  trover  may 
ne  maintained  against  him,  without  evidence  of  a  tead^ 
having  been  made  to  him  in  respect  of  his  lien'. 

A  lord  of  a  manor  seized  a  beast  as  an  estray',  and  kept 
it  for  some  time  after  having  proclaimed  it;  the  owner  af- 
terwards,  and  within  the  year,  claimed  it,  and  brought  trover, 
without  having  first  tendered  a  satisfaction  for  the  keeping 
of  it;  and  for- the  want  of  this  it  was  holden,  that  the  action 
would  not  lie. 

But  if  a  horse  be  distrained  in  order  to  compel  an  appear- 
ance in  a  hundred  court*,  after  appearance  the  plaintiff  can- 
not justify  detaining  the  horse,  until  his  keep  is  paid  for. 

Where  a  person  has  a  simple  lien  on  goods^  he  cannot 
sell  and  dispose  of  them  ;  but  if  he  has  a  special  property  in 
those  goods  in  trust  for  another,  subject  to  a  claim  of  Lis  own, 
in  such  case,  the  party  may  sell  in  order  to  repay  himself^. 

A  party  cannot  acquire  a  lien  by  his  wrongful  act^. 

If  the  defendant  is  to  be  considered  as  a  mere  wrong* 
doer^  it  is  not  necessary  for  the  plaintiff  to  tender  him  an 
indemnification  for  expenses,  which  have  been  incurreil  by 
him  in  order  to  obtain  a  wrongful  possession  (22). 

J  Boftfdinan  t.  SHI,  1  Camp.  N.  P.  C.    b  Per  Holioyd,  J.  Caceoo^  t.  Prevott, 
^  410.  n.  Lord  Ellenboiougb, C.  J.  5  B.  &  A.  7S. 

zTmjloi  ▼.  Jameiy  S  Ral.  Abr.  93.  (M.)    c  Griffiths  ▼.  Hyde,  Donet  Sum.  Ass. 

pi.  3  1 809.  Lawmce,  J . 

a  Untmi  ▼.  Cook,  H.  9  G.2.  BuH.  N.  .  d  Lemprieie  ▼.  Fasley,2  T.  I1.48S. 

P.  46. 


(22)  It  seems,  that  the  same  mle  holds,  where  the  defendant  has 
incurred  an  expense  in  respect  of  the  plaintiff's  goods,  without  an 
authority  from  the  plaintiff.  Stone  v.  Lingwood,  Str.  651  <  which 
case»  however,  was  denied  to  be  law  by  Lord  Mansfield,  C.  J.  4  Buir. 


TROVER.  ISS» 

But,  befoiie  a  party  can  entitle  btmaelf  by  an  actian  of 
trover  or  relief  from  an  usurious  contract',  be  must-tandiev- 
all  Che  money  really  advanced. 

Etndencc, 

In. order  to  maintain  this  action,  the  plaintifT  must  prove, 

I.  Property  and  right  of  possession  in  himself  in  the' 
goods  in  question*  at  the  time  when  they  eame  to  the  pos- 
seniion  of  the  defendant 

'  fe.'  Thie  nature  and  value  of  the  goods  converted. 

3.  Possession  in  the  defendant,  and  a  conversion  by  him* 

In  general  this  is  the  only  proof  reauisite%  for  it  is  n<A 
necessary  to  prove  the  manner  in  which  the  goods  came  t6 
the  hands  of  the  defendant,  that  being  matter  of  induce-* 
mentouly«   .         . 

In  trover  for  a  debenture^  the  plaintiff  must  prov^  the 
number  of  the  debenture  as  laid  in  the  declaration,  and  the 
exact  sum  to  a  farthing,  or  he  will  be  nonsuited,  but  he  need* 
not  set  out  the  numb^.  (any  more  than  the  date  of  a  bond>, 
for  which  trover  is  brought);  for  the  plaintiff  not  being  pos- 
sessed of  the  debenture,  may  not  know  the  number,  and  if 
he  should  mistake  in  the  number,  he  must  fail  in  the  action. 

In  trover  for  a  bond\  the  plaintiff  will  be  permitted  to 
give  parol  evidence  of  the  contents,  although  he  has  not 
given  the  defendant  notice  to  produce  the  instrument  itself. 
So  in  trover  for  the  certificate  of  a  ship*s  registry  <,  the  certi- 
ficate may  be  proved  to  have  been  granted  to  the  plaintiff  by 
the  production  of  the  registry,  from  which  it  was  copied, 
though  notice  has  not  been  given  to  the  defendant  to  produce 
the  certificate  itself  (^).    in  these  cases,  the  nature  of  the 

d  Vitxtoj  T.  GwiUiiD,  1  T.  R.  153.  g  Wilton  t.  Chambers,  Cro.  Car.  20). 

e  BuU.  N.  P.  33.  h  How  v.  HaU,  14  East.,  274.  and  aee' 

f  Per  Holt,  C.J.  Londoa  SiU.  A.  D.  1  Caropb.  144. 

1707.  Bull.  N.  P.  37.  i  Butcher  t.  Jarrat,  3  Boa.  k  Pul,  143. 


2218.  Where  possessioa  has  been  obtained  by  a  misrepreseDtatioa 
on  the  part  of  the  defendant,  he  cannot  set  up  a  lien,  to  which  he 
might  otherwise  have  been  entitled*  Madden  v.  Kempster,  1  Camp* 
N.  P.  C.  12. 

• 

(23)  *<  Where  a  written  instrument  is  to  be  used  as  a  medium  of* 
proof,  by  which  a  claim  to  a  demand  arising  out  of  the  instrument 
IS  to  be  supported,  tbeie  )  admit  the  instrument  itself  must  be  pro* 


T3EOVER« 
wliM k suAcMit  nolite  t»  iIm  defimdiiiil of  dMtfib|eet  of 


Id  trover  for  a  ship^,  the  mere  foct  of  possessicNi  as  owner 
is  BufRcient  primA  facie  evidence  of  ownership^  vrithout  the 
aid  of  any  docamentary  proof  of  title,  as  the  bill  of  sale  or 
ship's  register*  until  such  further  evidence  is  rendered  ne- 
cessary in  consequence  of  the  adduction  of  some  eoatraiy 
proof  on  the  other  side  (24). 

To  determine  what  evidence  wiU  be  suflMeot  to  prave  ii 
conversion  in  the  defendant,  it  must  be  known  ia  what 
manner  the  goods  came  to  hia  bands  ^ ;  for  if  tbejr  came  to 
bis  hands  by  delivery,  Onding*  or  bailment,  an  actual  de- 
mand and  reftissi  ought  to  be  proved ;  bat  pitx>f  of  a  torti- 
ous takieg  will  supensede tbe necessity  of  piaving ademaiid 
nd  refusal ;  for  where  the  taking  ia  aahiwM  it  is  of  itself 
^  cooversion ;  so  likewise*  if  an  actual  eouveiaion  be  pravedi 
n  is  not  necessary  to  prove  a  demand  and  refusal*. 

A  meoe  aon^ddiveiy  of  goods*  wbsch  bave  been  placed 
ia  tbe  defendant's  haoids  for  a  speeific  purpose,  will  act 
amount  to  a  tortioua  conversioo.  Hence**  wlieia  good» 
bave  been  delivered  to  a  manufacturer,  ia  order  thai  be  may 
do  something  to  the  goods  in  the  eooiae  of  bis  busiaess^ 
aad  then  setuin  tfaeas;  if  the  roanotetarer*  apoa  beiag 


H  HobeitMo  V.  n«Bch,  4  Salt,  MOu    m  FbttdklL  ▼.  CoUins*  I  Stutleli  N. 

See  alio  Suttoa  ▼.  Buck*  %  Taunt       P.  C  173.  Ld.  ElleiiteiDi«li*C.  J. 

302.  n  Seveiin  v.  Kepjpell*  Hkldz.  Sittings* 

I  ]%peur.iBBrotaT.R<ie*lSIMS64.        £.43.Gk3.  a.R.LonlSlleDbocoa^ 

C.J.4Bip.N.P.€Liar. 


daoed^,  or  aotks  to  prodoee.  is  must  bave  bten  given  to  tbe  defendv' 
ant*  Wore  aay  erideBce  of  its  contents  can  be  leceiFfed;  but  ftta 
being  an  action  of  trover  for  the  certificate  of  registry  itself*  I  can 
see  no  sound  reason  why  evideuce  shouM  not  be  auaitted  o€  tbs 
cxistsace  of  the  GertsAsate,  in  the  same  aianner  as  evidence  of  a 
picture*  or  other  specific  thiag,  is  eonstandy  admitted  where  it  if 
soaght  to  be  recovered  in  the  same  form  of  action.*'  Per  RooKe*  J« 
3  Bos.  &  PuL  146. 

J 24)  Entries  in  tbe  custom-house  books  of  the  port  of  London^ 
aP  the  out-port  tb  which  a  ship  belongs*  stating  that  she  was 
tiansfeifed  to  A.  by  B.  tbe  original  owner*  was  holden  not  suflfeient 
evidence  to  pmve  that  A.  were  liable  as  registered  owner^  there  not 
being  any  proof  to  connect  A.  with  the  entries.  Fraser  v.  Hopkins 
and  anoitisr»  C.  B.  Trin..T.  49  G.  3«  2  Camp.  N.  F.  €.  170.  See 
abo  Tinkler  v^  Walpok*  14  East*.  226.  Swilbv;  Puge*  9  Camp^ 
N.  P.  C.  466.  StmtW  v.  Wiilaa*  4  C^iwp.H.  P.  C«  H. 


«wvi^>«^«— ^^^^van^vBii^^^^^^^^— ^^^^•*^^V^"'*''1^'~*~~V^ 
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« 

applied  lb  tor  the  gwdi,  meMly  i&akM  excuses  fer  fRA 
bftfiw  retvrned  thenif,  and  does  not  absolutely  refuaa  to  d«^ 
liver  tbeniy  trovtf  cannot  be  maintained ;  tbe  proper  remedy 
i»  an  action  of  aasumpait  for  aon-perfornianGe  of  tbe  cou* 
tiact. 

Where  plaintiflb  sold  goods  to  T.,  who  paid  for  them» 
and  was  to  take  them  away,  bat  defendant  becoming  pos- 
sessed of  tbe  place  in  which  the  goods  were  deposited, 
plaintiflb'  attorney,  accompanied  by  T.,  demanded  them  of 
defendant,  telling  him  that  th^  belonged  to  plaintiffs  and 
that  they  had  sold  them  to  T. ;  to  which  defendant  answered 
that  be  would  not  deliver  them  to  any  person  whatsoever; 
and  afterwards  phintifi^  repaid  the  money  to  T.  and  broaght 
trover  against  defendant:  it  was  holden*  that  this  demand 
and  reftisai  were  sufficient  evidence  of  a  conversion  to  sup- 
port the  action,  and  that  a  new  demand  by  the  plaintifrs, 
after  they  had  repaid  the  money  to  T.  was  not  necessary. 

Goods  consigned  to  A.  upon  their  arrival  are  landed  on  tbe 
defendant's  wharf;  the  plamtifT  in  an  action  of  trover,  mav 

Erove  his  title  by  parol,  ^though  tbe  bill  of  lading,  which. 
n  been  indorsed  to  him  cannot  be  received  in  evidence  ibr 
want  oC  a  slamp'. 

A  tn«br,  on  the  eve  of  baskrvptcy,  roade.o  ortiasive  sale 
o£  bis  goods  to  A.  It  was  bolden,  that  the  assignees  couM 
not  maintain  tmver  for  the  goods  against  A^  without  piov- 
ing  a  demand  aad  refusal^.  But  the  sale  of  a  ship,  which 
was  afterwards  lost  at  sea,  made  by  the  defendant,  who 
claimed  under  a.  defective  conveyance  from  a  trader  befove 
bis  bankruptcv,  has  bec»  holden  to  be  a  sufficieiit  convemon- 
to  as  to  enable  the  assigaees  to  maintain  trover,  witlioat 
proving  a  demand  and  refusal'.  N.  The  defendant  sold 
the  ship  by  public  auction,  and  afterwards  assigned  it  to 
tbe  vendees^  who  sent  her  to  sea. 

A  demand  and  refusal  is  only  evidence  to  induce  a  jury  to 
presume  a  conversion',  and,  therefore,  if  the  jury  fiad^  a 
spedal  verdict,  that  there  was  a  demand  and  refusal,  the 
court  cannot  adjudge  it  to  be  a  conversion. 

A  demand  and  reftisal  is  not  evidence  of  a  conversion^, 
where  it  is  apparent  that  the  defendant  has  not  been  guilty 
of  a  conversion :  as  m  the  ease  or  the  defendant  bavmg  cut 

o  FMtfKm  ▼.  RoWnMQk  6  liRule  mmI  r  6  Em^iM. 

Selw3Fa,UI&.  ■  F«r Sic £. Coke, C J.  10 Rip. SO.  b. 

p  DftvisT.  Rqroolds,  1  Stark.  N.  P.  C.  57. 

116.  t  Per  cur.  2  Mod.  SS5. 
q  Nixon  V.  Jenkins,  S  H.  BL 135. 
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dttvm  trees  of  the  pbSntiflT,  and  left  theoi  lying  in  tbepltio* 
riff's  ground^,  for  in  such  case  it  is  cl^r  that  there  bas  not 
been  any  conversion,  if  they  continue  there  as  before*  If  A. 
into  whose. possession  goods  happen  to  cotne^  beii^  ignorant 
that  B.  is  the  real  owner,  refuses  to  deliver  them  to  B.,  gntil 
he  proves  that  he  is  the  real  owner;,  such  qualified  refusal  is 
not  evidence  of  a  conversion*.  In  order  to  make  a  demand 
and  refusal  suf&cient  evidence  of  a  conversation,  the  party, 
when  he  refuses,  must  have  it  in  his  power  to  deliver  up  or 
to  detain  the  article  demanded.  Hence,  where  in  trover  for 
a  deed^t  the  evidence  was,  that  when  the  deed  was  demanded 
from  the  defendant,  he  said  be  would  not  deliver  it  up,  but 
that  it  was  then  in  the  hands  of  his  attorney,  who  bad  a  Jien 
upon  it.    This  was  holden  insufficient. 

In  trover  against  a  carrier,  a  refusal  to  deliver  is  not  evi- 
dence of  a  conversion,  tf  it  appears  clearly  that  the  goods 
have  been  lost  through  negligence*,  but  if  that  does  not  ap- 
pear, or  if  the  carrier  had  the  goods  in  his  custody  when  he 
refused  to  deliver  them,  it  is  good  evidence  of  a  conversion' 
(d5).  But  he  may  give  in  evidence  the  detaining  of  the 
goods  for  his  hire^.  So  be  may  give  in  evidence,  that  the 
goods  were  stoleif ,  for  then  he  is  not  gtirlty  of  a  conversion, 
though  be  will  be  liable  in  an  action  on  the  case  to  noise 
compensation  for  the  loss  of  the  goods.  If  A*  sends  goods 
by.  B.',  a  common  carrier,  to  be  delivered  to  C,  proof  that; 
B.  asserted  be  bad  delivered  the  goods  to  C,  whereas  in. 
truth  C.  had  never  received  them,  is  not  sufficient  evidence, 
of.a  conversion  to  support  trover  against  B.  So  in  trover  for' 
a  horse  in  an  inn-keeper's  possession,  refusal  is  not  a  con- 
version, or  evidence  of  a  conversion,  unless  the  plaintiff 
tender,  a  sum  sufficient  for  the  keep  of  the  horse,  and  the* 

z  Green  t.  Dudd,  3  Camp.  N.  P.  C*  a  Salk.  655.DeweU  T.Moxoii,lTaiini. 

S15.  n.Ld.  EUenborougb,  C.  J.   See  391  S.  P. 

alio  to  Uie  same  effect,  diet  per  Coke,  b  SkiDser  v.  Upeliaw,  2  lLoi4  Bkjm. 

C.  J.  2  Bulst.  312.  aiite»  p.  1340.  and  753.    The  caae  of  the  Exeter  car> 

'  Ld.  Kcoyon,   C.  J.  in  Solomon  v.  Tier,  dted  by  Holt,C.  J.  in  Yorke  ▼. 

:Daw«t,  1  Esp.  N.  P.  C.  83.  Gienaugb,  Ld.Raym.6e7. 

7  Smith  y.  Young,  1  Camp.  N.  P*  C.  c  George  v.  Wj^uni,  1  Rol.  Abt.  6 

439.  (L.)pl.4. 

I  Anony.  Salk.  655.  RoM  t.  Johnion,  d  Attei%ol  t.  Briant,  I  Camp.  N.  P.O. 

5  Qurr.   2825     Kirkman   ▼.   Har-  409.  E^eoborougb,  C.  J. 

greaves,  ante»  p-  425. 


(25)  *<  If  a  carrier  says,  he  has  the  goods  in  his  warehouse,  and  refuses 
to  deliver  them,  that  will  be  evidence  of  a  conversioD,  and  trover 
may  be  maintained,  but  not  for  a  bare  non«delivery,  vrithout  any  such 
refusal.*'  Per  Loid  Ellenborougb,  C.  J.  in  Severin  v.  Keppel,  4  Eip, 
N.  P.  C.  157. 
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jjuiy  is  to  judge  of  the  sufficiency  of  the  tender*  (26).  But 
if  A*  put  a  horse  to  pasture  with  B.,  and  agree  to  pay  him 
a  cetrtain  sum  per  week  as  ]ong  as  lie  remains  at  pasture«.and 
afterwards  sell  him  to  C,  who  brings  trover  agaiust  B.,  B« 
cannot  detain  the  horse  against  C.  the  purchaser,  until  he  be 
paid,  but  must  have  recourse  to  his  action  against  A^ 

,  In  trover  against  several  defendants,  all  cannot  be  found 
guilty  an  the  same  count,  without  proof  of  a  joint  conversion 
by  aU«. 

■  Possession  ought  to  be  proved  in  the  defendant  himself^^ 
for  delivery  to  a  servant  is  not  Bufficient,  if  the  goods  do  not 
come  to  the  hands  of  the  defendant,  unless  the  servant  b^ 
employed  by  t)is  master  to  receive  goods  for  him,  and  the 
goods  are  delivered  in  the  way  of  his  trade  ;  as  if  a  pawn  be 
^eliv^red  to  a  pawnbroker's  servant'.  In  trover  against  de- 
fendant for  not  delivering  aome  wine  depositeij  with. her  as 
isi  security  for  an  advance  of  money,  it  was  holden^^  that  it 
waft  not  sufficient  evidence  of  k  conversion,  to  shew  that 
her  son,  who  acted  as  her  general  agent,  refused  to  give  it 
tipt  and  that  it  was  ndces^ry  to  prove  that  such  agent  acted 
under  a  special  direction,  in  oraer  to  make  the  defendant 
liable  «s  a  wrong*doer. 

In  trover  for  a  bill  of  exchange,  the  damages  are  to  be  cat- 
culated  according  to  the  amount  of  the  principal  and  interest 
due  upon  the  bill  at  the  tiine  of  the  conversion'. 

«  Anon.  3  Sbnv.  161.  per  North, C.JL  h  Boll.  N.  P. 44. 

/  Chi^man  ▼.  Allan,  Cro.  Car.  271.  i  Jonet  <?.  Uart9SaUL.441. 

BiU  see  CUase  y.  Westmore,  5  M.  k  Pothoni^r  7.  Dawson,  Holt's  N.  P.  C 

ft  ft.  ISO.  383. 

g  Niwll   V.  Olennie    and    ottitta,  1  1  Mercer  v.  Jones,  8  Caknp.  If .  P.  C, 

Maule  k.  Selwyn,  588.  477. 


(26)  **'If  a  man  bring  his  horse  to  an  inn,  and  leave  him  thiere 
in  the  stable  without  any  special  agreement  as  to  what  he  is  to  pay, 
tlie  innkeeper  is  not  bound  to  deliver  the  horse  until  the  owner  hah 
defrayed  hi^  char^  for  the  horse ;  but  he  may  justify  the  detainer 
of  the  hocse  for  his  food  and  keeping ;  and  after  the  horse  has  eat 
as  much  as  he  is  worth,  the  innkeeper,  upon  a  reasonable  appraise- 
ment, may  sell  him,  and  it  is  a  good  sale  in  law.  Bvit  if  there  be 
*9l  special  agreement,  that  the  owner  of  the  horse  shall  j>ay  a  certain 
sum  for  the  keep,  in  that  case,  although  the  horse  eat  out  double 
'his  price,  the  innkeeper  cannot  sell  him.'*  Per  Popham,  C.  J« 
Yelv.  67.  But  see  Chase  v«  Westmore,  ub.  sup.  and.  see  also 
Jones  V.  Pearle,  Str.  556,  where  it  was  holden,  that  an  innkeeper 
cannot  sell  the  horse  of  his  guest,  except  in  the  city  of  London*  Sea 
Thompson  v.  Lacy,  ante,  p. 
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Ofitaf/mg  tke  Prooixftiy    Cot$$    Jmdgwmi. 

Formeriy,  if  the  defendant  was  desirous  of  staying  the  pro* 
oeedings  against  biin«  by  bringing  the  subject  matter  of  the 
action  into  court,  and  undertaking  to  pay  the  oosta  incurred, 
the  court  refused  to  listen  to  the  application*,  unless  the  ac« 
tion  was  brought  for  inooey*,  obsenring,  that  they  had  not 
any  waidiottse  for  the  purpose.  But  of  bte  yeaim  it  has 
been  usual  to  grant  applications  of  this  kind,  when  a  pioper 
case  has  been  brought  Wore  the  court*  (97).  But  not  where 
it  appears  that  Uie  goods  are  alteredt  and  of  less  Talue  than 
t)iey  were  when  ta^enT  (98). 

Colli. 

The  action  of  trover  not  being  within  the  stat  tl  and 
13  Car.  9.  c  9^  the  irecoveiy  of  daina^  to  any  amount 
will  entitle  the  f^intiff  to  costa  by  virtue  of  the  stat.  of 
Gloucester. 

The  stat  8  and  0  W.  S.  c.  11.  s,  1.'  which  pivfBs  oosta  to 
perKHis  who  are  improperly  made  defendanta  isi  acticwf^  or 

Slainte  of  trespass,  assault,  false  imprisoommt»  or  ^fotio 
rmse,  does  not  extend  to  actions  of  trover. 

The  judgment  in  this  action  is  for  the  reooveiy  of  damages 
only*,  and  in  this  respect  it  differs  from  the  judgment  in  the 
malogous  action  of  detinue,  which  is  for  the  recovery  <^the 
It^s  t«  ftfeiCjoa^  or  the  value  therse£,  if  the  plaintiff  cannot 
have  the  goods. 

m  aUk.  597.  Bmriuttim  ▼.  Piny,  Sir.  p  Roydeii  T.Bal^,  Banci,  SSCVIAtt 

823.  01i¥Uit  T. Fwincnu,  Str.  1191.       y. Flciiice,3  hm.  136S. 

1  Wtti.S3.  B.  C.  Httdinff  ▼.WiUda,  q  PsCor.ia  Venv.F1iUUp«,adk.aOS. 

Sfy.lSO.  r  Muiinerv.  Binel,P.  lQwS.citodiB 
ft  Anon*  Sir.  MS.  logteT.  WQidinvoitb,3B«Dr,ISSS. 

o  Pier  Lord  Keojoii^  C.J.  7  T.  R.  54.  •  l^^ii^ ▼. BomiM^  CukUs*  1U9> 

Bveiaid  t,  Lathboxy,  Bui}.  N.  P.  49. 


■ft..    ■  .!■  'W     ■■  Jt.  Jl' 


(27)  StaPidomng  v.Tri»ts«7T.  R.53.  when  tUs  desdsias  wm 
e^teofjed  to  trtspaw  for  taking  goods. 

(38)  Where  the  goods  are  ponderom,  the  coait  will  gisai  «  rvk 
to  thew  cause,  why,  on  the  delivery  of  the  goods  to  the  pkbtiS^ 
and  oa  payment  of  oetts,  the  pioeeedhup  should  not  he  stayed. 
Cooke  ▼.  Holgale,  C.  B.  Barnes,  281.  e£  4to.  Watts  v.  Pkippsb 
B.  IL  B.  7  O.  3.  Bull.  N.  P.  49. 
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CHAP.  XLI, 


USE  AND  OCJCUPATiON. 

FORMERLY  an  action  of  assumpsit*  for  rent  arrear  upoo 
a  parol  lease  for  years  could  not  have  been  maintained,  either 
pending,  or  after  the  expiration  of  the^rm^,  because  it  was 
xronsidered  as  a  real  contract:  the  only  remedies  were  by  dis- 
tress or  action  of  debt  But  on  a  mere  promise  to  pay  a  suat 
of  money^  or  so  much  as  the  plaintiff  deserved  to  htave^,  in 
consideration  of  the  plaintiff*s  permitting  the  defendant  to 
occupy  lands,  &c.  an  action  of  assumpsit  might  have  been 
maiBtai4ied  by  the  common  law.  In  this  case  the  objection 
as  to  the  contract  being  real,  was  removed  by  oonsiderilig 
the  permission  to  occupy  as  not  amounting  to  a  lease,  and  the 
mere  promise  to  pay  a  sum  of  money  in  consideration  of  such 
permission,  as  not  amountiBg  to  a  reservation  of  rent. 

In  order,  however,  mpre  effectually  to  obviate  the  diffi* 
culties  which  occurred' in  the  recovery  of  ren^  where  the  de* 
mise  was  not  by  deed,  it  was  enacted  by  stat  11  G«  2.  c  19* 
s*  14.  **that  landlords,  where  the  agreement  is  not  by  deed^ 
lAay  recover  a  reasonable  satisfaction  for  the  lands,  teae* 
roents,  or  hereditaments,  held  or  occupied  by  the  defendant, 
in  an  action  on  the  case,  for  the  use  and  occupation  of  what 
was  so  held  or  enjoyed ;  and  if  in  evidence  on  the  trial  of 
«uch  action,  any  parol  demise,  or  any  agreement  (not  being 
by  deed)  whereon  a  certain  rent  was  reserved  shall  ap^r» 
the  plaintifF  in  such  action  shall  not  tberefore  be  nonsuited, 
but  may  make  use  thereof  as  an  evidence  of  the  quantum  of 
ihe  damages  to  be  recovered/* 

It  will  be  observed  that,  under  this  statute,  a  landlord 

«  Biett  ▼.  Read,  Sir  Vf .  J«net,  SSd.  JohnMo  t.  Itay,  3  Ler.  i50.    Ad- 

Cro.Cv.343.  judged  on  demurrer. 

t  1  Eol.  Abr.  7.  (OOfl.  1.  e  How  t.  Norton,  1  Ler.  179.    Mason 

c  lb.  pi.  ft.    See  also  Qieen  ▼.  Hacrinff-  ▼.  WeUand,  Skin.  ft3S,  S4ft. 

ton.  Hob. £84.  Hutt.  34. S.  C.  f  Per  Eyre,  C.  J.  deliveriof  tbe  opi- 

4  Dartnal  v.  Morpm,  Cro.  Jac.  598.  nion  of  the  Court  in  Naiah  v.  TwX* 

CiM|>man  v.  Southwicke^  1  Lav.  204.  lock,  ft  H.  Bl.  323. 
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who  hM  rent  owing  to  bim  is  allowed  to  reoofer^  not  fbe 
rent,  but  an  equivalent  for  the  rent,  a  reasonable  satisiactioift  ' 
for  the  use  and  occupation  of  the  premises,  which  have  been 
holden  and  eiyoyed  under  the  demise,  by  the  action  for  the 
use  and  occupation :  and  it  is  provided  on  his  behalf,  that  if 
the  demise  be  produced  against  him,  it  shall  not  defeat  bis 
action,  as  it  would  have  done  before  the  statute ;  but  the 
fixed  rent  shall  only  be  used  as  a  medium,  by  which  the  un- 
certain damages  to  be  recovered  in  this  form  of  action  shall 
be  liquidated.  A  reasonable  satisfaction  for  the  use  and 
occupation  is  the  thing  intended  to  be  given ;  the  form  of 
action  marked  out  (being  enlarged  by  a  necessary  construc- 
tion, so  as  to  be  allowed  to  l^  mainta^ined  without  an  op- 
press promise)  is  the  proper  form  in  which  such  reasonable 
Mitisfaction  is  to  be  recovered;  but  the  reasonable  satisfac- 
tion which  in  its  own  nature  must  apply  to  something  specific 
by  which  it  can  be  estimated,  being  here  given  for  use  and 
occupation,  and  for  nothing  else,  it  is  a  remedy  which«  in  its 
own  nature,  is  not  co-extensive  with  a  contract  for  rent,  nor 
does  it  seem  to  have  been  within  the  scope  and  purview  of 
the  statute  to  make  this  remedy  coextensive  with^all  the 
remedies  for  the  recovery  of  rents  claimed  to  be  due  by  the 
mVere  force  of  the  contract  for  rent  The  statute  meant  to 
p[rovide  an  easy  remedy  in  the  simple  cases  of  actual  occupa- 
tion, leaving  other  more  complicated  cases  to  their  ordinary 
remedy. 

Since  this  statute,  the  action  for  use  and  occupation  has 
been  resorted  to  as  one  of  the  most  convenient  remedies  for 
the  recovery  of  rent  arrear,  in  cases  to  which  the  statute  ap- 
plies^ The  plaintiff  usually  declares  in  the  form  of  a  general 
mdebitatus  assumpsit  with  a  quantum  meruit  (1).  Hence  the 
declaration  is  very  concise.  It  has  been,  however,  the  prac- 
tice to  state  in  the  declaration,  the  parish  in  which  the  land, 
messuage,  &c.  occupied  by  the  defendant,  are  situated ;  and 
plaintiffs  have  very  often  been  nonsuited  for  a  variance  be- 
tween the  parish  mentioned  in  the  declaration  and  that 
proved  in  evidence^  But  it  is  conceived,  that,  as  in  the  case 
of  King  V.  Fraser,  6  East,  348.  and  ante  p.  619.  it  was  de- 
termined, that  in  debt  for  use  and  occupation  there  was  not 

any  necessity  for  naming  the  parish,  because  there  was  not 

« 

g  See  Wilton  y.  Clark,  1  Eip.  N.  P.  C.  $273,  and  Guest  ▼.Caumont,  3  Camp. 

N.  P.  C.  236. 


(I)  As  to  the  action  of  debt  for  use  and  oocupatioti,  see  ante,  tit« 
Debt,  p.  611. 
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"ahy  bcality  in  the  action ;  so  in  indebitatus  assumpsit  the 
liTce  doctrine  would  be  laid  down  for  the  same  reason^.  It 
may  be  prudent,  therefore,  in^aH  cases,  to  omit  naming  the 
parish,  in  order  to  avoid  any  objections  on  the  ground  of  a 
variance. 

It  will  be  proper  to  remark,  that  the  statute  provides  a  re^ 
medy,  in  such  cases  only,  where  the  agreement  is  not  by 
deed ;  but  it  has  been  holden,  in  one  case^  where  the  defen- 
dant held  under  a  mere  agreement  for  a  lease,  which  did  not 
aniount  to  an  actual  demise,  that  the  plaiptiff  miffht  maintain 
an  action  for  use  and  occupation,  although  such  agreement 
was  by  deed. 

..    In  an  action  for  use  and  occupation  of  apartments  in  the 
plaintiff's  house  during  half  ayear^,  it  appeared  that  the  rent 
was  claimed  in  consequence  of  the  defendant  having  neg- 
lected to  give  a  notice  to  quit :  the  defence  set  up  was,  that 
the  plaintiff,  after  the  defendant  bad  quitted,  had  put  up  a 
bill  at  the  window;  but  Lord  Kenyon,  C.  J.  expressed  an 
opinion,  that  the  defence  insisted  on  would  afford  no  answer 
to  the  plaintiff's  action.    It  was  for  the  benefit  of  the  de- 
fendant that  the  apartments  should  be  let,  nor  would  he 
infer  from  the  circumstances  of  the  party's  endeavouring  to 
let  them,  that  the  contract  was  put  an  end  to ;  that  there 
must  be  other  circumstances  to  shew  it,  and  not  merely  au 
act  of  so  equivocal  a  kind^  That  as  the  plaintiff  had  proved 
the  taking  the  premises,  and  the  payment  of  the  rent,  it 
was  incumbent  on  the  defendant  to  prove  that  the  tenancy 
was    determined,   by   express    evidence.     The    defendant 
thereupon  proved,  that  a  notice  to  quit  had  been  givpn,  \^ 
which  the  plaintiff  had  acquiesced,  and  obtained  a  verdict* 
The  delivery  of  the  keys  of  the  house  by  an  agent  of  the 
tenant  to  a  female  servant  at  the  house  of  the  landlord, 
was  held*  by  Ld.  Cllenborough,C.  J.  not  sufficient  to  prove 
a  determination  of  the  tenancy,  the  female  servant  not  having 
been  called,  and  it  not  appearing  that  the  keys  had  evec 
reached  the  plaintiff  and  been  accepted  by  him. 

A  tenancy  from  year  to  year"  created  by  parol,  is  not  de- 
termined by  a  parol  license  from  the  landlord  to  t(ie  tenant 
to  quit  in  the  middle  of  a  quarter,,  and  the  tenant's  quitting 
the  premises  accordingly.    The  statute  of  frauds  requires  a 

h  Kirtland  T.Pouniet,  1  Taunt.  670  '  Ellenborougb,  C  J.  in  MiUs  v.  Bot- 

i  Elliot  V.  Roi^en,  i  £ip.  M.  P.  C  69.        tomly,  Middz.  Sitting!  after  M.  T. 

Kcnjon,  C  J.  63  Geo.  3.  B.  R. 

k  Redpath  ▼.  Roberts,  3  £tp.  N.  P.  C.  m  Uarland  ▼.  Bromley,  1  Staikie,  466. 

286.  n  MoUet  v.  Bnyne,2  Camp.  N .  P.  C- 
1  Tlik  doctrine  was  recognized  bj  Ld.        104. 
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deed  or  note  in  writiDg»  or  a  surrender  by  operatioo  of  \aWf 
AFtbough  an  agreement  may  be  void  by  the  statute  of 
frauds,  as  where  a  lease  is  granted  in  reversion  for  three 
yearSy  yet  if  tenant  take  possession  under  it,  be  becomes 
teifant  at  will%  and  recourse  may  be  bad  to  the  original 
agreement  to  calculate  the  amount  of  the  rent  But  where  a 
leseee  took  a  farm  under  an  agreement,  which  he  never 
signed,  and  the  terms  of  which  bis  lessor  in  a  material  point 
failed  to  fulfil ;  in  an  action  for  use  and  oOcupatton  of  the 
farm,  it  was  holden',  that  the  jury  might  ascertain  the  value 
of  the  land,  without  fording  the  amount  of  rent  reserved 
by  the  agreement. 

When  premises  had  been  let  to  B.  for  a  term  determina- 
ble by  a  notice  to  quit,  and*  pending  such  term,  C.  applies 
to  A.  the  landlord  for  leave  to  become  the  tenant  instead  of 
B.  and  upon  A,  consenting  agrees  to  stand  in  B.*8  place  and 
offers  to  pay  rent;  it  was  holden^,  that  (although  B.'s  term 
had  not  been  determined  either  by  notice  to  quit  or  a  sur^ 
render  in  writing)  A.  might  maintam  an  action  for  use  and 
occupation  against  C.  and  that  C.  could  not  set  up  B/s  title 
as  a  defence  to  that  action.  But  where  the  defendant  in 
1799,  agreed  by  writing  to  take  certain  premises  for  17  years 
at  a  yearly  rent,  and  entered.  In  1813,  the  plaintiffs  con- 
tracted to  sell  the  fee  to  A.,  who,  thereupon  bought  from  the 
defendant  the  residue  of  his  term,  and,  without  the  assent  of 
the  plaintiffs,  put*  in  the  new  tenant  who  occupied  for  two 
years.  The  contract  for  sale  was  then  rescinded.  It  was 
holden',  that  the  plaihtiifs  were  entitled  to  recover  from 
the  defendant,  in  an  action  for  use  and  occupation,  the  rent 
from  1813  to  the  end  of  the  original  term,  as  there  bad  not 
been  any  surrender  in  writing  of  his  interest,  and  as  the 
plaintifia  had  not  assented  to  the  change  of  tenancy. 

The  words  of  the  statute  are,  that  the  plaintiff  may  "  re- 
cover a  reasonable  satisfaction  for  the  lands,  &c.  held  or  oc; 
cupied  by  the  defendant,  in  an  action  for  use  and  occupa- 
fibn."  An  occupation  by  the  tenant  of  the  defendant,  is, 
as  far  as  respects  the  plaintiff,  an  occupation  by  the  drfen- 
dant  himsert;  hence",  if  A.  agree  to  let  his  lands  to  B.,  who 
permits  C.  to  occupy  them,  A.  may  recover  the  rent  in'  an 
action  against  B.  for  the  use  and  occupation.  So  rent  ac- 
cruing after  premises  are  burnt  down,  may  be  recovered  % 
although  no  longer  inhabited  by  the  tenant,  inasmuch  as  be 

Q  D«McdiMv.PQlKm,Holft,N.P.C.  r  Matthews  and  notbcr  t.  SnreU^  • 

*^-  TauDt.  270. 

p  Tomlinion  v.  Day,  2  B.  &  B.  680.  s  Bull  v.  8ibo«,  8  T.  R.  327.  g|9       j 

q  Pbipp*  ▼.  SculUioipc,  1  B.  &  A.  SO.  t  Baker  v.  HoltjadTcll,  4  Taunt  4& 
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iiMMt  be  taken  ttiil  lo  hold  the  land»  and  that  it  tnfficteDt  ta 
^Btiary  the  words  of  the  statute. 

Where  the  defendant  has  not  obtained  posaeasion  onder 

^  the  plaintiff,  the  plaintiff  can  only  recover  rent  from  die 

*  Cime  be  has  had  the  )eg^\  estate  in  him,  although  be  may 

have  bad  the  equitable  estate  kxig  before.    The  defendant 

entered  upon  a  leasehold  cottage  under  J.  S.,  wbo  soon 

after  mortgaged  it  to  W.  S.,  and  in  1806,  assigned  the  equity 

of  redemption  to  the  plaintiff".    On  the  ISth  of  July,  1806^ 

W.  &  assirneil  the  legal  estate  in  premises  to  the  pbintiC 

The  defendant  continued  in  possession  till  the  Micbaelma 

Ibllowing,  and  had  paid  no  rent  for  the  last  two  yean.    It 

was  contended,  that  although  a  person  hating  the  equitable 

estate  only,  perhaps  could  not  maintain  use  and  occapatioii 

without  privity  of  contract,  yet  the  plaintiff  beinff  now 

clothed  with  the  legal  estate,  his  title  would  have  rmrence 

to  the  time  when  the  equity  of  redemption  was  assigned  to 

him,  so  as  to  entitle  him  to  two  years*  rents.    But  Lord  El- 

lenborough  clearly  held,  that  h^  could  only  recover  rent  for 

the  periM  between  the  18th  of  July  and  Michaelmas-day, 

1806.    His  lordship  likewise  ruled  in  the  same  cause,  that 

the  defendant,  who  just  before  he  quitted  had  been  dis-» 

trained  upon  by  the  ground  landlord  for  several  years*  ground 

rent,  amounting  to  a  much  laiger  sum  than  was  due  to  the 

plaiiitiff,  could  only  set  off  a  part  of  the  sum  proportioned 

to  the  period  during  which  the  plaintiff  had  the  Iq^al  estate; 

and  that  the  feet  otthe  plaintiff  naving  brought  an  ejectment 

for  the  same  premises,  laying  a  demise  on  the  I8th  July, 

1808,  was  no  bar  to  the  present  action,  but  was  only  matter 

of  special  application  to  the  court 

^  In  an  action  asainst  the  assignees  of  B.'  a  bankrupt,  Ike 
oeclaration  stated,  that  the  defemlants  on  such  a  day  were  in- 


debted  to  the  plaintiff  in  — «/.  for  the  use  and  occupation  of 
two  houses,  &C.  before  that  time  occupied  as  weil  6y  ike 
bankrupt^  whose  estate  therein  the  defendants  afterwards  had^ 
as  by  the  defendants^  at  their  special  instance  and  request,  for 
one  year  tlien  elapsed,  and  as  tenants  thereof  respectively, 
to  the  plaintiff,  and  by  bis  permission.  The  iecond  count 
was  upon  a  quantum  meruit,  to  the  same  effect  as  the  in- 
debitatus assumpsit  The  fects  of  the  case  were  thi|t  after 
B.  had  occupied  the  premises  during  part  of  the  year,  under 
an  agreement  to  pay  «— /•  a-year  for  them,  he  became,  a  bank- 
rupt, whereupon  the  defendants,  bis  assignees,  entered  iottf 

Q  Cobb  ▼.  Caipeoico  S  Camp.  N. P.  C.    s  Naiah  ▼.Tttlockand  Q(lMn,asiigiiect 
IS. s.  of  Udititf,* bankrupt, SB.  81.319. 
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possession  and  eontinued  in  the  possession  for  the-  retnaiiidef* 
of  the  year,  A  proportion  of- tne  annual  rent  for  thatpait; 
of  the  year  during  which  the  defendants  were  in  possession, 
was "« paid  into  court.  It  was  bolden,  that  if  the  plaiotiff 
could  recover  at  all  in  ti>i.8  form  of  actioa  against  one  p^soik 
for  the  use  and  occupation  of  another,  (as  to  which  the  court 
would  not  giTe.  ^ny  opinion,)  it  must  be  oa  the  ground  of 
that  occupation  having  been  permitted,  at  the  defendantfs.  re- 
quest, and  that  i^uest  must  be  proved ;  that  the  words  '*  at 
the  special  instance  and  request  of  the  defendants,"  were  in^ 
(bis  case  words  of  substance  and  operative,,  connecting  the* 
occupation  of  the  defendants,  for  which  they  were  bound  to 
make  a  satisfaction,  with  the  occupation  of  B.,  a  stranger,  for 
whose  occupation,  przmd/acfe  at  least,  the  defendants  were, 
not  liable ;  that  in  point  of  fact  it  was  not  at  the  request  of 
the  defendants  that  B.  bad  been  permitted  to  occupy  ;  the, 
defendants  had  no  relation  to  B.,  but  as  his  assignees,  and  that 
relatioa  did  not  commence  until  the  close  of  B.*s  occupation;^ 
that  relation,  therefore,  alone  coul.d  not  have  the  effect  of 
making  them  personally  liable  to  answer  for  bis  occupation 
before  his  bankruptcy.  The  averment,  that  he  had  been  per- 
mitted to'  occupy  ''  at  the  request"  of  the  defendants,  was 
(herdbre  substance,  and  not  mere  form,  and  as  the  plaintiff 
bad  failed  in  the  proof  of  it,  he  was  not  entitled  to  recover 
from  the  defendants  the  rent  due  for  B/s  occupation. 

The  defendant  contracted  to-  purchase  of  the  plaintiff  a 
lease  of  a  houser,  and  on  payment  erf*  the  purchase  money , 
was  permitted  to  take  possession.  A  few  inonths  afterwards* 
the  plaintiff  not  having  made  out  a  good  title,  defendant  de< 
clared  his  intention  to  rescind  the  contract;  he  accordingly^ 
quitted  possession  of  the  house*  and  brouglit  ^n  action  for 
money  had  and  received  against  the  plaintiS*,  and  recovered, 
the  whole  of  the  purchase  money  and  the  expenses  of  inves- 
tigating the  title.  The  plaintiff  then  brought  an  action  for 
use  and  occupation  against  the  defendant;  but  it  was  hoIden„ 
that  it  would  not  lie :  Mansfield,  C.  J.  observing,  that  a  con- 
tract could  not  arise  by  implication  of  law  under  circum- 
stances, the  occurrence  of  which  neither  of  the  parties  ever 
had  in  their  contemplation ;  that  if  no  money  had  heea  paid„ 
perhaps  it  might  be  a  different  question ;  but  if  a  person 
paid  his  money, ,  and  was  so  ynwise  as  to-  take  possessioa 
without  a  title,  justice  required  that  the  one  party  should 
take  back  his  money,  and  the  other  his  house. 

An  action  for  use  and  occupation  may  be  maintained 

y.  KirUand  v.  Pounsett,  2  Taunt.  145.     But  see  Hearn  v.  Tomlins,  Peake's 

N.P.C.  192. 
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agftinal  *  tenatit  fhoni  year  to  year  upon  an  agreement  by  hiiD 
to  pay  rent  during  the  tenancy,  notwithstanding  bis  bank^ 
mptcy,  and  the  occupation  of  his  assignees  during  part  of 
the  time  for  which  the  rent  acc.rued  (2). 

Declaraiion.'^n  consideration  that  the  defendants*,  on 
the  S6th  November,  1801,  had  become  and  were  tenants  of 
a  messuage  under  a  yearly  rent  of — L,  the  defendants  pro^ 
miaed  to  pay  the  same  durpg  the  continuance  of  the  tenancy, 
with  an  averment  that  the  defendants  continued  tenants  from 
the  time  of  making  the  promise  hitherto,  that  the  defendants 
did  not,  during  the  continuance  of  the  tenancy,  pay  tlie  rent; 
that  on  the  d9th  September,  1803,  half  a  year's  rent  was  in 
arrear.— *2d.  Count  Indebitatus  assumpsit  for  use  and  occu- 
patioiK--^d.  Count  Quantum  meruit. — Plea,.  That  the  de- 
fendants were  traders,  and  committed  au  act  of  bankruptcy 
on  the  2nd  of  April,  1803;  that  a  commission  issued  on  the 
5th  of  May  following;  that  an  assigment  was  executed  orv 
the  91at  Alay  of  the  interest  of  the  defendants  in  the  mes- 
suage to  A.  and  B.,  who  became  and  were  on  the  last- men- 
tioned day,  and  thence  until  th^  rent  became  due,  continued 
to  be  possessed  of  and  occupied  the  messuage;  on  special 
demurrer  it  was  holdeu,  that  as  it  had  been  determined  in 
Auriol  V.  Mills*,  that  a  bankrupt  lessee,  though  out  of  pos-* 
session,  was  still  liable  upon  his  covenant  to  pay ;  so  here  the 
(defendants  were  liable  on  their  agreement  to  pay  the  rent* ;  that 
there  was  not  any  distinction  in  this  respect,  between  an 
agreement  and  a  covenant,  which  is  an  agreement  under  seal, 
except  as  to  the  form  of  the  remedy  upon  it;  th^t  the  case 
of  Auriol  V.  Mills,  to  which  this  was  perfectly  analogous,  did 
not  turn  on  any  particular  effect  of  a  covenant  under  seal, 
but  on  its  being  the  personal  agreement  of  the  parties;  and 
although  it  was  objected,  that  if  the  action  was  holden  to  lie, 
the  consequence  would  be,,  that  ther^  must  be  an  apportion- 
ment of  the  rent,  yet  the  court  observed,  that  the  landlord 
bad  nothing  to  do  in  this  case  with  the  question  of  apportion- 
ment of  the  rent ;  for  he  proceeds  against  the  parties  with 
whom  he  made  the  agreement,  which  has  been  broken;  the 


%  Boot  ▼.  Wilton,  8  East,  311. 
a  4  T.  R.  94.    ' 


b  But  ftee  Stat.  49  G.  3.  o.  121.  a.  19. 
ante,  p.  249. 


(2)  But  debt  does  not  lie  against  a  bankrupt  on  the  reddendum 
of  a  lease,  for  rent  accruing  after  the  commissioners*  assignment ; 
the  lessor's  assent  to  such  assignment  bemg  virtually  included  in  the 
act  of  parliament  authorising  the  assignment  of  the  bankrupt's  es* 
ute.     Wadham  v.  Marlowe,  Mich.  25  G.  3.  B.  R.  8  East>  3U.  n. 
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court,  tberefiMe,  taid  aoAiiig  of  his  right  to  veoover  igjimf 
the  attignees. 

Bringing  an  ejectment  will  not  be  a  bar  to  an  action  fw 
use  and  occupation  for  rent  due  before  the  .day  of  the  demiae 
kid  ID  the  declaration  in  ^ectment* ;  but  rent  due  aubee- 
qnent  to  that  day  cannot  be  recovered  in  an  action  for  uae 
and  occupation  ^ 

The  defendant,  in  this  action,  will  not  be  allowed  to  in»« 
peach  the  title  of  the  plaintiff,  by  whose  pennimon  be 
entered  upon  and  occupied  the  tenement  demised.  HeB«3e 
a  plea  or  nil  habuii  in  tenemeniis,  cannot  be  pleaded  %  and 
this  rule  holds  even  where  the  declaration  does  not  state 
the  tenement  demised  to  belong  to  the  plaintiff,  provided 
it  is  stated,  that  defendant  occupied  by  permission  of  the 
p]aintiff^  Upon  the  same  principle  it  nas  been  boldeD» 
that  nil  habuit  in  ttnementis  cannot  be  given  in  evidence  in 
this  action. 

In  an  action  for  use  and  occupation  of  glebe  lands*,  it  ap^ 
peared,  that  the  former  incumbent  had  let  the  lands  in  ques- 
tion to  the  defendant,  who  had  continued  tenant  to  the  pre- 
sent incumbent,,  the  plaintiff,  and  had  paid  him  half  a  year*s 

e  Biieb  ▼.  Wright,  1  T.  R.  37S.  cited  i»  Uwii  ▼.  WilUs,  9uy.  R.  ISL 

a  Per  Bulkr,  J.  8.  C.  1  T.  R.  36S.  1  Wik.  314. 8.  C. 

t  BicbanU  t.    Holditcb,  (3)    H.  13  g  Cooke,  Cleifc,  ▼.  Lailey  5  T.  R.  4. 

Geo.  3.  cited  in  Lewi*  ▼.  Wallit,  ttcof^iaed  in  Brookfbf  r.  Waiti^  t 


8t7.R.13.  Muili.dS.   6 Tumi. 333.8.0. 

f  Ricliafdi  T.  fiolditcb,  H.  13.  G.  2. 


(3)  The  caie  of  Richardi  v.  Holditch  was  this:— Error  to  le- 
verse  a  judgment  in  action  on  the  case  upon  leverel  promises,  in 
Stepney  Court«  because  the  plaintiff  declared,  that  in  consldeialaoit 
he  permitted  the' defendant  to  enjoy  several  houses,  without  sfaewin^ 
what  tide  he  had«  Yelv.  237,  8.  Glasses's  case,  and  3  Lev.  193. 
Aylet  V.  Williams  were  cited.  E  contra  it  was  said,  that  pemis- 
sioB  to  enjoy  without  sfaewiag  any  title,  was  a  sufficient  cooiidenH 
tion*  1  Leon.  43.  Cia  Jac.  498.  I  Lev.  304.  3  Lev.  150.  An  ob- 
jection  was  made  to  the  plea*  that  this  action  being  foonded  oa  a 
collateral  promise,  and  not  on  a  contract  for  the  rent,  nil  hahvit  in 
tenementis,  as  was  pleaded  in  this  case,  was  not  a  good  plea,  and  of 
that  opmion  was  the  whole  court ;  for  if  any  one  enjoys  a  ben^t  at 
his  re<]^ue8t,  and  by  permission  of  another,  that  is  a  sufficient  oon- 
sideration  for  an  assumpsit.  N.  Chappie  cited  a  case  as  ruled  by 
Lord  Hardwieke,  where  A*,  without  title»  gave  possession  of  a  bo«»e 
to  B. ;  G.  the  owner,  brought  assumpsit  for  the  use  and  eajoyment ; 
but  because  B.  did  not  receive  his  possession  from  C.  nor  any  wiae 
occupied  under  hun,  Lord  Hardwieke  held  the  action  not  mamtaii^ 
able  by  him. 


1 


USE  AND  OCCUFATION.  19T« 

Tont  for  tbe  tame*  Tb»*aodoDbeiDgbit>ttfflilfdftoiDfarrBBiB 
of  rent,  the  defendant  offered  to  giye  evidence  of  the  plaiiH 
tkBT's  baviAg  been  simoBiacally  presented,  of  which,  as  it  was 
slated*  the  defendant  was  ignorant,  when  he  paid  the  former 
rent ;  but  Lord  Kenyon,  u.  J.  refused  to  receive  this  evi- 
dence, being  of  opinion  that  the  case  fell  within  the  common 
rule,  that  a  tenant  should  not  be  permitted  to  impeach  the 
title  of  his  landlord  in  an  action  for  use  and  occupation. 
There  was  a  verdict  accordingly  for  the  plaintiff.  The 
court  of  B.  R.,on  motion  for  a  new  trial,  concurred  in  opinion 
with  the  C.  J. 

Neither  will  a  defendant^  who  has  obtained  possession 
under  the  plaintiff,  be  permitted  to  shew  that  the  plaintiff's 
title  has  expired,  unless  he  solemnly  renounced  the  plaintiff's 
title  at  the  time,  and  commenced  a  fresh  holding  under  ano- 
ther person.  Proof  of  payment  of  rent  to  a  third  person 
claimmff  title  is  not  suflScient,  without  a  formal  renunciation 
of  the  plaintiff's  title.  The  i  udge  will  not  permit  the  amount 
of  the  property-tax  to  be  deducted  at  Nisi  Prius  from  the 
rent  due^ 

Where  premises  are  let  at  an  entire  rent,  an  eviction  from 
part,  if  the  tenant  thereupon  gives  up  possession  of  the  resi- 
due, is  a  complete  defence  to  this  action  ^ 

A.  lets  lands  to  B.,  who  underlets  to  C.  and  others ;  dur- 
ing these  tenancies,  A.  gives  notice  to  C,  and  the  other 
under-tenants  to  qilit,  and  C.  does  quit,  and  the  lands  before 
occupied  by  him  remain  unoccupied  for  a  year,  and  are  then 
again  let  by  B. ;  A.  cannot  recover  against  B.  for  the  use  and 
occupation  of  this  land  for  the  year.  And  semble,  under 
these  circumstances,  an  eviction  might  be  pleaded  to  the 
whole  demand  ^ 

The  husband  is  not  liable  in  an  action  for  use  and  oceii- 
paiion^  upon  an  occupation  by  the  wife  dum  sola,  not  at 
the  request  of  the  husband. 

In  an  action  for  use  and  occupation " ;  if  it  appear  that  the 
preniises  were  let  to  the  defendant  for  the  purposes  of  pros- 
titution, the  action  cannot  be  sustained,  the  contract  being 
canira  ftonof  mores. 

Assumpsit  for  use  and  occupation  * ;  on  examination  of  a 

h  PalU  T.  W«twood,SC«np.N.P.C.  m  Ricbaidtoa  t.  HUI,  1  Brodwip  and 

11.  Binfbam,  60. 

i  Pocock  ▼.  Euftace,  ft  Camp.  M.  P.  €•  n  Gimrday  t.  Riclianlfo%  1  Etp.  N.  P. 

161.    EUenborough,  C.  J.  C.  13. 

k  Smith  T.  Raleigb,  3  Camp.  N.  P.  C.  o  Brewer  v.  Palmer,  3  £sp.  N.  P.  C* 

613.  213. 

I  Bum  ▼.  Pbelpi,  1  Htaik.  K.  P.  C.  94. 
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witnew  who  pMr^ved  the  occupation  by  defendant^  it  appeared 
that  there  had  been  an  agreement  in  writing,  but  qot 
tftaiBped.  It  was  contended  by  plaintiflTs  counsel,  that  the 
agreement  not:having  been  stamped,  was  not  binding  on  Ae 
parties,  and  that  therefore  the  plaintiff  might  wave  Uiis,  and 
go  into  evidence  generally  for  use  and  occupation.  It  was 
insisted  for  defendant,  that  it  appeared  that  defaadant  held 
under  a  written  contract,  and  therefore  the  plaintiff  was 
bound  to  give  it  in  evidence.  Bldon^  C.  J.  was  of  this  opi- 
nion, observing,  that  this  being  a  specific  contract  between 
plaintiff  and  defendant,  the  plaintiff  is  bound  to  shew  what  \ 

that  contract  was^  it  may  contain  clauses  which  may  pre«  1 

vent  plaintiff  from  recovering;  others  for.  the  benefit  of  de- 
fendant, which  he  had  a  right  to  have  produced:  but  the 
contract  not  being  stamped,  it  could  not  be  given  in  evu 
.dence  (4),  therefore  the  plaintiff  must  be  nonsuited. 

An  action  for  use  and  occupation'  is  maintainable  with^ 
out  attornment  upon  the  stat  4  and  b  Ann.  c.  16.  s.  0  and 
10.  by  the  trustees  of  One  whose  title  the  tenant  (defeodant) 
had  notice  of  before  he  paid  over  his  rent  to  his  original 
landlord ;  although  the  tenant  had  no  notice  of  the  legal  ti- 
tle being  in  the  plaintiffs  on  the  record, 

p  Lumley  ▼.  Hodgson,  16  East,  99. 


(4)  R.  V.  the  Inhabitants  of  St.  Paul's,  BedfonJ,  6  T.  R.  452. 
S.  P.  But  see  R.  v.  PeDdleton,  15  East,  449,  455.  where  a  question 
had  been  agitated  at  the  sessions  upon  the  setQement  of  a  person, 
who  had  served  first  under  unstamped  articles  of  agreement,  and 
afterwards  for  four  years;  Bayley,  J,  said,  **  It  has  been  argued 
that  inasmuch  as  the  pauper  served  for  some  part  of  the  time,  at 
least  under  a  written  instrument,  unstamped,  we  cannot  look  at  the 
instrument,  even  to  see  for  what  time  it  enured,  and  that  no  parol 
evidence  could  be  giyeu  of  any  contract  with  reference  to  the  subject 
matter  of  it.  But  though  we  cannot  look  at  the  unstamped  instru- 
ment for  the  purpose  of  proving  by  it  any  agreement  between  the 
parties,  for  such  is  the  general  import  of  the  stamp  acts,  yet  the 
Court  may  look  at  it  to  see  whether  it  applies  to  other  evidence  of  a 
contract  between  them.  As  if  a  contract  in  writing  be  made,  not 
stamped,  for  the  sale  and  delivery  of  certain  goods  on  certain  terms, 
the  court  in  an  action  for  non-delivery  of  goods,  upon  a  contract 
proved  by  parol  evidence  only,  may  look  at  the  instrument  to  see 
whether  it  applies  to  the  goods  then  sought  to  be  recovered  for :  and, 
if  those  gooQs  were  not  included  in  the  contract,  parol  evidence  may 
be  received  of  the  contract  sought  to  be  recovered  upon*    So  here,  1 

the.  court  might  look  at  the  instrument  to  see  the  duration,  of  the  fint  ' 

contract  under  it,  in  order  to  guide  them  in  receiving  parol  evidence 
of  the  subsequent  service,  to  which  it  did  not  apply. 
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WAGER. 

1.  IntTQduction^^Of  Legal  Wagers — Form  of  Action. 
11.  Of  Illegal  Wagers. 


I.  Introduction'^Of  Legal  Wagers^^Forms  of  Action* 

Introduction.'^AT  has  frequently  been  lamented,  that  idle 
and  impertinent  wagers  between  persons  not  interested  in 
the  subject  or  event  were  ever  considered  as  valid  contracts. 
Grave  and  learned  judges  have  thought  that  it  would  have 
been  more  beneficial  for  the  public,  if  it  had  been  originally 
determined,  that  an  action  would  not  lie  for  the  enforcing 
the  payment  of  any  wager.  Actions,  however,  on  wagers 
relatmg  to  a  variety  of  subjects,  having  been  entertained  un- 
der .certain  restrictions,  and  the  legislature  not  having  as  yet 
interposed  to  prohibit  them  entirely,  it  may  be  proper  to 
state  in  what  cases  an  action  will  lie  for  enforcing  the  pay- 
ment of  a  wager,  and  in  what  such  action  cannot  be  main« 
tained. 

Of  Legal  wagers, — In  Andrews  v.  Heme*,  where  a  wager 
was  laid,  that  Charles  Stuart  would  be  king  of  England 
within  twelve  months  next  following,  he  then  being  in  exile, 
it  was  holden  good.  (1)    So  in  the  Earl  of  March  v.  Pigot^ 

a  1  Ley.  33.  a  case  not  to  be  cited,  being  of  ytty 

b  5  BufT.  1^802.   But  see  the  obterva-  doubtfVU  authority.    See  i&>31aud 

lion  of  Heath,  J.  on  this  case,  in  3  v.  CoUett,  4  Camp.  157.' 

Camp.  N.  P.  C.  172.  viz.  that  it  "was 


(1)  But  as  it  was  justly  observed,  by  Lord  Ellenborough,  C.  J.,  in 
Gilbert  v.  Sykes,  16  East,  150.  the  iMeg;ality  of  this  wager,  on  the 
ffrouad  >of  its  being  against  public  pohcy,  does  not  appear  to  have 
been  brought  tinder  the  t^onsideration  of  the  conrt.  In  Gilbert 
V.  SvkeSfl  the  defendant,  in  the  year  1802,  in  consideration  of 
one  hundred  guineas^  agreed  to  pay  the  plaintiff  A  guinei  a-day 
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wllere  two  heirs  apparent  betted  on  the  IWea  of  their  respec* 
five  fathers,  no  objection  was  made  to  the  aubject  of  the 
wager ;  and  it  was  further  holden»  that  the  ciicumatanoe  oS 
one  of  the  fathers  bein^  dead  at  the  time  when  the  wager  was 
made,  but  of  which  circumstance  the  parties  were  ignoruit, 
did  not  affect  the  validity  of  the  wager.  In  Murray  ▼•  Kdly» 
B.  R.  M«  S5  Geo.  3.  on  a  rule  to  shew  cause  why  the  de- 
fendant should  not  be  discharged  on  filing  common  bail,  on 
the  ground  that  the  action  was  on  a  wager»  whether  A.  kept 
a  military  academy  at  such  a  place,  or  not ;  Lord  Mansfield 
said,  that  as  it  was  merely  a  wager  on  a  private  event,  he  saw 
no  reason  why  it  should  not  m  considered  as  a  legal  debt; 
and  the  rule  was  discharged.  In  Jones  v.  Randall,  (>>wp.  37. 
a  wager  on  the  event  of  an  appeal  to  the  House  of  Lords 
from  the  Court  of  Chancery,  was  holden  good,  the  wag^r 
having  been  made  between  parties  who  could  not  in  any 
degree  bias  the  judgment  of  the  house,  and  there  not  being 
any  fraud  or  colour  in  the  case.  So  in  Good  v.  Elliott*, 
3  T.  R.  693.  where  the  subject  of  the  wa^r  was,  whether 
one  S.  T.  had  or  had  not,  before  a  certam  day,  boucfat  a 
wai^on,  latdy  bdongii^  to  D.  C,  it  was  holden  good,  per 
three  justices ;  but  Bulier  J.  was  of  a  different  opinion,  Ist, 
on  the  ground  that  two  persons  shall  not  be  permitted,  fay 
noeansof  a  voluntary  wager,  to  try  any  Question  upon  tte 
risfat  or  interest  of  a  third  person ;  and,  9dly,  that  all  wageia, 
whether  in  the  shape  of  a  policy  or  not,  between  parties  noit 
bavhig  any  interest,  were  prohibited  by  stat  14  Geo.  3.  c.  48. 
8o  in  Hussqr  ▼•  Crickitt^,  a  wager  of  a  rump  and  doze^i^ 

eTVitt.T.30Q.3.  B.R.  d  C.B.E.T.52G.3.3Camp.N.P.C. 
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d«iring  the  life  of  Bonapaite.  The  defendant  pud  the  guinea  a-day 
for  some  yean  ;  hut  then  desisted.  The  action  was  biou^  to  Tecover 
the  arrears.  The  jury  having  found  a  verdict  for  the  defendant ;  on 
motion  for  a  new  trial,  it  was  contended,  ia  support  of  the  verdick, 
that  the  wager  was  illegal,  inasmuch  as  it  had  a  tendency  to  create 
an  interest  m  the  plaintiff  in  the  life  of  a  foieq;n  enemy,  and  whieh, 
in  the  case  of  invasion,  might  induce  him  to  act  contrary  to  his  alle- 
ffiance.  The  court,  being  of  opinion  that  the  justice  of  the  case 
nad  been  satisfied,  refused  to  distoib  the  verdict ;  and  Lord  EHen- 
borough,  C.  J.  expressed  a  strong  opinion  against  the  tegality  of  the 
wager,  as  well  on  the  ground  hobre-neBtioned,  as  alsa  on  the 
pinuul  that  the  party  suffering  under  such  a  contFact,  might  be 
induoed  to  compass  and  encoi|rage  the;  horrid  practice  ef 
tioiiy  in  oader  to  get  cid  of  a  life  so  buithensGneto  bini. 
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whfithtf  tke  defiuidaat  waB  older  than  the  pbuotiff,.  waa 
boldtti  to  be  legal 

-  With  respect  to  the  form  of  declaring  on  a  wager,  it  joomy 
be  obeerrea.  that  before  the  time  of  Bolty  C.  J.  it  was  » 
qoestion^  whel^r  a  general  indebitatus  aseumpeit  would 
not  lie  for  a  wager ;  it  was,  however,  finally  agreed,  that  it 
would  not  n  but  although  an  action  does  not  lie  in  that  par- 
ticular form,  vet  a  special  assumpsit  on  the  wager  itself, 
laid  by  way  of  OAUtual  promises,  may  be  maintained. 


IL  Of  Illegal  Wageri. 


1.  Waokbs  are  illegal  which  are  specially  prohibited  by 
positire  statute. 

A  policy  of  insunmce  is»  in  the  nature  of  it»  a  contract  of 
indemnity,  and  of  great  benefit  to  trade.  But  the  use  of 
it  was  perverted  by  its  being  turned  into  a  wager.  To  re- 
medy this  evil,  the  stat  19  Geo.  2.  c.  37*  was  made,  which, 
after  enumeretin^  in  die  preamble  the  various  frauds  and 
pernicious  practices  introduced  by  the  perversion  of  this 
species  of  contract,  and,  among  others,  that  of  gaming  or 
watering,  under  pretence  of  insuring  vessels,  &c.  procMseds 
under  seneral  woras  to  prohibit  all  contracts  of  assurance  by 
way  of  gaming  or  wagering. 

An  agreement,  in  writing,  was  made^  that  plaintiff  should 
pay  the  defendant  20/.  at  Uie  next  port  a  ship  should  reach ; 
m  Qonsidoration  whereof,  the  ddendant  unoertocdL  that  the 
ship  should  save  her  passage  to  China  that  season,  and  if  she 
did  not,  then  he  would  pay  the  plaintiff  1000/.  at  the  end  of 
one  month  after  she  arrived  in  the  Thames.  It  was  holden, 
that  this  agreement  being  made  without  reference  to  any 
property  on  board,  although  it  appeared  that  the  plaintiff 
nad  some  little  interest  in  the  cargo,  was  a  wagering  policy 
within  the  meaning  of  the  preceding  statute. 

A  similar  provision  has  been  made  with  respect  to  insur* 
ances  on  lives,  in  consequence  of  a  mischievous  kind  of 
gaminfc  which  had  been  introduced  by  such  insurances, 

€  Jaddoik  T.  CidegraTe,  on  emNr,  Eicb.       f  Keat  ▼.  Bird,  Cowp.  588. 
Ch.  fl.S  W.3.  G«itb.33a.    Borrqr 
V.  CMttaMA,  1 U.  lUgrm.  00. 
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wherein  the  assured  had  no  intefestl    To  remedy  this  eril 
it  was  enacted  by  stat  14  Geo.  3.  c.  48.  s.  1,    **  That  insur- 
ances made  on  the  life  of  any.persoD,  or  any  other  event, 
wherein,  the  person  for  whose  use  such  poli<^  shall  be  made,' 
shall  have  no  interest,  or  by  way  of  gammg  or  wagering, 
shall  be  void.*'    The  isecond  section  directs,  that  in  all  poli- 
cies on  Irves  or  other  events,  the  names  of  the  persons  inter- 
ested shall  be  inserted* 

A  wager  in  the  form  of  a  policy,  between  two  udintetested 
persons  upon  the  sex  of  a  third  <,  is  within  the  meaning  of 
the  preceding  statute,  and,  consequentiVy  illegaL  In  Good 
V.  Elliott,  ST.  R.  69S.  Kenyon,  C.  J.  Grose  and  Ashhorst, 
Js.  were  of  opinion,  that  the  preceding  statute  was  confined 
to  policies  of  insurance,  and  that  from  the  words  used  in  the 
second  clause,  it  was  apparent,  that  the  l^islature  had 
written  instruments  only  m  contemplation.  But  the  con- 
struction which  was  put  by  Buller,  J.  on  this  statute  was, 
that  it  had  nothing  to  do  with  what,  in  true  sense  and  mean- 
ing of  the  word,  is  a  policy,  that  is,  a  mercantile  policy  made 
on  interest,  but  that  it  prohibited  all  wagers  made  on  any 
event  )n  which  the  parties  had  not  any  interest 

By  Stat.  16  Car.  2.  c.  7.  s.  i.  **  The  winner  of  any  money, 
or  other  valuable  thing,  by  deceit,  in  playing  at  cards,  dice, 
tables,  tennis,  bowls,  skittles,  shovel-hoard,  or  in  cock-fight- 
ings, horse-races,  dog-matches,  foot-races,  or  other  games ; 
or  by  bearing  a  part  in  the  stakes,  or  by  bett/og  on  the  sides 
of  such  as  play,  ride,  or  run,  shall  forfeit  treble  the  value.*' 
By  the  third  section,  all  securities  and  promises  given  or 
made  for  the  payment  of  sums  exceeding  100^,  which  have 
been  lost  at  one  time,  by  playing  at  any  one  of  the  said  games, 
or  by  bettine  on  the  players,  are  declared  void,  and  the  win<> 
ner  shall  foiteit  treble  the  value  of  the  money  or  other  thing 
won,  above  100/. 

The  construction  which  has  been  put  on  this  section,  may 
be  gathered  from  the  following  case : 

In  debt  for  100/.  the  plaintiff  declared  upon  articles^  of 
agreement,  purporting  that  the  plaintiff  and  defendant  should 
run  a  horse  for  100/.,  and  if  the  defendant  lost,  that  he  should 
pay  the  100/.,  &c.  The  defendant  pleaded  the  third  section 
of  Stat  16  Car.  9.  Holt,  for  the  plaintiff,  insisted,  that  the 
statute  intended  to  avoid  securities  given  for  money  lost  at 
play,  but  not  where  the  contract  was  precedent ;  but  the  court 

g  Roebuck  and  anoUier  ▼.  Hamerton,    h  Hedgebonow  Y.  Roaenden,  1  Ventr. 
Cowp.  737.  253. 
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were  of  a  different  opinioii ;  that  such  cotntruction  tvould 
wholly  elude  the.  statute,  aod  let  ti^en  loose  to  play  for  any 
great  sum,  provided  they  secured  it  beforehand,  and  added, 
that  this  statute  being  to  suppress  the  practice  of  excessive 
gaming'  should  be  construed  in  the  most  extensive  manner 
that  could  be  to  answer  that  end. 

A.  lost  at  play  to  the  plaintiff^,  and  gave  him  a  bill  for  the 
amount  of  the  sum  lost,  on  the  defendant,  who  accepted  the 
bill,  and  afterwards  refused  payment;  to  an  action  brought  on 
the  bill,  the  defendant  pleaded,  that  after  the  99th  day  of 
September,  1664^  and  before  the  making  the  said  bill,  A. 
and  the  plaintiff  were  playing  together  at  hazard,  and  that 
A.  then,  at  one  time  and  meeting, 'lost  to  the  plaintiff  above 
100/.  and  that  for  securing  the  payment  thereof.  A.  drew 
the  bill  in  question  on  the  defendant,  who  accepted  the  same, 
.and  that  by  force  of  the  statute  "*,  that  acceptance  was  void 
in  law.  On  demurrer  to  this  plea,  it  was  insisted,  in  support 
of  the  demurrer,  that  this  case  was  not  within  the  statute ; 
because  the  nature  of  the  duty  was  altered^  and  a  new  con- 
tract created  by  the  acceptance,  which  was  the  ground  of  the 
action.  But  the  court  overruled  the  objection ;  for  although 
this  was  a  kind  of  new  contract,  yet  ail  was  founded  on  the 
illegal  and  tortious  winning,  aad.it  only  secured  the  payment 
of  that  money,  and,  thererore,  it  was  within  the  statute,  the 
plaintiff  being  privy  to  the  first  wrong.  Another  objectioQ 
was  made*,  that  if  this  case  should  be  taken  to  be  witnin  the 
statute,  it  would  very  much  endanger  the  credit  of  English 
bills  of  exchange,  if  they  might  be  defeated  by  such  collateral 
matter;  for  it  would  be  injurious  to  the  public  trade  of 
England,  both  foreign  and  domestic.  To  this  it  was  an- 
swered by  the  court,  that  as  to  inconvenience  concerning 
trade,  there  could  not  be^ny  in  this  particular  case,  because 
the  bill  had  gone  no  farther  than  to  the  first  hands,  viz.  to 
the  hands  of  the  plaintiff^  who  won  the  money,  and  so  no 
damage  could  accrue  to  any  person  but  to  him,  who^as 
certainly  a  person  within  the  statute. 

By  9  Ann,  c.  14.  s.  1.  ''All  notes,  bills,  bonds, judgments, 
mortgages,  or  other  securities,  given  by  any  person  where 
the  whole  or  any  partof .  the  consideration  of  such  securities 
shall  be  for  money,  or  other  valuable  thing,  won  by  gaming, 
or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other  game, 

• 

i  2  Lev.  94.  1  The  day  from  which  Uie  16  Car.  9.  c.  7, 

k  Huitey  ▼•  Jacob,  Salk,  344.    Garth.        s.  3.  was  to  take  effect. ' 

356.  aud  see  the  pleading*,  5  Mod.    m  16  Car.  2.  c.  7.  s.  3. 

176.  n  Carth.  357. 
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or  by  betting  on  the  sides  of  sucti  as  game  at  any  of  the  afoiv- 
flaid  games,  or  for  repaying  any  money  knowingly  lent  for 
such  gaming  or  betting,  or  lent  at  the  time  and  place  of  such 
play,  to  any  person  that  shall  play  or  bet,  shall  be  void." 

It  appears  from  the  cases  of  Goodburn  v.  Marley,  Str.  1 159. 
y^  Blaxton  v.  Pye,  2  Wils.  309.  and  Clayton  v.  Jennings,  2  BL 
R.  706'.  that  wagers  on  horse-races  are  within  the  statutes 
16  Car.  2.  c.  7.  and  9  Ann.  c.  14. ;  and,  consequently,  actions 
founded  on  such  wagers  cannot  be  supported.  In  the  case  of 
Blaxton  v.  Pye,  the  court  said*  that  though  horse-raciog  was 
not  mentioned  in  the  statute  9  Ann.9yet  it  was  within  the 
words  "  other  game*'  (2).  So  in  Lynalt  v.  Longbothom, 
2  Wils.  36.  the  court  of  C.  B.  were  of  opinion,  that  a  foot- 
race was  within  the  9  Ann.,  for  foot-race  was  mentioned  in 
the  16  Car.  to  which  the  9  Ann.  roust  relate.  And  this 
opinion  was  recognized  and  adopted  by  the  court  in  Brown  v. 
Berkeley,  Cowp.  281. 

It  is  clear,  that  if  these  statutes  had  not  been  affected  by 
any  subseouent  provisions  of  the  legislature,  every  species  of 
wagers  at  horse  races  would  have  been  illegal ;  but  now,  by 
Stat  13  Geo.  2.  c.  19.  matches  (3)  for  30/.  (4)  and  upwards, 
are  I^lized,  provided  they  are  run  at  certain  places,  and  the 
horses  cariy  certain  weights ;  and  by  the  stat  18  Geo.  2.  c.  34. 
s.  11.  the  restrictions  as  to  running  at  particular  places,  and 
within  certain  weights,  are  taken  away  (5). 


(2)  In  Jeffreys  v.  Walter,  1  Wils.  220.  the  couit  inclmed  to  thinks 
that  cricket  was  a  game  within  the  meaning  of  the  stau  9  Ann. 

(3)  In  Connor  v.  Quick,  cited  by  Aston,  J.  in  2  Bl.  IL  708.  the 
court  took  a  distinction  between  running  a  horse  for  50L  wViic\i  was 
lawful,  and  betting  on  the  side  of  a  horse,  which  was  not  to;  but 
if  neither  of  the  sums  betted  by  the  parties  amount  to  10/.  suck  bet 
is  legal,  not  being  contrary  to  9  Ann.  c.  14.  M'Ailester  v.  Haden, 
2  Camp.  N.  P.  C.  438. 

(4)  It  was  agreed  between  plaintiff  and  defendant,  that  each  should 
start  his  mare,  and  that  if  either  should  refuse,  he  should  forfeit  25L 
to  the  other»  but  the  plaintiff  was  to  pay  the  defendant  5/.  before- 
hand,, as  a  consideratioQ  to  induce  him  to  make  the  match.  The 
defendant  afterwards  refusing  to  run  the  match,  the  plaintiff  brooght 
an  action  against  him  for  the  25/«  Ferrot,  Baron,  before  whom  the 
cause  was  tried,  considered  this  as  a  match  for  50/.  and  on  a  motion 
in  arrest  of  judgment,  the  court  of  K.  B.  were  of  the  same  opinion. 
Bidmead  v.  Gale,  4  Burr.  2432.  1  Bl.  R.  671.  S.  C. 

(5)  **  There  seems  to  be  much  ground  for  arguing,  from  the  nature 
of  16  Car.  2.  and  9  Ann.,  that  these  statutes  ought  to  be  construed 
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But  horse  rac6s  for  a  less  sum  than  50/.  are  expressly  pro- 
hibited by  the  second  section  of  13  G.  2. ;  and,  consequently, 
wagers  on  such  horse  races  are  illegal*. 

These  statutes,  viz.  13  &  18  Geo.  2.,  are  confined  to  bond 
fide  horse  racing  only ;  for  in  Xinjenes  v.  Jaques,  6  T.  R.  499.  • 
where  the  jjlaintifF  .obtained  a  verdict  on  a  wager  for  100 
guineas,  that  he  could  perform  a  certain  journey,  in  a  post 
chaise  and  pair,  within  a  given  time,  the  court  arrested  the 
judgment  (6). 

So  where  A.  betted  with  B.  "  500  guineas  and  a  dinner," 
that  A.'s  horse  should  go  from  London  to  Sittingbourne' 
sooner  than  B.'s  two  horses  should  go  the  same  distance,  B.'s 
horses  to  be  placed  at  any  distance  from  each  other  that  B. 
fihould  think  proper;  the  wager  having  been  won  by  B.  and 
.an  action  brought  to  recover  the  amount  of  the  wager,,  and 
verdict  for  plaintiff,  the  court  arrested  the  judgment,  on  the 
ground  that  the  subject  of  the  wager  was  not  that  species  of 
horse  race  or  match  which  was  legalized  .by  stat.  13  &  18 
Geo.  2. 

Semble  that  a  wager  between  the  proprietors  of  two  car- 
riages for  the  conveyance  of  passengers  for  hire,  that  a  e:iven 
person  should  go  by  one  of  these  carriages,  and  no  other,  is 
illegal.  But  it  was  holdeni  at  all  events,  (the  wager  having 
been  deposited  in  the  hands  of  the  stake  holder,)  that  either 
party  having  demanded  bis  deposit  before  the  wager  was  won« 
was  entitled  to  have  it  returned  to  him,  and  on  refusal  to 
maintain  an  action  against  the  stake-holder. 

The  plaintiff*  hid  an  illegal  wager  with  B.,  the  defendant 
took  a  part  in  the  bet    The  plaintiff  won :  it  was  expected 

o  Jobnion  ▼.  Bann,  4  T*  R.  1.  q  ElUiam  ▼.  Kingimaiiy  1  B.  &  A.  6SS« 

p  VHnley  y.  P^jot,  2  Hot.  &  Pal.  51 . 


Strictly,  in  order  to  enforce  the  principle  on  which  they  are  founded, 
viz.  to  prohibit  all  hone  racing,  and  that  the  13  k.  18  Geo.  2.  are 
from  their  nature  to  be  so  construed  as  to  encourage  the  breed  of 
horses,  and  to  permit  that  species  of  horse  racing  only  caHed  running 
on  the  turf.  It  is  to  be  observed>  that  stat.  13  Geo.  2.  speaks  of 
entering*  placing,  starting,  &c.  and  that  the  expresiion,  **  anv  place 
or  places  whatsoever,*'  used  in  18  G.  2.  can  hardly  mean  **  all  JBng- 
land."    Per  Lord  Eldon,  C.  J.  in  Whaley  v.  Pajot,  2  Bos.  &  Pul.  54. 

(6)  The  reason  of  this  decision  is  not  stated  in  the  report  of  the 
case ;  but  in  Whaley  v.  Pajot,  2  Bos.  &  PuL  54.  Lord  Eldon,  C.  J. 
said  "  upon  inquiry  of  the  judges  of  the  court  of  King's  Bench,  we| 
find,  that  the  judgment  of  the  court  in  Ximenes  v.  Jaques,  proceed^' 
on  an  opinion,  that  the  stat.  13  &  18.  Geo.  2.  related  XoJxmAfide 
hone  racing  only." 
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that  B.  would  |>ay  on  a  certain  day,  before  which  the  plaintiff^ 
at  the  defendant's  request,  because  he  was  going  to  a  distance, 
advanced  to  the  defendant  his  share  of  the  winnings.  B. 
died  insolvent  before  the  day,  and  the  bet  never  was  paid. 
It  was  holdenS  inasmuch  as  the  plaintiff  could  not  establiah 
his  case  without  the  aid  of  the  illegal  wager  in  his  proof,  in 
which  all  were  concerned,  he  could  not  recover. 

2.  An  action  cannot  he  maintained  upon  such  wagers  as 
in  the  event  may  have  an  influence  on  the  public  policy  of 
the  kingdom. 

On  this  principle  it  was  holden',  that  a  wager  between  two 
electors,  on  the  event  of  the  election  of  members  to  serve  in 
parliament,  was  void;  because  it  raised  an  improper  bias  in 
the  minds  of  the  parties  to  vote  for  one  or  other  of  the  candi- 
dates, which  bias  would  be  subversive  of  the  freedom  of 
elections,  and  detrimental  to  the  constitution. 

Every  contract  in  restraint  of  marriage  is  illegal,  as  being 
against  the  sound  policy  of  the  law.  Hence  a  wager,  that 
the  plaintiff  would  not  marry  within  six  years,  was  fibfden 
to  be  void* ;  for  although  the  restraint  was  partial,  yet  the 
immediate  tendency  of  such  contract,  as  far  as  it  went,  was 
to  discourage  marriage,  and  no  circumstances  appeared  to 
shew  that  the  restraint,  in  the  particular  instance,  was  pru- 
dent and  proper. 

Any  wager  which  leads  to  a  public  inquiry  into  the  mode 
of  playing  an  illegal  game*,  e.  g.  hazard,  by  which  the  bye- 
ttanders  may  acquire  a  knowledge  of  it,  is  contrary  to  good 
morals  and  the  policy  of  the  law,  and,  therefore,  not  a  ground 
oo  which  an  action  can  be  maintained. 

la  like  manner,  the  court  will  not  entertain  an  action  on  a 
wager  upon  an  abstract  question  of  law  or  judicial  practice, 
not  arising  out  of  pre-existing  circumstances,  in  which  the 

Srties  have  an  interest*.  And  in  a  late  case^,  Gibbs,  C.  J. 
llowing  the  example  of  Ld.  Loughborough  and  Ld.  Ellen- 
borough,  in  the  foreroine  cases  of  Brown  v.  Leeson,  and 
Henkin  v.  Gueras,  refused  to  try  an  action  upon  a  wager, 
whether  an  unmarried  woman  had  had  a  child.  An  action 
cannot  be  maintained  upon  a  wager  on  a  cock-fight*,  because 
it  is  a  barbarous  diversion,  which  ought  not  to  t^  encouraged 
or  sanctioned  in  a  court  of  justice;  and  further,  because  it 

r  Bimpton  v.  Bliss,  7  Taunton,  240         z  Henkin  y.Guefss,  12  East,  247. 
B  AUen  T.  Hearne,  1  T.  R.  56.  y  Ditchbura  y.  Goldsmith,   4   Gamp, 

t  Hartley  ▼.  Rice.  10  Bast,  22.  152. 

41  Brown  v.Leetf&,2  H.B1.43.  z  Squiresv.Wliisken.a  Camp.N.P.C. 

140.  Ld.  Elleuboiou^,  C.  J. 
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would  tend  to  the  degradation  of  the  court  to  entertain  such 
inquiries. 

3.  So  if  the  subject  of  the  wager  lead  to  improper  inqui- 
riesy  which  respect  the  interest  and  general  importance  of  the 
country,  they  are  illegal,  as  being  contrary  to  sound  policy ; 
as  wagers  on  the  amount  of  the  hop  duties\  or  the  receipt 
tax,  or  any  other  branch  of  the  public  revenue.  And  this 
rule  holds,  although  the  actual  discussion  may  be  excluded 
by  the  special  circumstances  of  the  case :  as  where  the  wager 
being  on  the  amount  of  the  hop  duties,  the  defendant  bad 
admitted  that  he  had  lost  hiswager^;  so  where  defendant 
had  given  a  promissory  note  for  the  amount  of  the  wager*. 

4.  Where  the  discussion  of  the  subject  of  the  wager  will 
be  attended  with  injury  to  a  third  person,  and  lead  to  inde- 
cent evidence.* 

On  this  principle',  a  wager  between  two  indifferent  per- 
sons on  the  sex  of  the  Chevalier  D'Eon,  who  had  appeared 
to  the  world  as  a  man,  and  acted  in  that  character  in  a  variety 
of  capacities,  was  holden  illegal  (7). 

a  Atberfold  t.  Beard,  2  T.  R.  610.  c  Shirley  t.  Sankey,  2  Bot.  k  Pal.  130. 

b  lb.  d  Dacotta  r.  Jones,  Cowp.  7S9. 


(7)  The  Chevalier  D*Eon  was  for  many  years  asserted  and  impli- 
citly believed  to  the  last  to  be  a  female,  of  which  sex  the  Chevalier 
latterly  wore  the  attire.  This  curious  question,  however,  was  finally 
set  at  rest  on  the  death  of  the  Chevalier  in  May  1810,  when  the 
body  was  dissected  in  the  presence  of  several  professional  gentlemen, 
and  it  was  certified,  by  an  eminent  surgeon,  that  the  male  organs 
were,  in  every  respect,  perfectly  formed. 
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No,  I. 

§  1.— JVbtMJe  of  Motion  to  put  off  a  Trial  for  the  Absence  of  a 

Witness. 

A.  B.  plaintiff, 
Iq  the  King's  Bench.  and 

C.  D.  defendant. 
Take  notice,  that  this  honoi^rable  court  will  be  moved  on,  &c. 
or  so  soon  after  as  counsel  can  be  heard,  that  the  trial  of  this  cause 
may  be  put  off  until  next  ■  term,  on  account  of  the  absence 

of  a  material  witness  on  the  part  of  the  defendant,  and  in  the  mean 
time  all  further  proceedings  be  stayed. 

Your's&c.  . 
G.  H.  defendant's  attorney. 
To  Mr.  E.  F.  plaintiff's 
attorney. 

§  2,'^Affidavtt  in  Support  of  Motion  to  put  off  Trial  for  the  Ah' 

sence  of  a  frttness, 

A.  B.  plaintiff, 
and 
In  the  King's  Bench.  C.  D.  defendant. 

C.  D.  of,  &c.  the  defendant  in  this  cause,  maketh  oath  and  saith, 

that  issue  was  joined  in  this  cause  in term  last  past,  and  that 

notice  was  given  for  the  trial  thereof  at  the  —  sittings  within  (or 
at  the  sittings  after)  the  said  term :  And  this  deponent  further 
saith,  that  E.  F.  late  of,  &c.  is  a  material  witness  for  him  this  de- 
ponent in  the  said  cause,  as  he  is  advised  and  believes,  and  that 
ne  cannot  safely  proceed  to  the  trial  thereof  without  the  testimony 
of  him  the  said  E.  F.  And  this  deponent  further  saith,  that  in  con- 
sequence of  the  notice  of  trial  so  given  as  aforesaid,  he  this  deponent 
caused  inquiry  to  be  made,  &c.  (stating  the  nature  and  result  of 
the  inquiry  msule  after  the  witness,  and  the  time  when  he  is  likely 
to  attend.) 

No.  II. 

Dernurrer  to  Evidence  and  Joinder.* 

"  Afterwards  on  the  day,  and  at  the  place  within  contained,  be* 
fore  SirG.  W.  Knight,  one  of  the  barons  of  our  lord -the  king,  of 

*  For  form  of  plea  puii  danein  continuaDce,  tee  ante,  p.  133. 
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his  Court  of  Excbequer  at  Westminster,  Sir  J.  B.  knight«  one  oT 
the  justtoes  of  our  said  lord  the  king,  assigned  to  hold  pleas  in  the 
court  of  our  said  ]«rd  t|ie/]Bng,<be{bTertb9king  himself,  and  others 
their  fellows,  justices  of  out  said  lord  the  king  assigned  to  take  the 

assizes  in  and  for  the  city  of  W in  the  county  of  the  same  city, 

according  to  the  form  of  the  statute,  &c.  come  as  well  the  withio- 
named  A.  B.  esq.  as  the  within-named  C.  D.  esq.  hy  their  attomies 
within-named.    And  the  jurors  of  the  jury,  whereof  naention  im  • 

within  made  ;  that  is  to  tey  R,  LI  &c.  heine  called  likewise  come, 
and  being  chosen,  tried,  and. sworn  to  say  the  truth  of  ttie  premis^ 
within  contained ;  a»  to  the  first  issue  oetween'th^  parties  within 
joined,  say,  that  the  said  C.  D.  is  guihy  of  the  trespass  within  com- 
plained of;  in  manner  and  form  as  the  said  A.  B*  nath  above  com^ 
plained  ;  and  they  assess  the  damages  of  the 'said  A.  B.  by  reason 
thereof  to  sixpence.     And  as  to  the  isspe  .lastly  within  joined  be- 
tween the  said  parties,  the  said  C.  D.  shews  in  evidence  to  the 
jury  aforesaid,  to  prove  and  mainta'm  the  issue  lastly  within  joined 
on  his  part  by  one  witness.  That "  (so  state  the  evidence)  "  And 
the  said  A.  B.  say^,  that  the  aforesaid  matter  to' the  jurors  aforesaid, 
in  form  aforesaid  shewn  in  evidence  by  the  said  C.  D.  is  not  suf- 
ficient in  law  to  maintain  the  said  issue  lastly  within  joined,  on  the 
part  of  the  said  C.  D;,  and  that  he,  the  said  A.  B.,  to  the  matter 
aforesaid,  in  form  aforesaid  shewn  in  evidence,  hath  no  necessity,  nor 
is  he  obliged  by  the  laws  of  the  land  to  answer  ;  and  this  he  is  ready 
to  verify :  Wherefore  for  want  of  sufficient  matter  in  that  behalf 
shewn  m  evidence  to  the  jury  aforestcid,  the  said  A.  B.,  prays  judg* 
ment,   and  that  the  jury  aforesaid  may  be  discharged  from  giving 
any  verdict  upon  the  said  issue ;  and  that  his  damages  by  reason 
of  the  '  trespass  within  complained  of,  may  be  adjudged  to  him, 
85c."    "  And  the  said  C.  D.*,  for  that  he  hath  shewn  in  evidence  to 
the  jury  aforesaid,  sufficient  matter  to  maintain  the,  issue,  lastly 
within  joined,  on  the  part  of  the  said  C.  D.  and  which  he  is  re^y 
to  verify ;  and  for  as  much  as  the  said  A.  B.  jioth  not  deny,  nor  in 
any  manner  answer  the  said  matter,  prays  judgment;  and  that  the 
•   said  A.  B.  may  be  barred  from/having  his  aforesaid  action  against 
him,. and  that  the. jury, aforesaid  jnay  be  discharged  from  giving theif 
verdict  upon,  the  issue  lastly  joined,  &c.     Wherefore  let  the  jury 
aforesaid  be  discharged  by  the  court  here,  hy  the  assent  of  the  par 
ties,  from  giving  any  verdict  thereupon." 

No.  III. 

BUI  of  ExcepUon. 

**  Be  it  remembered,  that  in  the  term  of  the  Holy  Trinity,  in  the 
-^  year  of  the  reign  of  our  sovereign  lord  George  the  3d,  now  king  of 
Great  Britain,  and  go  forth,  came  A.  B.  by-  his  attorney,  into 

the  court  of  our  said  lord  the  king  of  the  Bench  at  Westminster, 
and  impleaded  €•  D.  E.  F.  and  G.  H.  in  a  certain  plea  of  trespass, 
on  which  th^said  A.  B.  declared  against  them.  That''  (set  out  the 

•  Joinder. 
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.<teclaration  and  other  pleadings,)  <*  And  thereupon  the  isiue  was 
joined  between  the  said  A.  B.  and  the  said  C.  D.  £.  F.  and  G.  H. ; 
and  aflerwaids,  to  wit,  at  the  sittings  of  Nisi  Prius  held  at  the 
Guildhall  of  the  city  of  London  aforesaid^  in  and  for  the  said  city, 
before  the  right  honourable  £.  Ld.  E.  Chief  Justice, of  our  said  lord 
the  king  of  the  Bench  at  Westminster,  T.  S,  esq.  being  associated 
to  the  said  chief  justice,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided  ;  on  —  the  ■  ■  day  of  , 

in  the  year  of  the   reign  of  our  said  lord  the  present  king,  the 
aforesaid,  issue  so  joined  between  the  said  parties  as  aforesaid, 
came  to  be  tried  by  a  jury  of  the  city  of  London  aforesaid,  for  that 
purpose  duly  empannelled,  that  is  to  say,  L  K.  and  L.  M.  &c. 
gooQ  and  lawful  men  of  the  said  city  of  London;  at  which  day 
came  there  as  well  as  the  said  A.  B.  as  also  the  said  C.  D.,  £.  P., 
and  G.  H.,  by  their  respective  attomies  aforesaid.     And  the  jurors 
of  the  jury  aforesaid  impannelled  to  try  the  said  issue  being 
called,  also  came,  und  were  then  and  there  in  due  manner  chosen 
and  sworn  to  try  the  same  iissue ;  and  upon  the  trial  of  that  issue 
the  counsel  learned  in  the  law  for  the  said  A.  B.  to  maintain  and 
prove  the  said  issue,  on  his  part  gave  in  evidence.  That"  (So  set 
out  the  evidence  on  the  part  of  the  plaintiff,  and  then  set  out  the 
evidence  on  the  part  of  the  defendants,  and  then  proceed  as  fol- 
lows) "  Whereupon  the  said  counsel  for  the  said  defendants  did 
then  and  there  insist  before  the  chief  justice  aforesaid,  on  the  be* 
half  of  the  defendants  above-named,  that  the  said  several  mat- 
ters so  produced  and  given  in  evidence  on  the  part  of  the  said  de- 
fendants as  aforesaid,  were  sufficient,  and  ought  to  be  admitted  and 
allowed  as  decisive  evidence,  to  entitle  the  said  defendants  to  tl^e 
benefit  of  the  statute  made  in  the  24th  year  of  the  reign  of  his  late 
majesty  King  George  the  second,  entitled,  an  act  for  rendering  jus- 
tices of  the  peace  more  safe  in  the  execution  of  their  office,  and  for 
indemnifying  constables  and  others,   acting  in  obedience  to  their 
warrants ;  and  that  therefore  the  said  A.  B.  ought  to  be  barred  of 
his  aforesaid  action,  and  the  said  defendants  acquitted  thereof,  and 
thereupon  the  said  defendants,  by  their  counsel  aforesaid,  did  then 
and  there  pray  of  the  said  justice  to  admit  and  allow  the  said  mat- 
ters and  proof^  so  produced  and  given  in  evidence  for  the  said  de- 
fendants aforesaid,   to  be  conclusive  evidence  to  entitle  the  said 
defendants  to  the  benefit  of  the  statute  aforesaid,  and  to  bar  the 
said  A.  B.  of  his  action  aforesaid.     But  to  this,  the  counselleamed 
in  the  law,  on  the  behalf  of  the  said  A.  B.,  did  then  and  there  insist 
before  the  chief  justice  aforesaid,  that  the  matters  and  evidence 
aforesaid,  so  produced  and  proved  on  the  part  of  the  said  defen- 
dai>ts  as  aforesaid  were  not  sufficient,  nor  ought  to  be  admitted  or 
allowed  to  entitle  the  said  defendants,  to  the  benefit  of  the  statute 
aforesaid ;  or  to  bar  the  said  A.  B.  of  his  aforesaid  action,  and  that 
neither  the  said  defendants,  nor  any  of  them,  nor  the  said  Earl  of  H., 
were  or  was  within  the  words  or  meaning  of  the  statute  made  in  the 
seventh  year  of  the  reign  of  his  late  majesty  King  James  the  first, 
entitled,   an  act   for  case   in   pleading   aj^ainst  troublesome   and 
contentious   suits,   prosecuted  against  justices  of  peace,  mayors. 
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ooDstmblefly  and  certain  other  hit  majesty's  officers^  for  the  lawful 
ezecatioD  of  their  office,  nor  of  the  statute  made  in  the  21st  year  of 
the  reign  of  the  same  late  king,  entitled,  an  act  to  enlai^  and  make 
perpetual  the  act  made  for  ease  in  pleading  against  troublesome 
and  contentious  suits   prosecuted   against  justices  of  the   peace, 
mayors,  constables,  and  certain  other  his  majesty* s  officers,  for  the 
lawful  execution  of  their  office,  made  in  the  seventh  year  of  his  ma- 
jesty's most  happy  r«i^ ;  nor  of  the  said  statute  made  in  the  24ih 
year  of  the  reign  of  his  late  majesty.  King  George  the  second ;  nor 
m  any  way  entitled  to  the  benefit  of  any  of  these  statutes  :  And  the 
counsel  for  the  said  A.  B.  further  insisted,  that  the  seizure  and  im- 
prisonment of  the  said  A.  B.  were  not  made  or  done  in  obedience  to 
the  sud  warrant,  nor  have  the  said  defendants,  or  any  of  them  in 
that  behalf,  any  authority  thereby.    And  the  said  chief  justice  did 
then  and  there  declare  and  deliver  his  opinion  to  the  jury  afore- 
said ;  that  the  said  several  matters  so  produced  and  so  proved  on  the 
part  of  the  defendants  were  not  upon  the  whole  case  sufficient  to 
iNir  the  said  A.  B.  of  his  aforesaia  action  against  them,  and  with 
that  directicA  left  the  same  to  the  said  jury ;  and  the  jury  aforesaid 
then  and  thare  gave  their  verdict  for  the  said  A.  B.  and  3001.  da- 
mages; whereupon  ihe  said  counsel  for  the  said  defendants  did 
then  and  there  on  the  behalf  of  the  said  defendants,  except  to  the 
aforesaid  opinion  of  the  said  chief  justice,  and  insisted  on  the  said 
aeveial  matters  and  proofii  as  an  absolute  bar  to  the  aforesaid  action* 
by  virtue  of  the  last  mentioned  statute :  And  in  as  much  as  the  said 
several  matters  so  produced  and  given  in  evidence,  on  the  part  of 
the  said  defendants,  and  by  their  counsel  aforesaid  objected  and  in- 
sisted on  as  a  bar  to  the  action  aforesaid,  do  not  appear  bvtbe  record 
of  the  verdict  aforesaid,  the  said  counsel  for  the  aforesaia  defendants 
did  then  and  there  propose  their  aforesaid  exception  to  the  opinion 
of  the  said  chief  justice,  and  request  the  said  chief  justice  to  put 
his  seal  to  this  bill  of  exception,  containing  the  said  several  matters 
80  produced  and  given  in  evidence  on  the  part  of  the  said  defen- 
dants as  aforesaid,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided;   and  thereupon  the  aforesaid  chief  jus- 
tice, at  the  request  of  the  said  counsel  for  the  above-named  de- 
fendants, did  put  his  seal  to  this  bill  of  exception,  pursuant  to  the 
aforesaid  statute  in  such  case  made  and  provided,  on  the      ■    day 
of  — —  aforesaid,  in  the  ■■*  ■  year  of  the  reign  of  his  said  present 
majesty." 

The  above  precedent  is  taken  from  a  bill  of  exception,  which 
was  made  use  of  in  the  year  1763  ;  but  it  does  not  seem  necessary 
to  state  the  whole  record  in  the  bil],  provided  the  bill  be  tacked  to 
the  record  ;  which  the  statute  plainly  shews  may  be  done,  by  say- 
ing, if  the  exceptions  he  not  in  the  roll;  and  there  are  precedents  to 
warrant  this  mode  of  proceeding. 

•  Bull.  N.  P.  319. 
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Adultery 9  p.  23. — ^The  stat.  3  Geo.  4.  c.  75,  has  been  amended  by 
Stat.  4  Geo.  4.  c  76. 

A  marriage  between  two  British  subjects^  solemnized  by  a  Ca- 
tholic priest,  at  Madras,  according  to  the  rites  of  the  Catholic 
church,  followed  bv  cohabitation,  but  without  the  license  of  the  eovef- 
nor^  which  it  had  been  uniformly  the  custom  to  obtain,  is  valid  ■• 

AsmmpsUf  p*  I39v— >A»  and  B.  made  a  joint  and  several  promise 
sory  note ;  A.  died,  and  ten  years  after  his  death  B.  paid  interest 
upon  the  note.  In  an  action  brought  upon  the  note  against  the  exe- 
cutors of  A.,  it  was  holden^,  that  the  payment  of  the  interest  by  B« 
did  not  take  the  case  out  of  the  statute  of  limitttions,  so  as  to  make 
A.'s  executors  liable,  for  that  payment  was  made  at  a  time  when  the 
joint  contract  had  ceased  to  exist,  A.  being  dead ;  this  case,  therefore, 
was  distinguishable  from  Whitcomb  v.  Whiting,  where  all  the  joint 
promisors  were  alive  when  the  payment  of  interest  was  made  by  one. 

Bankrupt^  p.  193.-^A  trader,  having  been  arrested  on  the  20th  of 
May,  desired  his  servants  not  to  let  into  the  house  any  persons  whom 
they  did  not  know,  as  he  was  afraid  of  being  arrested  again.  On 
the  morning  of  the  21st  the  doors  of  the  house  were  kept  shut,  and 
no  person  was  admitted  until  it  had  been  ascertained  from  the  win- 
dow who  he  was.  It  was  hoMen^^,  that  an  act  of  bankruptcy  was 
eonunitted  on  that  morning,  although  no  creditor  was  actually  de- 
nied. 

Bankrupt,  p,  268. — But  now  by  stat.  3  Geo.  4.  c.  81.  s.  8.  it  is 
enacted,  **  that  any  creditor  whose  debt  is  of  a  nature  and  amount 
sufficient  to  entitle  him  to  petition  for  a  commission  of  bankruptcy  to 
be  issued  against  all  the  partners  of  any  firm,  may  petition  for  a 
commission  of  bankruptcy  to  be  issued  i^inst  two  or  more  partners 
of  such  firm  ;  and  that  a  commission  may  be  issued  upon  such  peti- 
tion which  shall  be  valid  at  law  to  all  intents  and  purposes,  notwith- 
standing it  does  not  include  all  the  partners  of  which  the  firm  is 
composed.** 

Bankrupty  p,  270. — ^By  stat.  3  Geo.  4.  c.  81.  s.  7.  it  is  enacted, 
•*  that  on  the  trial  of  any  action,  or  of  any  issue,  an  office  copy  of 
any  bond,  affidavit,  certificate,  report,  exception,  letter  of  attorney, 
or  of  any  other  original  instrument  or  writing  filed  in  the  office,  or 
officially  in  the  custody  or  possession  of  the  lord  chancellor*s  secre- 
tary of  bankrupts,  for  the  time  being,  shall  be  evidence  to  be  re- 
ceived of  such  bond,  &Cw  respectively,  without  producing  the  origi- 

a  Lautour  v.  Tecsdale,  S  Taunt.  830.      c  Uar? ey  v.  RamtboMom,  1  B.ft  C.  55  • 
b  Atkins  v.  Treadg6ld,  2  B.  &  C  23. 
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nal,  tucboopy  being  upon  proper  stamp,  and  proved  by  oath  on  sncli 
trial  to  be  a  true  copy ;  and  in  case  any  such  bond,  &c.  shall  here* 
after  be  produced  on  any  such  trial,  the  costs  of  producing  the  same 
shall  not  be  allowed  on  taxation  of  costs  in  any  such  action,  unless  it 
shall  be  made  appear,  to  the  satisfaction  of  the  officer  who  shall  tax 
such  costs,  that  from  the  nature  of  the  case  to  be  proved,  the  produc- 
tion of  such  bond,  &c.  was  necessary,  and  not  occasioned  through  any 
neglect,  default,  or  delay  in  obtaining  such  office  copy  thereof  as 
aforesaid :  provided  always,  that  nothing  herein  contained  shall  ex- 
tend to  authorize  the  receiving  in  evidence  of  such  office  copy,  or 
to  aker  or  affect  any  evidence  now  required  on  the  trial  of  any  indict- 
ment or  prosecution  for  felony  or  perjury,  or  other  offence  or  misde- 
meanor.'^ 

Bill  of  Etchange.^Stampt  p.  313.— A  bill  was»  in  fact,  drawn  on 
the  21st  day  of  December,  for  21/.,  payable  two  months  after  date, 
but  on  the  face  of  it  purported  to  bear  date  on  the  31st :  it  was 
holden^  to  require  only  a  stamp  of  2s*  which  is  imposed  by  55  G.  3. 
e.  184.  on  bills  for  that  sum,  not  exceeding  two  months  after  date. 
The  word  **  date**  as  there  used,  means  the  period  of  payment  ex- 
pressed on  the  face  of  the  bill. 

A  promissory  note'  of  40/.,  payable  to  bearer  generally,  and  there- 
fore, in  law,  payable  on  demand,  is  within  the  first  class  of  promis- 
sory notes  in  schedule,  part  1.  to  the  55  G.  3.  c.  184.  and  requires 
a  5«»  stamp. 

An  action  cannot  be  supported  upon  the  common  money  counts 
against  one  of  the  makers  of  a  promissory  note,  who  signed  it  as 
surety  only  for  the  other  maker. 

Carrterf,  p.  428.— Declaration,  that  for  certain  hire  and  reward, 
defendants  undertook  to  carry  goods  from  London  and  detiver  them 
safely  at  Dover.  The  contract  proved  was  to  carry  and  deliver 
safely  (fire  and  robbery  excepted).  It  was  holden'  that  this  was  a 
variance. 

Innkeeper 9  p.  . — ^An  innkee|ier  shall'  be  charged,  if  there  be  a 
default  m  him  or  his  servants,^  in  Ihe  well  and  safe  keeping  of  his 
^uest*s  soods  and  chattels  within  his  common  inn  ;  for  the  innkeeper 
IS  bound  in  law  to  keep  them  safe  without  any  stealing ;  and  it  is 
not  any  excuse  for  him  to  say  that  he  delivered  to  the  guest  the  key 
of  the  chamber  in  which  he  is  lodged,  and  that  he  left  the  chamber 
doqr  open.  And  although  the  guest  doth  not  deliver  his  goods  to 
the  innkeeper  to  keep,  nor  acquaints  him  with  them,  yet  if  they  be 
carried  away  or  stolen ,  the  innkeeper  shall  be  charged ;  and  so, 
though  they  who  stole  the  goods  be  unknown.  But  if  the  guest*s 
servants,  or  he  who  comes  with  him,  or  he  whom  he  desires  to  be 
lodged  with  him,  steals  or  carries  away  his  goods,  the  innkeeper  shall 
not  be  charged  :  for  here  the  fault  is  in  the  guest  to  have  such  com* 

d  UpstoDC  V.  Marcbant,  2  B.  &  C.  10.      f  Wells  v.  Girling,  8  Taunt.  737 . 
e  Whitlock  v.  Undejwood,  2  B.  &  C    g  Latham  v.  Rutley,  2  B.  &  C.  20. 
617. 
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panions  or  servants.  Caiye^s  case*  8  Rep.  33.  a.  So  an  innkeeper 
IS  not  answerable  for  the  goods  of  his  guest  which  are  lost  through 
the  negligence  of  the  guest  out  of  a  private  room  in  the  inn,  chosen 
by  the  guest  for  the  purpose  of  exhibiting  to  his  customers  his  goods 
for  sale,  the  use  of  which  was  granted  by  the  innkeeper,  who  at  the 
same  time  told  the  guest  that  there  was  a  key  and  that  he  might  lock 
the  door,  which  he  neglected  to  do.  Burgess  v.  Clements,  4  Maule 
and*  Selwyn,  306. 

Shipping^p,  I196.<— The  several  provisions  contained  in  former 
statutes  relating  to  the  registering  of  vessels  have  been  repealed  and 
consolidated,  with  alterations  in  some  respects,  in  one  act,  viz. 
4  Geo.  4.  c.  41.  The  act  was  passed  on  27th  July,  1823,  and  as  to 
the  repeal  of  the  former  statutes  takes  effect  from  the  3l8t  Decem- 
ber, 1823. 

Use  and  Occupation^  p.  1372. — A.  hired  apartments  by  the  year 
of  B.;  B.  afterwards  let  the  entire  house  to  C.,  who  sued  A.,  in  an 
action  for  use  and  occupation,  for  the  hire  of  the  apartments.  It  was 
holden*^,  that  A.  coula  not  impeach  C.'s  title. 

g  Renuie  v.  Robinson,  1  Bing.  147. 
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ABANDONMENT: 

notice  of,  955. 

ABATEMENT: 

of  Dusance  by  commonert  437, 
plea  in, 
in  assumpsit,  118  n. 
covenant,  474  n. 
debt  on  bond,  550. 
tort,  118  n. 
ABBIES : 

dissolution  of,  1268. 
ACCEDAS  AD  CURIAM : 
nature  of  this  writ,  1168. 

ACCEPTANCE: 
of  bills,  332. 

ACCORD  AND  SATISFACTION : 
pka  of,  in  assumpsit,  120. 

covenant,  523. 

debt  on  IxHid,  550. 

trespass,  1302. 
ACCOUNT: 
action  of,  1. 

how  to  declare  on  the  stat  4  Aniu  c.  i6«  2. 
lies  not  against  inAmt,  3. 
nor  b^  executor  against  co-executor,  ib. 
plea  in,  4. 

evidence  on  ne  unques  receiver^  ib. 
judgment  quod  computet,  form  of,  5. 
proceedings  thereon,  6. 
auditoTB,  their  power,  6. 
bail,  proceeding  in  default  of  bail,  ib. 
tules  for  pleading  before  auditors,  ib. 
final  judgment,  form  of,  7. 
execution,  7. 

ACCOUNT  STATED: 
evidence  of  70  n.  (21) 


INDEX. 

ACKNOWLEDGMENT: 

of  debt ;  where  sufficient  to  take  case  out  of  statute  of  limitalk>iis» 
137. 

ACTION : 

commencement  of,  on  penal  statutes,  635. 

ACTION  ON  THE  CASE: 

where  case  or  trespass  is  the  proper  remedy,  444  to  452,  1292. 

what  b  the  true  criterion,  444.  | 

where  trespass  or  case  is  to  be  brought  for  irregsilar  distress, 

1294  n.  printed  by  mistake  4921.  *! 

where  trespass  or  case  is  to  be  brought  for  false  imprisonment, 

1054  n.  I 

ADJUSTMENT:  968.  } 

ADMINISTRATION : 

by  whom  to  be  granted,  763. 

where  void,  ib.  n. 

where  administration  de  bonis  non  is  necessary,  770. 

during  minority  of  executor,  771. 

durii^  absence  of  executor  beyond  sea,  ib. 

pending  litigation,  773. 

evidence  of,  742. 

ADMINISTRATOR : 

interest  of,  in  property  of  intestate,  766. 
actions  by,  782. 

gaeainst,  787. 
Tea  by,  792. 
ow  he  may  lay  demise,  in  ejectment,  717. 

ADMISSION : 

of  assets,  779. 

ADULTERY: 

action  for,  8. 

form  of  action,  9. 

what  will  bar  the  action,  1 1  n. 

correct  statement  of  Cibber  V.  Sloper,  10  n.  (4). 

what  circumstances  will  go  in  mitigation  of  damages,  12,  25. 

of  circumstances  operating  in  aggravation,  25. 

when  husband  ana  wife  hve  apart,  whedier  action  is  maintain- 
able, 12. 

how  statute  of  limitations  is  to  be  pleaded,  14. 

actual  marriage  must  be  proved,  15: 

new  trial,  in  what  cases  granted,  26. 
ADVOWSON : 

in  fee,  purchase  of,  when  not  simony,  563  n. 
AGENT4  I 

where  action  must  be  brought  against,  and  where  against  prin- 
cipal, 88  n. 

obtaming  money  illegally,  cannot  discharge  himself  by  paying  it 
over,  90  n. 

principal  is  civilly  responsible  for  acts  of,  810. 


INDEX. 

authorized  to  act  in  usual  way  of  business  ouly>  804  n. 
acceptance  of  bills  by,  307. 
«ee  Factor. 

AGREEMENT : 
nature  of,  44. 

parol,  45. 

illegal,  59. 

contrary  to  public  policy,  62. 

fraudulent,  o6. 

immoral,  68. 
void  by  stat.  of  frauds,  824. 
parol  evidence  of,  cannot  be  given,  in  what  case,  1374. 

AUEN: 

wife  of,  when  chargeable  as  a  feme  sole,  288. 
enemy  cannot  sue  on  a  policy  of  insurance,  976. 

ALTERATION: 

of  bills  of  exchange,  320. 

AMERCEMENT: 

in  court  leet,  debt  lies  for,  541. 

what  must  be  averred  in  the  declaration,  ib. 

ANABAPTIST : 

marriage  of,  22  n. 

ANCIENT  DEMESNE: 

must  be  pleaded  within  four  days,  728. 

Qus.     Whether  it  is  necessary  that  it  should  be  verified  by 

affidavit,  ib. 
bow  proved,  752. 

APPOINTEE : 

cannot  be  sued  as  assignee,  499. 

APPRENTICE : 

may  plead  infency  to  covenant  upon  an  indenture  of  appren- 
ticeship, 526. 

of  actions  by  masters  for  seducing  and  harbouring,  1096. 

master  entitled  to  wages  earned  by  impressed  apprentice,  ib. 

promissory  note  eiven  as  an  apprentice  fee,  is  void,  for  want  of 
consideration,  if  indentures  are  void,  393,  4. 

APPROVEMENT : 
of  commons,  436. 

APPURTENANT: 

common,  432. 
ARREST: 

what  acts  the  officer  may  justify  in  making  an  arrest,  34. 

may  be  made  without  touching  the  person,  35. 

evidence  of,  in  action  against  sherin  for  escape,  630. 

words  merely  will  not  make  an  arrest,  1193. 

trespass  for  false  imprisonment  will  lie  for  an  unlawful  arrest, 
as  on  mesne  process  not  returned,  893. 
or  not  being  the  person  named  in  the  writ»  894. 

Vol.  II.  lE 
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or  if  the  arrest  be  made  on  a  Sunday,  896^ 

or  after  return  day  of  writ »  897. 
origioal  arrests  only  prohibited  on  a  Sunday,  1 194. 
of  bail  on  arrests  on  mesne  process,  580. 
in  bankruptcy,  206. 

ARRESTS : 

loss  by,  945. 
ASSAULT  AND  BATTERY: 

what  acts  amount  to  an  assault,  27. 
the  remedy,  28. 
battery  defined,  remedy,  ib. 

where  it  lies,  ib.  i 

See  Declaration — Headings — ^Costs.  i 

ASSETS :  ^ 

of  the  replication  of  assets  to  a  plea  of  rLens  per  descent,  andf 

by  what  proof  it  may  be  supported,  598. 
admission  of,  779. 

ASSIGN : 

licence  to,  478. 

ASSIGNEE : 

of  reversion,  490. 

assignee  by  parol,  494. 

where  the  heir  may  be  charged  as,  495. 

where  liable,  though  not  named,  496. 

where,  if  named,  ib.  { 

appointee  cannot  be  sued  as  assignee  of  person  appointing,  499;.* 

of  parcel  of  estate  liable  on  covenant  to  repair,  iix 

liable  to  pay  rent  for  a  moiety  though  the  other  moiety  be 

evicted,  ib. 
not  liable  for  breaches  incurred  before  or  after  assignment,  ib. 
wbat  will  be  a  sufficient  conveyance  in  order  to  eipnerale,  500, 1  • 
of  tevm^  by  way  of  mortgage,  liaUe  to  coveaanls  ia  tW  tease, 

500n. 
but  devisee  of  equitable  estate  is  not  liable  as,  5(^3. 
of  tkt  averment  of  entry  and.  possessioA,  50U 
the  whole  estate  mast  fae  eonvey^i  to  makeaaaignee  ehai^geable,  ! 

502.  «  •   ^ 

ifnder-lessee  not  liable  as,  504.  ^ 

but  reserving  the  rent  to  the  lessee  will  not  exoneratje  assignee, 

ib. 
how  to  declare  against,  ib. 

actions  by  und  aigainst  assignee  of  reversion  are  transitory,  505« 
as  to  assignees  of  bankrupt  lessee,  see  tit.  Bankrupt. 

ASSIGNMENT:  • 

to  assignees  of  hankcppt*  hoV  proved,  270. 

general  assignnient  passes  futui^  agquired  personal  property  of 

bankrupt,  242,        '  * 

of  bond  by  chancellor,  after  fraudulent  commission,  243. 
where  leasee  may  plead  in  bar  to  debt  for  ren^  though  he  has 

assigned  over  the  premises,  612,  3. 
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of  the  covenant  not  to  assign  without  licence, 

what  is  a  breach,  478. 

assignment  by  operation  of  law,  no  breach,  480. 

discnaro;ed  by  leave  once  granted,  481. 
for  assignment  of  bail-bond,  see  tit.  Bail. 

ASSUMPSIT: 

nature  of  action  of,  44. 

of  the  indebitatus  assumpsit,  69. 

will  not  lie  on  special  agreement  until  terms  are  performed,  72. 

nor  where  remedy  of  higher  nature,  455  n. 

ofthe  declaration,  101. 

venue,  ib. 

as  to  the  day,  102. 

how  the  contract  ought  to  be  stated,  103. 

what  variance  will  be  fatal,  ib. 

of  stating  the  consideration,  104.  , 

assigning  breach,  106. 

averring  notice,  ib. 
or  request,  107. 
See  money  paid,  and  money  had  and  received. — Pleadings. 

ATTACHMENT : 

foreign,  may  be  given  in  evidence  under  general  issue  in  assump- 
sit, 119. 
meaning  ofthe  word  in  bankrupt  statute,  7  Jac.  1.  c.  15.  s.  2., 
196. 

ATTORNEY : 

actions  by,  for  the  recovery  of  fees,  160. 

statute  of  limitations  may  be  pleaded  to  action  brought  by  attor- 
ney for  his  fees,  161. 

of  giving  bills  to  their  clients  under  stat.  3  Jac.  1.  c.  7.  s.  1. 
and  cases  thereon,  ib. 

of  the  Stat.  2  G.  2.  c.  23.  s.  23.  relating  to  delivery  of  bills, 
162. 

where  necessary  to  deliver  a  bill,  163  to  166. 

bill  must  be  left  with  party  to  be  charged,  163. 

convejrancing  business  not  within  this  statute,  162  n.,   164, 

delivery  of  bill  af  counting-house  bad,  165. 

amount  of  bill  may  be  set  off,  though  it  has  not  been  delivered, 

166. 
attorney  must  prove,  that  action  was  not  brought  until  a  month 

after  delivery  of  bill,  635  n. 
negligence  cannot  be  set  up  as  defence  to  action  on  attorney's 

buT,  167.  • 

but  client  may  sue  attorney  for  negligence  or  unskilfulness,  168. 
what  proof  will  be  sofficien^for  thi^  purpose,  169. 
copy  of  a  bill,  in  what  cases  sufficient  evidence,  168. 
ofthe  Stat.  12  G.  2.  c.  13,  t.  6.  and  construction  thereof,  166. 
cannot  be  a  bankrupt,  unless  has  money  deposited  with  him  to 

layout,  181  n. 
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AVOWRY  AND  COGNIZANCE: 
requisites  of»  1 1 74. 

several  avowries  may  be  pleaded,  1 1 75. 
plaintiff  may  traverse  defeudant*8  being  bailiff,  ib. 
defendant  may  avow  that  locus  is  his  freehold,  1 176. 
how  tenant  in  common  must  avow,  1177. 
what  avownr  for  damage  feasant  must  allege,  ib. 
plea  in  bar, 

that  cattle  esoaped  through  defect  of  fences,  whsT 

it  must  state,  ib. 
right  of  common,  how  pleaded  by  copyholder, 

1178. 
tender  of  amends  cannot  be  pleaded  under  stau 
21  Jac.  1.  c  16.  s.  5.,  1180. 
»r  rent  arrears 
how  pleaded  at  common  law,  1 181'. 
under  stat.  11  G.  2.  c.  19.,  ib. 
this  statute  does  not  extend  to  rent  charges,  ib. 
sum  stated  in  avowry  to  be  due  for  rent,  not  material,  ib» 
for  rent,  where  part  is  not  due,  1 182. 
money  may  be  paid  into  court,  ib. 
of  avowries  for  rent  arrear  by  joint  tenant,  ib. 

parceners,  ib. 
tenants  in  common,  ib. 
eviction  may  be  pleaded  in  bar,  ib. 
what  proof  will  be  sufficient  on  the  non  tenuit,  1 183. 
nothing  in  arrear,  how  it  ought  to  conclude,  ib. 
tender  of  arrears,  when  it  may  be  pleaded,  1J84. 

AUCTION: 

sale  of  lands  by  auction,  within  the  fourth  clause  of  the  fourth 

section  of  the  stat.  of  frauds,  170,  838. 
assent  of  seller  signified  by  fall  of  hammer,  171 . 
verbal  declaration  of  auctioneers,  in  what  case  not  evidence,  ib» 
auctioneer  may  maintain  action  for  goods  sold  and  delivered,. 

though  the  prop<erty  was  sold  on  the  premises  of  the  owner,. 

172. 
puffing  vitiates  contract,  ib. 
where  the  duty  will  not  attach,  173. 
where  it  will,  174. 
statutes  relating  to  auctions  and  auctioneers — what  steps  must 

be  taken  to  avoid  payment  of  duty,  173  n. 
costs  paid  by  auctioneer  in  action  brought  against  him  ferfeoo-- 

very  of  deposit,  on  defect  of  title,  must  be  declared  for  spe- 
cially, 175. 
of  the  recovery  of  deposit  and  interest,  on  defect  of  title,  mi 

how  to  declare  for  interest,  175,  6. 
at  what  time  vendor  must  be  ready  with  title  deeds— must  fe-  < 

rify  abstract  at  the  day  fixed— making  out  good  title  aftci* 

wards  will  not  avail  him  at  law,  176,.  177. 
AUDITORS : 
in  account,  6. 
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AUTHORITY:    ^ 

moDey  paid  under  a  void  authority  may  be  recovered  in  action 
for  money  had  and  received,  79. 
•      party  justifying  under  an  autbdrity  must  set  it  forth  in  his  plea, 
36,906. 

AWARD: 

upon  an  award  to  pay  money'at  several  days,  assumpsit  will  lie 

for  each  sum  as  it  becomes  due,  545  n. 
an  what  cases  submission  to  an  award,  by  an  executor,  shall  be 

deemed  an  admission  of  assets,  781. 
on  money  awarded  to  be  paid  on  a  particular  daf  interest  is 

recoverable,  385. 


B. 

BAIL: 

of  the  obligation  on  sheriff  to  take  bail  on  arrests  on  mesne  pro«> 
cess,  by  colmmon  law  and  by  statute,  580. 

of  the  bail  bond— form — ix>nditioQ,  582. 

of  immaterial  variances' between  the  writ  and  condition,  582,  3. 

bonds  giren  to  plaintiff  or  his  attorney  not  within  the  statute, 
585  n.  ' 

of  the  assignment  of  bail-bond,  586. 

sheriff  not  compellable  to  assign  at  common  law,  ib. 

provisions  by  stat«  4  Aim^-c^  16.  to  remedy  the  inconveniences 

at  common  law,  586. 

in  what  court  action  on  bail-bond  mtistbe  brought,  587. 

not  necessary  to  aver  that  the  assignment  was  under  hand  and 
seal  of  sheriff,  588. 

nor  to  set  forth  names  of  witnesses,  nor  that  indorsement  was  at- 
tested by  them,  ib. 

profert  of  assignment  not  necessary,  ib. 
•    how  far  the  bail  are  liable,  ib. 

sheriff  must  consent  to  surrender ;  otherwise  the  party  will  not 
be  considered  as  in  his  custody,  589. 

of  the  plea  of  comperuit  ad  diem,  590. 

of  the  replication,  nul  tiel  record — how  it  ought  to  conclude, 

'  ib. 

BAILEE : 

answerable  for  mis-feasance,  though  there  was  not  any  consi- 
deration, 407. 

special,  may  maintain  trover,  1334* 
see  Carrier. 

BAILIFF : 

account  against,  2. 

the  being  bailiff  is  traversable 

in  replevin,  1 1 7^* 

and  now  in  trespass,  qu.  cL  fr.  1176  a. 


INDEX. 

BANK  NOTES: 
tender  of,  1 55. 

BANKRUPT : 

clergymen  and  peers  may  be  bankrupts,  179  n. 

so  feme  covert,  sole  trader ;  banker,  brickmaker,  broker,  butcher, 

factor,  shoemaker,  smuggler,  newsman,  1 80. 
innkeeper,  horse-dealer,  181. 

pawnbroker  and  stockbroker,  ib.  n.  4.  as  to  attorney,  ib.  n.  5. 
persons  resident  abroad,  but  trading  to  England,  182. 
but  infants,  femes  covert,  persons  buying  and  selling  profits  of 
land,  having  chattel  interest  therein,  cannot  be  bankrupts, 
183. 
nor  persons  drawing  bills,  ib. 
nor  farmer,  nor  builder,  ib.  183. 
nor  grazier,  nor  drover,  1 85  n. 
nor  contractors,  receivers-general,  holders  of  stock  in  trading 

companies,  185,6. 
of  the  several  acts  of  bankruptcy  ^  186. 
departing  the  realm,  189* 
beginning  to  keep  house,  191. 
otherwise  absenting  himself,  194. 
yielding  himself  to  prison,  196. 
fraudulent  arrest,  attachment,  or  sequestration,  ib. 
departing  from  dwelling-house,  197. 
causing  traudulent  conveyance  of  lands  and  goods,  197,  8. 
obtaining  protection,  205. 
lying  in  prison  two  months  after  arrest,  206. 
aay  on  which  arrest  is  made  is  to  be  included,  ib. 
if  act  of  bankruptcy  and  execution  on  the  same  day,  it  is 

open  to  inquire  which  had  the  priority,  206,  207.  n. 
escaping  out  of  prison  after  arrest,  207. 
if  act  be  done  with  intent  to  delay  creditors,  it  is  sufficient 
though  no  creditor  is  in  fact  delayed,  190  and  n. 
of  property  in  the  possession  of  bankrupt  as  reputed  owner. 

ot  the  statute  21  Jac.  1.  c.  19.  s.  1 1  .—construction  thereof, 

208. 
choses  in  action  within  this  statute,  ib. 
so  sales  upon  condition,  of  goods,  ib. 
cases  within  this  statute,  209  to  215. 
cases  not  within  215  to  227. 
of  the  statutes  1  Jac.   1.  c  15.  s.  14.  21  Jac.  I.  c.  }y, 

s.  14.,  227,  8. 
of  stat.  19  G.  2.  c  32.  s.  1.,  relating  to  payments  made  to 

and  by  bankrupts,  231. 
manner  of  construing  this  stat.  232. 
cases  upon  this  statute,  232  to  234. 
of  actions  by  assignees . 

for  money  had  and  received,  235. 
covenant,  236. 
debt,  ib. 
'  trover,  237. 
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ibrm  of  declamtion  by  assignees,  238,  1350. 

actions  against  assignees,  241. 

assignees  of  bankrupt  lessee,   not  cbargeabte,  except  on 

the  ground  of  possession,  501  n. 
assi^ees  may  do  acts  to  ascertain  whether  lease  be  beuefi- 

cial  or  not,  without  thereby  becoming  responsible  for  the 

covenants  in  lease,  ib. 
where  assignees  accept  lease  and  benefit  therefrom,  bank- 
rupt is  not  liable  for  rent  due  after  such  acceptance, 

249, 
where  action  will  lie  by  uncertififcated  bankrupt,  242. 
of  the  general  plea  of  bankruptcy,  244. 
when  it  must  be  signed,  ib. 
how  it  must  be  pleaded,  ib. 
evidence  required  to  support  it,  245. 
what  debts  certificate  will  discharge,  ih. 
plea  of  bankruptcy,  personal  discharge  only,  249. 
cannot  be  pleaded  to  actions  for  uncertain  damages,  ib. 
will  not  avail  under  second  commission,  unless  15  shillings 

in  the  pound  have  been  paid,  250. 
three  cases  under  stat.  5  G.  2.  c.30.  s.  12.  in  which  banle- 

rupt  cannot  avail  himself  of  his  certificate,  251,  2. 
effect  of  certificate  obtained  by  assignees  debtors  to  estate 

of  bankrupt,  252* 
express  promise  after  certificate  binding,  and  party  may  de- 
clare for  original  cause  of  action  ;  if  conditional  promise, 

must  shew  condition  performed,  254. 
discharge  of  debt  in  the  country  where  it  is  contracted ,  is  a 

discharge  every  where,  255. 
Stat  5  G.  2.  c.  30.  t.  28.  relating  to  set  off-— cases  thereon, 

256. 
what  must  be  proved  by  assignees,  259. 
commission  and  proceedings  are  evidence  of  trading  peti* 

tioning  creditor's  debt  and  act  of  bankruptcy,  unless 

there   is  notice  of  an  intention  to  dispute  them,  259, 

2(jO. 
commission,,  how  proved,  261. 
debt  of  petitioning  creditor,  what  sufficient,  262. 
of  commissions,  where  two  or  three  partners  commit  acts  of 

bankruptcy,  268 ;  but  see  1389. 
where  one  is  infent,  lunatic,  or  residing  Abroad,  ib,  268, 9. 
where  party  lies  two  months  in  prison,  at  what  time  com* 

mission  must  be  sned  out,  ib. 
persons  who  have  given  credit  to  bankrupt  may  prove  their 

debts,  as  if  they  were  payable  presently,  by  slat.  49  Geo.  3. 

c.  121.  s.  9.267. 
of  the  proof  in  trover  against  sheriff  for  taking  bankrupt's 

goods  in  execution,  270. 
in  what  cases  the  bankrupt  may  be  a  witness,  what  he  may 

prove,  ib. 
what  a  certificated  bankrupt  may  prove,  272. 
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where  an  uncertificated  bankrupt  may  be^  wkaess,  ibu 
in  what  cases  a  creditor  may  be  a  witness,  273. 

BARON  AND  FEME : 

justification  by  husband  in  defence  of  wife,  32. 

nusband  must  be  sued  in  lifetime  of  wife»  on  contracts  made  hy 
wife  before  coverture,  275. 

wife  is  liable  for  such  debt,  if  she  survive  husband,  ib.  n* 

cohabitation,  presumptive  evidence  of  assent  in  respect  of  con* 
tracts  made  by  wife  during  coverture,  276. 

presumption  of  husband's  assent,  destroyed  by  elopement  ^nd^ 
adultery  of  wife,  ib. 

husband  not  liable  for  debts  of  wife  turned  out  of  doors  for  hav- 
ing  committed  adultery  under  his  roof,  278. 

husband  paytn^  wife  separate  allowance,  is  not  liable ;  but  other- 
wise it  he  Goes  not  pay  such  allowance,  279,  280. 

husband  causelessly  turning  away  wife,  sends  credit  with  her 
for  necessaries,  281. 

person  permitting  woman  to  pass  as  his  wife  is  liable  for  neces* 
saries,  284. 

husband  not  bound  to  maintain  wife's  children  by  former  hus- 
band, 285. 

feme- covert  may  be  considered  as  feme  sole,  by  custom  of  city  of 
London,  or  by  civil  death  of  husband,  but  not  on  the  ground 
of  temporary  absence  of  husband,  285  to  287. 

where  husband  is  alien,  having  deserted  this  kingdom,  whether 
wife  may  be  considered  as  feme  sole,  288. 

in  what  cases  action  must  be  brought  in  joint  names  of  husband 
and  wife,  290. 

where  husband  must  sue  alone,  293. 

where  husband  and  wife  may  join,  or  husband  may  sue  alone, 
295. 

how  actions  must  be  broij^ht  against  huslkiud  and  wife,  299. 

for  slander  spoken  by  husband  and  wife,  there  must  be  separate 
actions,  301. 

BARRATRY: 

t^e  meaning  of,  as  applied  to  subjects  of  British  marine  insiv- 

ranee,  947. 
bow  it  may  be  committed,  948. 
not  necessary  that  the  master  should  derive  any  benefit  from  ihm 

act  done,  in  order  to  constitute  barratry,  949. 
but  there  must  be  fraud,  950. 

by  whom  and  against  whom  barratry  may  be  committed,  950, 1. 
no  barratry,  where  ship  owner  consents  to  acts  done,  951. 
not  necessary  that  loss  should  happen  in  the  act  of  committing 

barratry,  ib. 
allegation  that  ship  was  lost  by  fraud  and  neglect  of  master, 

equivalent  to  alleging  a  loss  by  barratry,  951,  2. 
master  having  been  relecued,  may  prove  barratry  to  have  been 

committed  with  consent  of  owner,  1016. 
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BARREN  LAND : 

what  snchy  and  exempt  from  tithe,  1272, 3,  4,  5. 

BASTARD : 

marriage  of,  19*  20. 

BATTERY : 

action  for,  28. 

BILL: 

attorney's,  162. 

in  equity,  where  not  evidence,  750,  L 

BILL  OF  EXCHANGE : 
definition  of,  303. 
peculiar  properties  of,  ib. 
of  the  parties,  their  names,  ib. 
a  bill  IS  a  simple  contract,  and  must  be  postponed  to  specialties 

in  a  course  of  administration,  304. 
of  the  capacity  of  contracting  parties— corporation— »infant-~ 

feme  covert,  305,  6* 
interest  in  bill  given  to  feme  covert  vests  in  her  husband,  and  he 

must  indorse  it,  306* 
agents  should  not  accept  in  their  own  names,  307. 
partners,  when  bound,  300. 
forms  of  foreign  and  inland  bill,  310,  11. 
bill  must  not  purport  to  be  payable  out  of  a  particular  fund,  or 

upon  a  contmgency ,  311. 
table  of  stamp  duties,  313,  4,  5. 
stamp  must  be  of  proper  denomination,  317. 
if  material  alteration  is  made  in  bill,  new  stamp  is  necessary, 

317. 
omission  of  date  not  material,  319. 
alteration  of  date  avoids  the  bill,  320. 
but  immaterial  alteration  of  bill  will  not  avoid  it,  322  n. 
words  "  or  order"  effect  of,  323,  4. 
**  value  received'*  not  essential,  324. 
consideration,  presumed  to  be  good,  ib. 
bills  given  for  gaming  or  usui^,  void  b3r  statute,  325,  & 
bill  orieinally  good  not  vitiated  by  indorsement  for  usurious 

consideration,  327. 
in  other  cases  of  illegal  consideration,  holder  must  be  affected 

with  notice,  or  have  taken  the  bill  after  it  became  due,  328. 
a  bill  may  be  negotiated  after  it  is  due,  unless  there  be  an 

agreement  for  the  purpose  of  restraining  it,  330  n. 
where  it  is  necessary  to  present  bills  for  acceptance,  332, 3. 
acceptance,  how  made— parol— -by  collateral  writing,  as  by  let- 
ter,—after  bill  become  due,  binding,  332  to  336. 
promise  to  accept  a  bill  to  be  drawn  in  future,  not  binding,  336. 
qualified  acceptance,  explained  and  illustrated,  338. 
partial  acceptance,  instance  of*  holden  good,  340. 
liability  of  acceptor,  340. 
may  be  sued  by  drawer,  ib. 
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upon  what  tenns  court  will  stay  proceedings,  when  acceptor  is 
sued  by  several  parties,  ib. 

acceptor  cau  be  discharged  by  express  agreement  only,  341. 

notice  of  non-acceptance  must  be  given  within  a  reasonable 
time,  341. 

reasonable  time,  question  of  law,  dependent  on  facts,  ih. 

notice  to  drawer,  ought  to  be  given  by  holder,  342  n. 

in  what  case  notice  may  be  dispensed  with,  as  where  drawer 
has  not  effects,  342. 

knowledge  by  drawer  of  the  insolvency  of  acceptor  is  not  equiva- 
lent to  notice  of  dishonour,  344. 

notice  to  indorser  necessary  in  all  cases  except  where  the  trans- 
action is  unfair,  345. 

must  be  given  by  holder,  345  n« 

sttbteqaent  promise  to  pay  is  a  waver  of  want  of  notice,  345. 

not  necessary  to  demand  payment  of  drawer^  346. 

how  to  declare  on  a  bill,  372,  3. 

contract  must  be  truly  stated,  373. 

what  variance  fatal,  ib. 

how  to  declare  on  bills  payable  to  fictitious  payee,  374. 

not  necessary  to  state  deliveiy,  374. 

how  plaintiff  may  declare  where  blank  indorsements  are  struck 
out,  374  n. 

how  to  declare  on  a  bill  payable  to  a  man*s  own  order,  375. 

how  to  declare  on  bills  accepted  payable  at  a  particular  plaoe^ 
375. 

how  to  declare  against  the  indorser,  376. 

of  adding  the  common  counts,  their  use  when  bill  drawn  on  im- 

S roper  stamp,  377. 
eration  of  common  counts  must  be  stated  in  particular, 

ib.  n. 
where  several  actions  are  commenced  by  holder,  upon  what 

terms  court  will  stay  proceedings,  378. 
of  the  reference  to  the  master  to  compute  principal  and  interest, 

after  interlocutory  judgment,  379. 
at  what  time  application  may  be  made  for  this  rule,  379. 
how  to  proofed  after  interlocutory  judgment,  on  bill  for  foreign 

money,  379. 
what  Must  be  proved  on  executing  writs  of  inquiry,  ib. 
evidekice-«»prodf  against  acceptor,  ib. 
i^iost  indorser,  ^0,  1. 

foreign  btll,  in  case  of,  protest  must  be  proved,  381. 
and  on  inland  bills,  if  stated,  381  n. 
acceptor,  in  what  case  a  witness,  382. 
where  |)ayee  may  prove  bill  void  for  want  of  stamp,  ib. 
drawer  may  provfe  bill  void  for  usury,  ib. 
in  what  cases  interest  is  recoverable,  383. 
how  computed,  384. 

demand  of  principal  in  particular,  sufficient,  385. 
see  Indorsement — Protest. 
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BILL  OF  LADING : 

where  property  passes  by  indorsement  of)  1331. 

BODY  CORPORATE : 
when  eztbcty  1141. 

BONA  NOTABILIA :  762. 

BOND: 

when  a  bond  is  payable^  if  a  day  is  not  mentioned  in  the  con- 
dition, 544. 

of  bonds*  covenants,  orpromises*  to  pay  money  at  several  days— 
when  action  may  oe  brought,  io, 

place  of  date  must  be  set  forth  in  declaration,  545. 

money  cannot  be  paid  into  court  in  debt  on  bond,  ib. 

of  the  pleadings  to  debt  on  bond,  546. 

non  est  factum,  ib. 

nil  debet,  bad  on  demivrer»  tb» 

how  to  prove  execution,  ib.  547. 

proof  or  delivery,  ib. 

of  the  general  rale  thst  subscribing  witness  must  be  called  to 
prove  the  execution,  ib» 

of  the  exceptions  to  this  rule,  547. 

how  to  prove  deed  executed  in  the  East  Indies,  548. 

bond  30  years  old  may  be  given  in  evidence  without  proof  of 
execution,  549. 

exception  to  this  rule,  ib. 

what  evidence  will  avoid  the  bond,  ib.,  550. 

matter  which  renders  bond  voidable  only  must  be  pleaded 
specially,  ib. 

how  one  of  two  obligors,  sued  without  the  co-obligor,  must 
plead,  ib. 

rules  for  pleading  accord  and  satisfaction,  551. 

duress,  551. 

of  the  replication,  552. 

of  avoiding  bonds  on  the  ground  of  immoral  consideration,  ib. 

of  bonds  made  in  restraint  of  trade,  553. 

what  restraint  the  law  permits,  ib. 

bond  given  for  the  purpose  of  suppressing  a  prosecution  for 
perjury  is  illegal,  555. 

obligor  may  plead  matter  whether  consistent  or  not  with  the 
condition,  555  n. 

of  considerations  illegal  by  statute  : — gaming— sale  of  offices- 
simony — usury,  557  to  568. 

bond  originally  good,  cannot  be  avoided  in  the  hands  of  a  bon& 
fide  holder,  on  the  ground  of  subsequent  usury,  567. 

bond  conditioned  to  perform  covenants,  591. 

how  the  obligee  used  to  proceed  at  common  law,  ib. 

inconveniences  of  this  mode,  592. 

of  the  remedy  provided  by  stat.  8  &  9  W.  3.  c.  11.  592  to  5d5. 

construction  of  this  statute,  592  n. 

bond  debts,  where  bona  notabilia,  764,  5. 

how  paid  in  a  course  of  adffiinistretioD,  777. 
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replevin  bond* 

conditicm  of,  1161* 

how  construed,  1162. 

bow  the  breach  may  be  assigned,  1 163. 

nenalty  of,  fixed  by  stat.  11  G.  2.  c.  19.  s.  23.,  1164. 
in  trover  for  a  bond,  not  necessary  to  set  forth  date,  1359. 
for  debt  on  bond  of  ancestor  against  heir,  see  Heir. 

BOTTOMRY : 

definition  of,  1024. 

difference  between  bottomry  and  a  mere  loan,  1025. 

statutes  relating  to,  ib. 

BREACH : 

of  close,  1286. 
of  pound,  686. 

of  assigning  the  breach  in  assumpsit,  106. 

covenant,  507. 

debt  on    bond  conditioned  to  per- 
form covenants  at  common  law, 
and  under  stat.  8  and  9  W.  3.  c 
11.591. 
on  replevin  bond,  1 163. 

BRIBERY: 

debt  on  stat  against,  641. 

BRICKNAKER: 

bankrupt,  180. 
BROKER : 

where  agent  of  both  parties,  849. 

stock,  cannot  sell  on  credit,  804  n.  ^ 

bought  and  sold  notes  by,  171  n.  849  n. 

BULL,  PAPAL : 

exemption  of  tithe  by,  1267. 

BY-LAWS : 

Where  good,  1142. 
void,  1 143. 
evidence  of,  1145. 

c. 

CANCELLING : 

wills,  what  an  effectual  cancellation,  866. 
acceptances  of  bills  of  exchange,  338  n. 

CANONS : 

of  1603  not  binding  on  laity^  proprio  vigore,  762  n. 

CAPTURE: 

definition  of,  941. 

of  losses  by,  ib. 

insurance  against  all  captures  does  not  include  British  capture, 

943. 
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CARRIER : 

of  common  carriers  and  their  responsibility,  403. 
who  are  common  carriers,  ib« 
how  far  their  liability  extends,  406* 
as  to  loss  by  (ire,  ib. 
by  robbery,  407. 
coach  owners  not  liable  for  inevitable  accident,  408. 
of  the  notice  given  by  carriers,  form  of,  ib. 
cases  relative  to  the  construction  of  general  notices,  409  to  414. 
statutes  limiting  the  responsibility  of  ship-owners,  415,  6. 
statutes  empowering  J.  P.  to  fix  the  rates  of  land-carriage, 

417,  8. 
how  the  lien  of  carriers  arises,  418. 
of  actions  against  common  carriers— must  be  brought  by  the 

owner  of  the  goods,  420. 
same  rule  holds,  in  the  case  of  carrier  by  water,  421. 
of  the  declaration,  on  the  custom  of  the  realm,  breach  of  duty, 

assumpsit,  422,  3. 
conveniences  and  inconveniences  attending  the  different  forms 

of  declaring,  424. 
trover  will  not  lie  against  carrier  for  mere  loss,  425. 
where  trover  will  lie,  ib.  n. 
liable  as  at  common  law,  if  he  takes  up  goods  at  intermediate 

places,  where   notice   limiting  his  responsibility   is   not 

affixed,  414  n. 
ship-owners  liable  in  respect  of  freight— of  declaring  against 

partners,  425. 
general  form  of  declaration  sufficient,  although   carrier  has 

given  notice,  426. 
owners  of  chartered  ship  liable,  though  king's  pilot  on  board, 

426. 
In  what  cases  money  may  be  paid  into  court,  ib. 
evidence  of  anything  not  amounting  to  legal  excuse  immaterial, 

427. 
master  good  witness  in  action  against  ship-owner,  428. 
book-keeper  a  good  witness,  ib. 

CASE: 

where  case  or  trespass  is  the  proper  remedy,  444. 
where  special  action  on  the  case  or  trover,  1360, 1. 
case  lies  against  sheriff  for  taking 'insufficient  pledges  in  reple- 
vin, 1164. 
case  lies  for  preventing  a  party  from  distraining,  687. 
so  for  rescuing  a  distress,  ib. 

against  a  sheriff  for  an  escape  on  mesne  process,  or  in  execu- 
tion, 618. 
for  a  nusance, 

disturbance  of  common,  438. 
how  to  declare,  ib. 

disturbance  of  seat  in  a  pew,  1104,  n. 
darkening  windows,  1102. 
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malicious  prosecution,  1048. 

— —  arreit,  1051. 
for  a  rescous  of  person  arrested,  1193. 

for  shooting  off  a  gun  to  the  injury  of  plaintiff's  decoy,  450, 1, 
use  and  occupation^  1365. 

CASUAL  EJECTOR: 

judgment  against,  721. 

CAVEAT  EMPTOR : 

where  this  rule  applies,  85. 

CERTIFICATE; 

of  the  judge  under  stat.  22  and  23  Cat.  2.  to  entitle  plaintiff  to 
full  costs,  40. 

under  stat.  8  &  9  W.  3.  that  there  was  a  reason- 
able cause  for  making  a  person  defendant  in 
trespass,  41. 
under  stat.  43  Eliz.  c.  6.  to  deprive  plaintiff  of  full 
costs,  42. 
bankrupt's  certificate,  244,  251. 
gamekeeper^s  certificate,  890,  1. 

penalty  for  not  producing  game  certificate  on  demand,  ib. 

CHANCERY . 

bill  in,  750,  1. 
CHAPEL: 

what  within  marriage  act,  16,  17  n. 

CHARTERS: 

construction  of,  1138. 
CHURCH  SEAT: 

action  on  the  case  for  disturbance  of,  1 104,  n. 

CHURCHWARDEN: 

is  within  the  meaning  of  the  words  **  other  officer,^*  in  stat.  24 
G.  2.  c.  44.,  903,  n. 

CLAUSUM  PREGIT: 

where  it  lies,  1286. 
COCK  FIGHT : 

wager  on,  1379. 

COGNIZANCE : 

in  replevin,  nature  of,  1174. 

COMMAND  ^ 

traversable  in  replevin  or  trespass  laid  transitorily,  and  now  in 
trespass,  quare  clausum  fregit,  1176,  n. 
COMMENCEMENT  OF  ACTION: 

how  shewn,  63$,  n.  888,  n. 
COMMERCE: 

illegal,  976.  7. 

COMMISSION: 

of  bankrupt,  261. 

maliciously  suing  out,  243,  4,  452.  n, 

supersedeas  of-— evidence  of,  273. 
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COMMITTEE  OF  LUNATIC: 
cannot  bring  ejectment,  698. 

COMMON : 

right  of,  defined*  429. 
of  pi^ure*  430, 
its  kinds,  ib. 
appendant,  431. 
sans  nombre»  ib. 
appurtenant,  430. 
because  of  vicinage,  430. 
in  gross,  434. 
of  fishery,  818. 

of  the  interest  of  the  owner  of  the  soil,  435. 

of  the  statute  of  Merton  and  other  statutes  relating  to  improve* 

ment,  436. 
what  rieht  the  lord  may  enclose  against,  ib. 
right  of  common,  plea  of,  1 178. 
COMMONER: 

in  what  case,  may  abate  nusance,  437. 

of  actions  on  the  case  by,  438. 

how  to  declare,  ib. 

what  injury  sufficient  to  maintain  action,  ib. 

how  to  plead  licence  from  lord  to  dig  turves,  ib. 

of  the  anc^eqt  remedy  for  surcharge,  439. 

of  the  modem  remedy  by  action  on  the  case,  ib. 

how  to  declare,  ib. 

where  person  claiming  common  ip  the  saiae  place  may  be  a 

witness,  440,  1178,n. 
of  pleading  a  prescription  for  common  during  part  of  the  year, 

how  a  copyholder  ought  to  plead  when  claiming  common, 
either  in  the  lord's  soil  or  in  the  soil  of  other  personi»a  ib. 

inhabitants  of  a  vill„  UQless  ipoorporatedy  oumqK  jvfetmb^  for 
common,  1179. 

of  variances  between  prescription  for  common  as  laid  and  found, 
1180. 

COMPETENT  WITNESSES : 
who  are,  858. 

COMPOSITION : 

with  creditors,  66. 

effect  of,  where  commission  afterwards  issues,  255. 

real,  for  tithes,  1271. 

CONCEALMENT : 

where  it  vacates  contract  of  insurance,  982. 

CONDEMNATION: 

effect  of,  as  to  property,  1294,  printed  4921. 

CONDITION: 

of  the  nature  of  conditions  precedent  in  assumpsit,  108. 

in  coveo^i^  aiQ, 


. 
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CONSEQUENTIAL  DAMAGES: 
action  for,  444. 

CONSIDERATION : 

of  the  considefation  re<}uired  to  8up|K)rt  an  assampsit,  45. 
must  be  of  some  value  in  contemplation  of  law»  46. 
where  forbearance  of  suit  is  a  sufficient  consideration,  4$. 
where  not,  50. 

must  move  from  plaintiff,  52. 

party  undertaking  must  have  power  to  perform  it,  53. 
past  or  executed,  not  sufficient,  54. 

now  the  consideration  ought  to  be  stated  in  the  declaration,  104. 
of  insufficient  consideration,  105. 
executory  and  executed,  ib. 
'    where  matter  dehors  the  deed  may  be  averred,  in  order  to  shew 
illegal  consideration,  555. 
consideration  of  bill  of  exchange,  324. 
of  promissory  note,  393. 

CONSIGNOR: 

where  he  may  stop  in  transitu,  1234. 

CONSOLIDATION: 

rule,  explanation  of,  974. 

CONSPIRACY : 

how  the  modem  action  on  the  case  for  malicious  prosecution 
differs  from  the  old  action  for  a  conspiracy,  1048,  9. 
CONSTABLE: 

action  against,  must  be  laid  in  proper  county,  899. 

may  plead  general  issue,  ib. 

entitled  to  double  costs,  ib. 
(  but  must  procure  certificate,  900. 

no  action  will  lie  against,  until  demand  made  of  the  perusal  and 
copy  of  warrant,  902,  3,  4. 

must  be  commenced  within  six  months,  905. 

in  what  cases  constable  may  justify  an  arrest,  910. 
CONSTRUCTION:     - 

of  coYcnants,  456. 

of  policy,  933. 

of  charters,  1138. 
CONTRACT: 

open  and  rescinded,  663. 
CONTRIBUTION : 

78  n. 
CONVERSION: 

what  shall  be,  1340,1. 
CONVOY: 

warranty  to  depart  With, 

meaning  of,  990. 

Stat.  43  G.  3.  c.  57.  obliging  ships  to  sail  with,  993. 

COPY  OF  INDICTMENT : 

in  felony,  only  granted  by  leave,  1057* 
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COPYHOLD: 

grantee  of  the  revenion  of  copyhold  lands  is  within  the  inten- 
tion of  the  Stat,  32  H.  8.  c.  34.  and  may  maintain  covenant 
against  lessee,  &c.  493. 

ejectment  may  be  brought  by  a  bishop  for  a  forfeiture  of  copy- 
hold committed  during  the  vacancy  of  the  see,  696  n. 

heir  may  maintain  ejectment  for  copyhold  before  admittance,  ib. 

but  until  admittance  of  surrenderee,  surrenderor  remains  seised, 
and  if  he  die  his  heir  may  bring  ejectment,  ib. 

how  surrenderee,  after  admittance,  may  lay  the  demise,  ib.,  717. 

devisee  of  devisee,  who  died  before  admittance,  cannot  main- 
tain ejectment,  696  n. 

not  within  the  stat.  against  fraudulent  conveyances,  ib.  or  the 
Stat,  of  frauds,  relating  to  devises  of  lands,  852. 

CORPORATION : 

see  Bill  of  Exchange, 
aggregate,  may  maintain  ejectment,  695. 
ought  to  state  that  the  demise  was  by  deed,  718. 
must  execute  a  letter  of  attorney  to  some  person,  empowering 

him  to  enter  on  the  land,  702. 
incidents  and  powers,  1141,  2. 
when  extinct,  1141. 

CORRECTION : 
of  children,  36. 
scholars,  ib, 
servants,  ib. 

COSTS : 

in  assault  and  battery^  40. 

Stat.  22  &  23  Car.  c.  9.  preventing  plaintiff  from  recovering 

more  costs  than  damages,  unless  judge  certify,  ib. 
to  what  cases  it  does  not  extend,  ib. . 

Stat  8  &  9  W.  3.  c.  11.  giving  costs  to  defendants  in  trespass 
who  are  acauitted,  unless  judge  certify  that  there  was  reason- 
able cause  tor  making  them  defendants,  41. 
to  what  cases  it  does  not  extend,  ib.  41  n.  1191, 1364. 
Stat.  8  &  9  W.  3.  c.  11.  s.  4.  giving  full  costs  for  wilful  and 

malicious  trespasses,  42.     See  Trespass. 
Stat.  43  Eliz.  c.  6.  s.  2.  whereby  plaintiff  may  be  deprived  of 
costs  by  a  certificate,  42. 
construction  thereof,  ib. 
in  replevin, 

plaintiff  entitled  to  costs,  by  virtue  of  the  stat.  of  Gloucester, 

1191. 
defendant  avowing  for  rent,  custom,  or  service,  entitled  to 

costs  by  stat.  7  H.  8.  c.  4.,  ib. 
this  stat.  extends  to  avowries  for  heriots,  but  not  to  an 
amerciament,  ib. 
in  slander, 

plaintiff  recovering  under  AOs.  is  only  entitled  to  so  much 
costs  as  damages  amount  to,  1232. 
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in  debt  on  ctat.  2  &  3  E.  6.  for  not  settine  forth  tithes, 

plaintiff  obtaining  judgment  entitled  to  costs  by  slat, 
8&9W.  3.  c.  11.8.  3.,  1266. 

and  by  the  same  stat*  defend^mt  is  entitled  to  costs  if  phun- 
tiff  be  nonsuit,  &c.,  tb.  1267. 
in  trespass, 

01  the  inconveniences  resulting  from  the  staL  of  Gloucester 
giving  full  costs,  vhere  the  smallest  damages  were 
given,  1322. 

of  the  remedy  provided  by  stat.  22  &  23  Car.  2.  c  9.,  ib. 

of  the  construction  of  this  statute  as  far  as  it  relates  to  local 
trespasses,  ib.  1323. 

what  actional  are  within  the  stat.,  ib. 

this  stat.  does  not  extend  to  a  mere  asportavit  of  personal 
property,  ib.  1324. 

if  It  appear  on  the  (ace  of  the  dedaratumf  that  the  free- 
hold might  have  come  in  question,  it  is  sufficient  to  bring 
the  case" within  the  stat.,  1325. 

plaintiff  is  nQt  entitled  to  costs  of  increase,  merely  because 
a  view  has  been  had,  ib. 

of  the  cases  to  which  the  stat.  does  not  apply,  1325. 

of  thestat.  4  &  5  W.  and  M.  c.  23.  s.  10.  giving  full  costs 
agsunst  inferior  tradesmen,  found  guilty  of  hunting,  fish- 
ing, &c.  1326,  7. 

of  the  persons  within  the  description  contained  in  this  act, 
ib. 

of  the  stat.  8  &  9  W.  3.  c.  1 1.  s.  4.  against  wilful  and  ma- 
licious trespasses,  1327. 

judge  not  bound  to  certify  under  this  stat  although  tres- 
pass be  committed  after  notice,  ib. 
in  trover, 

plaintiff  recovering  damages  to  any  amount  is  entitled  to 
full  costs,  1364. 

COUCHANCY: 

meaning  of,  432  n.,  441. 

COUNTERMAND: 

a  licence  executed  is  not  countermandable,  but  otherwise  when 
it  is  executory,  1112. 

COUNTERPART: 

where  evidence,  744. 

COURT I 

sentence  of  a  council  of  war,  conclusive  in  an  acbon  of  battery, 
36. 

COVENANT! 

express  and  implied  covenants  defined,  454. 

damages  only  reooveiable  in  actions  of  covenant,  454. 
on  promises  by  deed,  covenant,  or  debt,  the  only  re- 
medy, 455. 
exceptions  to  this  rule,  ib.  n. 
how  covenants  areto  be  conatnied,  456. 
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covenants,  in  general  terms,  frequently  narrowed  and 
confined,  457. 

cases  illustrating  this  rule,  457  to  460. 

express  covenants,  nature  of,  461. 

party  bound  to  perform  duties  and  sustain  charges  im- 
posed by  his  own  contract,  notwithstanding  inevitable 
accidents,  463. 

as  in  the  case  of  sudden  flood,  ib. 

or  fire,  464. 

of  the  relief  afforded  by  a  court  of  equity  in  these  cases, 
ib.,  465. 

lessee  and  his  personal  representative  are  bound  by  ex- 
press covenants  running  with  the  land  after  assign- 
ment, 466. 

illustration  of  this  rule,  ib.  467. 
implied  covenants  explained,  469. 

instances  of,  ib. 

follow  the  nature  of  the  interest  granted,  470. 
restrained  and  qualified  by  express  covenants,  470. 
joM  and  several  covenants,  471. 

action  follows  the  nature  of  interest,  ib. 

where  the  interest  is  joint,  action  must  be  brought  bv 
survivors,  and  death  of  companion  must  be  averred, 
473. 

consideration  cannot  be  presumed  to  support  a  deed  void 
on  the  ^ce  of  it,  475. 

covenant  by  husband  with  trustees,  for  maintenance  of 
wife  in  case  of  separation,  is  good,  475. 

relative  covenants  in  void  lease  are  void,  476. 

but  independent  covenants  are  not,  ib. 

assignee  of  void  lease  cannot  maintain  covenant,  477. 
what  will  be  a  breach  of  covenant  not  to  assign  without  licence, 
478. 

extends  only  to  acts  of  the  party,  and  not  to  assignments 
by  operation  of  law,  except  in  the  case  of  fraud,  480. 

discharged  by  leave  once  granted  either  to  alien  whole 
or  part,  481. 
covenant  for  quiet  enjoyment  extends  not  to  entries  by  strangers, 
482. 

how  the  declaration  must  be  framed  for  breach  of  such 
covenant,  483. 

of  the  manner  of  averring  title  in  party  evicting,  484. 

cases  illustrating  this,  484  to  486. 

what  will  be  a  sufficient  averment  where  the  covenant  is 
particular,  486. 
•  in  what  cases  the  heir  may  maintain  covenant,  488. 

where  an  executor  may  sue,  488. 

of  the  action  of  covenant  by  assignee  of  the  reversion 
and  assignee  of  the  term,  490. 

provisions  of  stat.  32  H.  8.  c.  34.  relating  to  assignees 
of  the  reversion,  490,  L 

3  a2 


INDEX. 

construction  of  this  statiUef,  492. 

copy  hod  Is  within  it,  493.    . 

assignee  of  reversion  of  part  may  maintain  oovcmmiv 

491  n. 
assignee  by  parol  might  have  maintained  covenant  at 

common  law,  494. 
where  heir  may  be  charged  as  assignee^  495. 
eiecutor  liable  on  covenant  of  testator,  ahhongh  nol 

named,  ib. 
of  laying  the  venue  in  actions  on  covenants  in  leases, 

where  transitory,  where  local,  504,  5. 
requisites  of  declaration,  505,  6. 
of  averring  delivery  subsequent  to  the  making  of  deed,  506. 
how  to  set  forth  the  provisions  of  the  deed,  ib. 
of  the  daneer  attending  the  setting  forth  the  deed  at 

lenG;th,  507  n. 
how  husband  seized  in  right  of  wife  must  declare,  507. 
of  assigning  the  breach  in  covenant,  ib. 
accord  and  satisfaction  may  be  pleaded  in  discharge  of 

damages^  523. 
but  a  covenant  to  pay  money  cannot  be  discharged  with- 
out deed,  ib. 
lessee  may  plead  evidion  in  bar  of  covenant  for  rent» 

but  not  a  trespass,  525. 
infancy  must  be  plesided  specially,  526. 
infant  apprentice  not  bound,  except  by  custom,  ib. 
levied  by  distress  cannot  be  pleaded,  527. 
in  what  case  necessary  to  reply  the  estoppel  to  nil  habuit 

in  tenementis,  ib. 
assignee  of  reversion  may  take  advantage  of  estoppel 

running  with  the  land,  ib. 
what  is  necessary  in  order  to  give  a  party  the  benefit  of 

an  estoppel,  528. 
where  the  estoppel  will  not  operate,  529. 
where  defendant  may  plead  performance  generally,  and 

where  he  must  plead  specially,  533.    • 
on  covenant  to  build  an  house,  or  pay  rent,  release  must 

be  given  after  covenant  broken,  534. 
notice  of  set-off  cannot  be  given  in  evidence  upon  non 

est  factum,  535. 
unliquidated  damages  cannot  be  set  off,  ib. 
of  payment  of  money  into  court,  in  what  cases  it  is  per- 
mitted, 536. 
variance  between  declaration  and  evidence,  530. 
court  is  bound  to  give  judgment  for  plaintiff,  if  there  be 

a  breach  of  covenant,  although  it  is  stated  informally, 
538. 

CREDIT : 

mutual,  256,  7. 

CRICKET: 

a  game  within  the  stat.  of  Ann.,  1345  n. 
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CRIMINAL  CONVERSATION: 
see  Adultery. 

CUSTOM: 

see  Prescription. 

Bs  to  notice  of  setting  out  tithe,  1110. 


D. 

DAMAGE  FEASANT . 
avowry  for,  1177. 

DAMAGES : 

unliquidated  cannot  be  set  off,  535. 

what  circumstances  will  operate  in  increase,  and  what  in  miti- 
gation,  of  damages  in  an  action  for  adultery,  25. 

how  the  damages  are  to  be  assessed  upon  a  verdict  against  joint 
trespassers,  39. 

special  damage,  in  conseauence  of  words  actionable  in  them- 
selves, must  be  stated  in  declaration  with  precision  and  cer* 
tainty,  1 224. 

where  words  are  not  actionable  in  themselves,  special  damage 
must  be  stated  and  proved,  1225. 

damages  for  conversion  of  bill  of  exchange,  how  calculated, 
1363. 

DATE: 

of  bill  of  exchange,  319. 
of  bond,  544.' 
of  policy,  929. 

DAY: 

when  inclusive,  206. 

fraction  of,  when  allowed,  207. 

DEBT: 

for  what  it  lies,  540, 1. 

in  the  debet  and  detinet,  or  detinet  only,  596,  610. 
what  must  be  alleged  in  debt  on  an  amerciament,  541. 
debt  lies  on  promissory  note,.  ib« 

foreign  judgment,  542. 
not  necessary  that  plaintiff  should  recover  exact  sum  demanded, 

543. 
on  5ofu2, 

see  Bond. 
onjudgmenif 

on  what  judgment  it  lies,  603,  4. 

judgment  must  be  unsatisfied,  604. 

where  venue  must  be  laid,  ib. 

nul  tiel  record  to  Irish  judgment  must  conclude  to  the 

country,  ib. 
writ  of  error  cannot  be  pleaded  in  bar,  ib.  605. 
costs  not  recoverable,  unless  by  special  order,  ib. 
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tenant  for  life  may  maintain  debt  for  rent  arresr,  605. 

executor  of  persons  seized  of  rent  service,  &c.,  may  main- 
tain debt,  606. 

lessee  for  yean,  having  assigned  his  term,  may  main- 
tain debt,  ib. 

of  the  Stat  4  G.  2.  c.  28,  against  tenants  holding  over 
wilfully,  ib. 

notice  to  quit  in  writing  includes  demand,  607  n. 

action  may  be  brought  on  this  statute  after  recovery  in 
ejectment,  608. 

tenant  holding  over  after  notice  given  by  hioielf,  shall 
pay  double  rent,  609. 

not  necessary  that  notice  should  be  in  writing,  ib.  n. 

it  seems,  that  action  cannot  be  maintained  on  this  stat., 
after  recovery  in  ejectment,  610  n« 

where  debt  by  lessor  against  lessee  may  be  brought,  610. 

where  by  grantee  of  reversion  against  lessee,  or  by  les* 
SOT  against  assignee,  ib. 

where  debt  by  executor  must  be  in  the  debet  and  de- 
tinet,  and  where  in  the  detinet  only,  ib. 

debt  lies  for  use  and  occupation,  61 L 
a^avMi  sheriff  for  escape, 

see  Lsaipe. 
of  debt  on  stat.  against  bribery  at  elections  of  members  of  par- 
liament, 641. 

provisions  of  the  statute,  642,  3. 

discoverer  indemnified  against  penalties,  643. 

giving  the  bribe  constitutes  the  offence,  whether  party 
bribed  break  his  promise  or  not,  ib. 

DEBTEE  EXECUTOR: 

where  debt  is  released  by  making,  574. 
DECEIT : 

action  on  the  case  lies  for,  654. 

on  implied  warranty,  ib. 
scienter  must  be  averred  and  proved,  6o5. 
action  lies  for  deceit  against  any  person  who  deceives,  by  a  fafoe 
assertion,  another  who  has  placed  a  reasonable  confidence  m 
him,  656. 

DECLARATION : 

entitled  generally,  to  what  it  relates,  74  n. 
where  must  be  entitled  properly,  158. 

DEED :  » 

how  avoided  by  rasure,  or  alteration,  550. 
where  profert  is  necessary,  506  n. 
case  will  not  lie  where  there  is  a  deed,  455. 
exceptions  to  this  rule,  ib.  n. 
where  the  counterpart  is  evidence,  744^ 

where  a  deed  from  its  antiquity  may  be  given  in  evidence  with- 
out proof  of  execution,  549. 
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DE  INJURIA  SUA  PROPRIA: 

de  injuriiL  8U&  propria  absque  tali  caus^,  a  good  replication  to 
justifications  consisting  merely  of  matter  of  fact»  as  son  as- 
sault demesne,  38. 

but  not  where  defendant  insists  on  a  right,  1319. 

DEL  CREDERE : 

commission,  nature  of,  801  n. 
^  DELIVERY: 

of  attomey*s  bill,  162. 

of  deed,  what  sufficient,  546* 

to  carrier,  vests  property  in  vendee,  420  n. 

DEMAND  AND  REFUSAL: 

when  evidence  of  a  conversion,  1360,  L 

DEPARTURE: 

what  shall  be  in  replevin,  1157. 

DEPOSIT: 

at  sale  by  auction,  when  recoverable,  175. 

DEPOSITION : 

where  not  evidence,  750,  1.    ^ 
of  Gentoo,  858. 

DESCENT: 

where  it  tolls  entry,  729. 

DETINUE : 

where  this  action  will  lie,  667. 

the  goods  or  value  may  be  recovered,  ib. 

property  must  be  in  plaintiff,  at  the  time  of  the  action  brought, 

668. 
but  property  without  hailing  had  possession  is  sufficient,  ib. 
detinue  will  lie  for  specific  goods  only,  ib. 
defendant  must  be  in  possession,  669. 
grounds  of  the  action,  ib* 
bailment  not  traversable,  ib. 
of  the  general  iteue  non  detinet,  670. 
what  may  be  given  in  evidence  under  it,  ib. 
form  of  the  judgment,  ib. 

DEVASTAVIT : 

what  is  such,  295,  780. 

DEVIATION : 

nature  and  effect  of,  on  contracts  of  insurance,  1000. 
what  will  justify  a  deviation,  1003,  4t 

DEVISE : 
see  Will. 

DEVISEES : 

liability  of,  upon  bond  made  by  testator,  600, 1. 

DEVISEE  OF  TERM : 

what  he  must  prove,  742w 

DISCONTINUANCE: 
in  pleading,  4  n. 
of  estate^  730. 
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of  the  different  methods  by  which  an  estate  mmy  be 

ib. 

ttat.  11  H.  7.  c.  20.  relating  to  discoDtinuaDces,  by  wife,  731. 
Stat.  32.  H.  8.  c.  28.  relating  to  discontinuances  by  hnsbaiid.  732. 

DISSEISIN : 

what  amounts  to,  739« 
DISSEISOR : 

account  does  not  lie  against,  1. 
DISTRESS : 

distress  formerly  considered  as  a  pledge  only,  671. 
for  what  a  distress  may  be  taken  at  common  law,  by  prescrip- 
tion, by  statute,  672. 
of  the  general  rule,  that  all  moveable  chattels  may  be  distraiiied 

for  rent  arrear,  674. 
what  things  are  priTileeed  absolutely,  675. 
what  ooDCUtionally^  676. 
what  may  be  distrained,  damage  feasant,  677. 
who  may  distraint 

recoverors  of  manors^  &c.,  678. 
personal  representatives  of  tenants  of  freehold  rents,  ib. 
husbands  seized  in  right  of  their  wives,  ib. 
tenants  pur  auter  vie,  ib. 
person  entitled  to  separate  herbage,  679. 
tenant  in  common,  679. 
executor,  ib. 
mortgagee,  ib. 
commoner,  ib. 

lessee  for  ^ears  having  assi^ed  cannot  distrain,  680. 
of  lib  Ume  at  wfach  a  distress  may  be  Usken^ 
at  common  law,  681. 
by  Stat.  8  Ann.  c.  14,  ib. 
possession  of  personal  representative  is  the  possession  of 

tenant  under  this  statute,  681. 
distress  for  rent  must  be  taken  in  the  day-time,  ib. 
ofthsflaoe  where  a  distress  may  he  tahen^ 

distress  for  rent  service  must  be  taken  on  the  land,  682. 

of  distrainins  in  houses,  ib. 

if  separate  demises,  distress  must  be  on  the  several  pre* 

mues,  ib. 
of  fresh  suit,  ib. 

how  to  proceed  when  goods  are  clandestinely  removed,  685. 
of  driving  the  distress  out  of  the  hundred,  685,  6. 
remedy  for  the  same,  ib. 
where  growing  crops  may  be  laid  up,  684. 
of  the  sale  of  distresses  for  rent  arrear  under  stat.  2  W.  3t 

M.  c.  5.,  685. 
where  an  action  for  pound*breach  will  lie,  686» 
duty  of  pound-keeper,  ib. 
where  rescous  lies,  687. 

of  abusing  the  digress,  and  thereby  becoming  a  trespasser 
ab  initio,  688. 
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Statute  provisions  on  this  subject,  11  Q,  2.  c.  19.  s.  19. 

and  17  Q.  2.  c.  38«  s.  8.,  ib. 
construction  of  11  G.  2.  c.  19.  s.  19.,  1294  n.»  printed 

4921. 
trespass  will  not  lie  for  excessive  distress  merely,  689. 
nor  for  irregular  distress,  where  irregularity  is  not  an  act 

of  trespass,  1294,  printed  4921. 

DISTURBANCE : 
of  common,  437. 
of  seat  in  pew,  1104  n. 

DITCHES : 

rule  concerning,  1288. 
DIVIDENDS : 

not  apportionable,  614  n. 

DOCKET : 

of  judgement,  where  necessary,  777  n. 

DOlfiBSDAY: 

book,  evidence  as  to  ancient  demesne,  752, 

DOOR: 

breaking  open,  1310, 

DRUNKENNESS : 

where  ground  of  avoiding  deed,  550. 

DURANTE  ABSENTIA : 
administration,  771,2. 

DURESS: 

plea  of,  to  debt  on  bond,  551. 
must  be  of  the  person,  ib. 
replication  to  plea  of,  552. 
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KJECTMENT : 

nature  of  the  action,  692. 

short  account  of,  ib* 

party  who  has  the  lesal  estate  must  prevail,  693. 

explanation  of  Lord  Mansfield's  doctrine  in  Lade  v.  Holford,  ib. 

plaintiff  must  recover  on  the  strength  of  his  ovni  title,  694. 

6y  whom  efeetmaU  mav  he  htrmghi^ 

by  copyholders,  695. 

by  guardian  in  socage  and  testamentary  guardian,  696. 

by  mortgagee,  and  herein  of  staying  the  proceedings  under 
Stat.  7  G.  2.  c.  20.,  697  and  n. 

committee  of  lunatic  cannot  bring  ^ectment,  698. 

what  description  will  be  sufficient  of  the  thing  for  which 
ejectment  is  brought,  ib. 

instances  of  insufficient  description,  700.    • 

of  entries  before  ejectment  brought,  701. 

to  avoid  fine  with  proclamations,  ib. 
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venue,  716. 

dcmiie  laid  muit  be  such  as  title  wamnte,  ib. 

on  what  day  demise  most  be  laid,  717. 

of  the  tenn  far  which  demise  is  laid,  ib. 

cmiit  will  permit  term  to  be  enlaiged,  71B  n. 

in  what  cases  the  declaration  oi^ht  to  state  that  the  demise 
was  by  deed,  718. 

ouster  should  be  stated  after  the  demise,  719. 

of  the  notice  subscribed  to  the  declaration,  ib. 

of  the  dav  of  appearance,  ib. 

what  shall  be  considered  good  serrice,  720. 

how  to  proceed  where  difficulties  arise  as  to  the  service,  721. 

of  moving  for  judgment  against  casual  ejector,  72 L 

at  what  time  tenant  must  appear  in  town  and  country 
causes,  ib. 

substance  of  consent  rule,  722. 

modem  consent  rule  in  C.  B.,  in  B.  R.,  and  £.  as  to  poases* 
sion,  723. 

tenant  bound  to  give  notice  by  stat.  to  landlord,  of  delivery 
of  declaration,  723. 

of  the  landlord  being  made  defendant,  724. 

who  shall  be  considered  as  a  landlord  for  this  purpose,  ib. 

parson  not  permitted  to  defend  for  a  right  to  enter  and  per- 
form divine  service,  ib. 

provisions  of  stat.  4  Geo.  2.  c.  28.  §  2,  4.,  relating  to  re- 
entries for  non-payment  of  rent,  725. 

construction  thereof,  726. 

what  shall  be  considered  as  a  vacant  possession,  727. 

Of  the  PUadmgt, 

antient  demesne,  728. 

defence  on  the  ground'  of  right  of  entry  having  been  taken 
away,  729. 

by  descent,  ib. 
by  discontinuance,  730. 
by  6ne  and  non-claim,  732. 
by  stat  df  limitations,  737. 
evidence, 

on  the  piart  of  lessor  of  plaintiff,  742. 

by  devisee  of  term,  ib. 

aaministtator,  ib. 

tenant  by  elegit,  743.*— See  Elegit. 

landlord,  744. 

mortgagee,  747,  8. 

rector,  748. 

proof  as  to  tenants  in  possession,  see  consent  role,  723. 

evidence  on  the  part  of  defendant,  753. 

plaintiff  may  K^cover  less  thsoi  he  declares  for,  754. 

form  of  judgment,  755. 
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INDEX* 

eveiy  iutendment  will"  Ve  made  to  support  the  judgment^ 
755. 

execution,  ib. 

see  Error — Notice  to  Quit — Mesne  Profits. 

ELEGIT: 

tenant  by,  what  he  must  prore,  437. 

HCBARQO : 

nature  of,  945. 

effect  of,  on  contract  of  insurance,  ib. 

ENLARGEMENT : 

of  demise  in  ejectment,  718  n.' 

ENTRY : 

actual  entry,  where  necessary,  701. 

where  not,  ib. 
tolled  by  descent,  729. 
entry  into  part  is  a  suspension  of  rent,  but  not  of  a  eovenant  to 

repair,  525  n. 
what  is  a  waver  of  a  right  of  entry  for  a  forfeiture,  712. 
EQUITY  OP  REDEMPTION : 

release  of,  good  consideration,  47  u. 

ERROR : 

ymt  of  error,  in  account,  can  be  brought  after  second  jud^mebt 
only,  5.  ^    ^ 

no  wnt  of  error  allowed  after  verdict  in  ejectment,  unless  plain- 
tiff in  error  finds  bail,  756. 
time  within  which  writ  oU  mast  be  brought,  1135  n* 
of  the  costs  in  error  in  replevin,  1 19L 
ESCAPE : 

of  the  remedy  at  common  law,  617. 

by  statutes,  ib. 

debt  for  escape,  more  eligible  proceeding  than  action  on  the 
case,  619. 

sheriff  liable  for  escape  after  recaption  on  escape  warrant    iK 

of  voluntary  and  negligent  escapes,  ib. 

of  escapes  upon  habeas  corpus,  620. 

sheriff  liable  for  escape,  though  judgment  on  process  be  erro- 
neous, 620. 

so  where  court  has  not  jurisdiction,  621. 

Stat.  8  &  9  W.  3.  27.  s.  1 .  relative  to  the  duty  of  gaoler ;  s.  8. 
refusal  to  shew  the  prisoner  to  be  deemed  an  escape ;  s*.  9! 
goaler  to  give  notice  in  writing  of  persons  in  his  custody- 
such  note  to  be  evidence,  622,  3. 

of  recaption,  623. 

prisoner  in  executioa  being  permitted  by  plaintiff  to  go  at  large, 

^  was  considered,  at  common  law,  as  a  satisfaction  of  iu^- 
ment,  624.  ^  ^ 

consequences  of  this  rule,  ib.  624, 5. 

persons  imprisoned  for  small  debts  may  apply  for  their  dis- 
charge after  having  lain  in  prison  for  a  year,  625. 


INDEX. 

by  whom  and  against  whom  an  action  for  escape  may  be 

brought,  626»  7. 
of  the  decUtration,  628, 
what  averments  are  necessary,  ib, 
pleadings  f 

recaption  before  action  brought,  624. 
a  plea  to  an  action  against  Uie  marshal,  &c.  for  the 
escape  of  a  prisoner  in  custody  for  a  debt,  after 
stating  the  return  of  the  prisoner  into  custody  after 
such  escape  before  action  brought,  ought  to  shew  a 
detention  of  him  by  the  officer,  down  to  the  com- 
mencement of  the  action,  or  a  legal  discharge  from 
that  detention,  630. 
proof  necessary  to  support  the  action  for  escape, 
630, 1. 
ESCROW: 

what  is  an,  546. 

ESTOPPEL: 

of  replying  the  estoppel  to  nil  habnit  intenementis, 
in  covenant,  527. 
in  debt,  61 4,  5. 
assinte  of  reversion  may  take  advantage  of  estoppel  runnii^ 

with  the  land,  527. 
what  is  necessary  in  order  to  give  a  party  the  benefit  of  an  es- 
toppel, 528. 
where  the  estoppel  will  not  operate,  529. 
a  verdict  found  in  trespass  on  any  fact  or  title,  distinctly  put  in 
issue,  may  be  pleaoed  as  an  estoppel  in  another  action  be- 
tween the  same  parties,  1306. 

EVICTION : 

le«ee  may  plead  eoiction,  but  not  a  mere  trespass,  in  bar  to  co- 
venant for  rent  arrear,  525. 
debt,  613. 
avowry,  1182,  3. 
use  and  occupation,  1373. 

EVIDENCE : 

in  action  for  adultery,  15. 

marriage  must  be  proved,  ib. 

what  sufficient  proof  of,  ib. 

identity  of  parties,  how  it  may  be 

proved,  23. 
Fleet-books  not  evidence,  ib. 
where  declaration  of  wife,  and  letters  written  by  her, 
are  evidence  ;  where  not,  24. 
in  actions  by  assignees  of  bankrupt,  what  must  be  proved,  259. 
supersedeas  of  commission,  evidence  of  commission  issuing  oa 

paiticular  day,  273. 
in  actions  by  husband  and  wife,  30L 
in  actions  on  bills  of  exchange,  379* 

on  executing  writ  of  inquiry,  379. 


INDEX. 

of  protest,  381. 
on  promissory  notes,  399. 
against  carriers,  427. 
in  debt, 

on  foreign  judgment,  542. 
on  bond, 

how  to  prove  execution,  546* 

delivery,  ib. 
deed  executed  in  East  Indies^ 

548. 
bond  void,  550* 
plea  of  payment^  571. 
for  rentarrear,  615,  6. 
against  sheriff  for  escape,  630. 
on  penal  statutes, 

must  prove  that  action  was  brought  within  limit- 
ed  time,  635. 
on  statute  against  bribery  at  elections  of  members  of 
parliament, 

that  action  was  brought  within  limited  time, 
648. 
not  necessary  to  shew  that  precept  was  returned,  if 

not  alleeed,  ib. 
immaterial  variances  between  precept  alleged  and 

proved,  648,  9. 
copy  of  poll  admissible  evidence,  649. 
not  necessary  to  prove  that  party  bribed  had  a  right 
to  vote,  650. 
in  actions  for  deceit, 

scienter  must  be  proved,  656* 
in  detinue,  670. 
in  ejectment, 

on  the  part  of  lessor  of  plaintiff,  742. 
on  the  part  of  defendant,  753. 
of  a  fine,  736. 

in  trespass  ibr  mesne  profits,  758. 
in  actions  by  and  against  executors,  798. 
of  the  execution  of  wills  reqqired  by  the  fifth  section  of  the 

statute  of  frauds,  863. 
in  actions  on  the  ^melaws,  880,  890. 
on  policies  of  insurance,  1011. 
for  libel,  1041. 

for  malicious  prosecution,  1057 
for  a  nusance,  1112. 
relating  to  partners,  1 123. 
in  quo  warranto  informations,  1 147. 
in  actions  for  rescous,  1193. 

for  seamen's  waees,  1207. 
for  slander,  123 1. 

on  Stat.  2  &  3  Edw.  6.  c.  13.  for  not  setting  oat 
tithes,  1280. 
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for  trespass,  whpt  may  be  given  in  evidence  mider  the 
general  issue,  1300. 
EXECUTION: 

when  execution  and  act  of  bankruptcy  on  same  day,  priority 
may  be  inquired  into,  206,  207  n. 
EXECUTOR: 

when  entitled  to  standing  com,  1339  n. 
account  by  and  against,  3. 
see  Administrator. 
EXPRESS : 

malice,  where  not  necessary  to  prove,  1050,  1058.  ■  J 

warranty, 
action  lies  on,  656. 
in  insurance,  987. 

F. 

FACTOR: 

his  employment,  801. 

nature  of  a  del  credere  commission,  ib.  n. 

factor  cannot  pledge  the  goods  of  principal,  either  by  delivery 

of  the  goods,  or  t^  indorsement  of  a  bill  of  lading,  802. 
may  sell  on  credit,  803. 

sale  by  factor  creates  a  contract  between  owner  and  buyer,  805. 
&ctor  has  a  lien  for  his  eeaeral  balance,  807. 
limitations  of  this  rule  of  law,  ib.  808. 
principal  is  civilly  responsible  for  deceit  of  factor,  810. 
factors  good  witnesses  from  necessity,  810,  1. 
so  persons  who  are  to  have  a  shate  of  the  profit,  811. 

FALSE  IMPRISONMENT : 
what  is  such,  893. 
action  for,  ib. 
statutes  relating  to  actions  brought  against  J.  P.  and  constables 

for  false  imprisoQUjent,  &c.  899. 
justification, 

by  party  and  officer,  906. 

under  process  issuing  out  of  superior  and  inferior 
courts,  907. 

out  of  foreign  court,  909. 

FE&FARM:  673  n. 

FEME  COVERT :  .j 

where  considered  as  feme  sole,  285. 
FENCES : 

escape  of  cattle  through  defect  of,  1177. 
FINE: 

actual  entry  necessary  to  avoid  fine  leried  with  proclamations, 
but  not  a  fine  at  common  law,  701. 

in  what  cases  an  entry  is  barred  by  fine  and  non-claim,  732. 
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how  proved,  736. 

how  proclamations  proved »  ib* 

FIRE: 

insurance  against,  1030. 

loss  by»  m  marine  insurance,  952. 

FISHERY : 

several,  814. 
free,  815. 
common  of,  818. 

HXTURES : 

what  are,  1337. 
FLEET-B9OKS : 

not  evidence,  23. 

FORBEARANCE : 

of  suit,  where  a  consideration,  48. 

FORFEITURE : 

what  shall  be  a  waver  of,  712,  3. 

FRACTION: 

of  a  day,  when  allowed,  206,  7  n. 

FRAUDS,  STATUTE  OF: 

of  the  persons  who  are  supposed  to  have  drawn  this  statute,  819. 

first  and  second  section,  820. 

construction,  820,  1. 

third  section,  824. 

mere  cancelling  of  lease,  not  a  deed  or  note  in  writing  within 

this  clause,  ib. 
fourth  section  relating  to  agreements,  824. 
seneral  remarks  on  this  section,  ib.,  825. 
first  clause  of  fourth  section,  as  to  liability  of  personal  represen- 
tatives, 825. 
second  cUuse,  as  to  answering  for  the  debt,  &c.  of  another, 

826. 
cases  within  this  clause,  827  to  831. 
parol  agreement  to  answer  for  the  debt  of  another ;  and  also  to 

do  some  other  thing,  is  void  for  theMrhole,  830. 
cases  not  within  the  second  clause  of  the  fourth  section,  831  to 

836. 
thira  clause,  as  to  char]^ng  persons  upon  agreements  made  in 

consideration  of  mamaee,  836. 
does  not  extend  to  mutual  promises  to  marry,  ib. 
fourth  clause,  as  to  agreements  made  upon  a  sale  of  lands,  or 

any  interest  in  them,  836. 
sales  of  land  by  auction  within  this  clause,  838. 
entry  by  auctioneer  is  sufficient  to  bind  the  parties  as  to  sale  of 

land,  839. 
fifth  clause,  relative  to  agreements  to  be  performed  within  a 

year  from  the  making,  u>. 
how  the  word  agreement,  in  the  fourth  section,  is  to  be  con- 
strued, 841. 
seventeenth  section,  842. 
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to  what  coQtnctt  it  extends,  ib.  843. 

cases  within  the  statute,  ih. 

cases  not  within  the  statute,  ib. 

giowittff  crop  of  grass  not  considered  as  goods,  844. 

what  shall  be  considered  an  acceptance  of  goods,  so  as  to  take 

a  case  out  of  the  statute,  ib,  845. 
note  or  memorandum  in  writing  of  bargain,  847. 

what  shall  be  sufficient,  848. 
of  the  signature,  ib. 
by  aj^t,  849. 

auctioneer  or  broker,  agent  of  both  parties,  ib. 
parol  authority  sufficient  to  constitute  agent,  851. 
see  Will. 

FREE  FISHERY: 

meaning  of  the  term,  815. 

FREIGHT : 
•   insurance  of,  937. 
cases  relating  to,  514,  15.  521  n. 

FRESH  RIVERS: 

•oil  of,  to  whom  it  belongs,  813. 

GAME: 

opinion  of  Blackstone  as  to  the  proper^  of  the  game  being 

Tested  in  the  king  alone,  875. 
qualification  required  by  stat.  22  &  23  Car.  2.  c.  25.,  877. 
construction  of  this  statute,  ib. 
who  may  appoint  gamekeepers,  879. 
deputations  of  gamekeepers  must  be  rc^stered,  880. 
Stat  5  Ana.  c.  14.  against  higglers,  carriers,  kt.  having  game  ia 

their  possession,  881,  2. 
Stat.  28  Geo.  2.  c.  12.  imposing  penalties  for  the  sale  of  game 

by  persons  qualified  or  not  qualified,  881  n« 
what  shall  be  deemed  an  exposing  to  sale,  884  n« 
penalties  to  which  unqualified  persons  are  liable  for  keepii^ 

or  using  greyhounds,  &c.  for  the  destruction  of  the  game,  88£ 
hound  is  not  within  this  statute,  ib.  n. 
J.  P.  cannot  seize  the  gun  of  a  gamekeeper,  884  n. 
how  the  penalties  are  to  be  recovered,  886. 
penalties  for  buving  game,  886. 
penalties  for  killing  game  at  improper  seasons,  887. 
torm  of  declaration  in  an  action  on  the  game  laws,  888. 
not  necessaiy  to  negative  qualifications  specially,  888,  9  n. 
joint  action  may  be  maintained  against  several  defendants,  889. 
of  the  evidence  necessary  to  support  the  action,  890. 
penalties  imposed  by  certificate  act,  891. 
if  party  refuses  to  produce  certificate,  name  must  be  demanded, 

892. 
who  may  demtfnd  production,  ib. 
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GABUNG : 

statute  a^inst,  avoiding  bonds,  bills»  notes,  kc.  325. 
innocent  indoraee,  of  note,  given  for  money  lent  to  game,  cannot 

recover,  ib.  n. 
see  Wager. 

GENERAL  AVERAGE :  926,  7. 
GENTOO: 

deposition  of,  858, 

GLEANING : 

illegal,  l?91. 

GRANT: 

non  existing,  when  proper  to  plead,  1316. 

GROSS: 

common  in,  434. 

GUARDIAN : 

in  socage,  2,  696, 7  n. 
testamentary,  697  n. 

HABEAS  CORPUS : 

of  escapes  upon,  620. 

HABERE  FACIAS  POSSESSIONEM : 

writ  of,  756. 
HAY: 

how  tithed,  1 108« 

HEARSAY: 

evidence,  when  admissible,  749. 
'   declarations  post  litem  motam  not  admissible,  750. 

HEIR : 

account  by,  1. 

covenant  by  and  against,  488,  494. 

debt  on  bond  of  ancestor  against,  595. 

not  bound  unless  named,  ib«  n. 

how  to  declare  against  collateral,  596. 

liability  of,  as  to  land  aliened,  599. 

rules  as  to  the  heir  taking  by  purchase  or  descent,  598. 

plea  by,  600. 

judgment  against,  602. 

HERALD : 

books  of,  where  evidence,  749. 

HIGHWAY: 

of  pleading,  1312. 

HOLDING  OVER: 

penalty  on,  606,  7,  8. 

HOP-DUTY: 

wager  on,  1383. 
Vol.  U.  3  B 
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HORSE  RAC£S. 

wager  on,  1381. 
HORSES: 

doctrine  relating  to  warranty  of,  658. 

sale  of,  when  stolen,  1332. 

HUSBAND  AND  WIFE: 
see  Baron  and  Feme. 

I. 

JEW : 

marriage  of,  22  and  n. 

IMPLIED: 

covenant,  469. 
malice,  1232. 
warranty,  654. 

IMPRISONMENT: 

See  False.  -' 

INDEBITATUS: 

assumpsit,  nature  of^  69. 

INDORSEMENT : 

of  the  different  kinds  of,  352. 

blank — in  full,  ib. 

blank  indorsements  may  be  struck  out,  352  n. 

not  necessary  to  add  the  words  ••"  or  order"  to  special  indone- 
ment,  354. 

bill  payable  to  A.'s  order  is  payable  to  A.— «so  bill  indorsed  ta 
A.'s  order  is  payable  to  A.,  355. 

action  will  not  lie  on  an  indorsement  of  part  of  the  sum  men- 
.  tioned  in  the  bill,  355,  6. 

indorsement  of  person  bearing  the  same  name  with  payee  will 
not  confer  title,  because  hand-writing  of  payee  must  be 
proved,  356. 

bon&  fide  holder,  for  a  vahiabie  ^Consideration,  of  bills  payable 
to  bearer,  or  to  order,  bat  indarslsd  in  blank,  entitled  to  pay- 
ment, although  bills  have  been  stolen  or  lost,  356»  7. 

of  the  imrty  in  whom  the  right  of  t^ansfi&r  is  ideated,  35d. 

personal  representatives  may  indb^Be  biilai  iti* 

bill  indorsed  to  ezeentors,  bofr  to  dedaie;  ib. 

INFANT: 

account  does  not  lien^ainst,  4. 

cannot  be  guardian  in  socage,  ib. 

marriaee  of,  19. 

not  liable  as  acceptor  of  a  bill  of  exchange,  though  drawn  for 

necessaries,  306. 
of  the  plea  of  infancy: 

in  assumpsit,  123. 
covenant,  526, 
debt  on  bond,  568. 
debt  for  rent,  614. 
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for  what  necessaries  char<yeable,  123,  4. 
where  liable,  having  confirmed  the  contract  at  full  age,  ^  26. 
whether  bond  of  infant  be  void  or  voidable,  56S.  n. 
INFERIOR  COURTS: 

of  the  allegations  necessary  in  a  declaration  on  promises  in  an 
inferior  court,  101,  2. 

how  officer  or  party  must  justify  under  process  of,  90G. 
INFORMATION: 

in  nature  of  quo  warranto,  1 126. 
INJUNCTION : 

perpetual,  757,  8. 
INNKEEPER: 

whether  he  may  retain  until  paid,  1353,  1363  n. 

where  he  may  be  a  bankrupt,  181. 

liability  of,  as  to  guests'  goods,      *   . 

INNUENDO 

nature  of,  1226,  7. 
INQUIRY: 

Stat.  22  &  23  Car.  2.  depriving  plaintiff  of  costs  in  actions  for 
assault  and  battery,  where  he  recovers  under  40j.  does  not  ex- 
tend to  writs  of  inquiry,  40. 
if  jurors  give  a  defective  verdict  under  stat.  17  Car.  2.  c.  7. 
omission  cannot  be  supplied  by  a  writ  of  inquiry,  1188  n. 
INSTALMENTS: 

how  to  sue  foi'  money  due  by,  545  n. 
INSURANCE: 

definition  of,  915. 

of  marine  insurance,  916. 

nature  of  this  contract,  ib. 

of  the  policy,  ib. 

how  policies  are  to  be  construed,  933. 

who  may  be  insured — alien — neutral,  934. 

who  may  be  imurers^  935. 

at  common  law,  ib. 
insurance  companies,  ib. 

restriction  imposedl)y  statute  on  insurances  by  partners,  ib. 
of  the  subject  matter  of  insurance,  936. 
of  inauring  freight,  937. 
in  what  cases  assured  will  be  entitled  to  recover  on  an  insurance 

of  freight,  ib. 
assumpit  the  usual  remedy  on  policy  of  insurance,  971. 
how  the  declaration  ought  to  be  framed,  ib. 
Don  assumpsit  usually  pleaded,  except  where  action  is 
brought  against  the  two  insurance  companies,  974. 
consolidation  rule: 
nature  of,  974,. 5. 

account  of  its  first  introduction,  ib. 
of  the  several  grounds  of  defence . 
1.  alien  enemy,  976. 

dB2 
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2.  that  the  ?oya^  insured  was  prohibited,  or  tbat  tfar 

goods  were  intended  for  carrying  on  an  illegal  com- 
merce, 976. 

trading  with  an  enemy^  977. 

trading  to  the  East  indies,  ih. 

trading  under  license,  ib. 

trading  in  contravention  of  a  statute  or  proclamation,  980, 1. 

3.  False  allegation,  misrepresentation,  or  concealment  of 

truth,  as  to  material  &ctt,  will  vacate  policy,  981,  2. 

4.  non-compliance  with  warranty,  either  express  or  im- 

plied, vacates  policy,  987. 

of  express  warranties : 

1.  time  of  sailing,  988. 

2.  safety  of  ship  at  a  particular  time,  989. 

3.  to  depart  with  convoy,  990. 

convoy  must  be  appointed  by  government,  ib. 

and  sailing  instructions  must  be  obtained,  968,  and  a. 

ship  must  continue  with  convoy,  992. 

statute  compelling  ships  to  sail  with  convoy,  993. 

exceptions,  ib.  n. 

4.  that  the  ship  is  neutral  property,  994. 
requisites  to  satisfy  this  warranty,  iU 

of  the  evidence  usually  adduced  to  (alsify  this  war* 
maty,  996. 

5.  free  of  capture  in  port,  1000. 

implied  warranto : 

1.  not  to  deviate,  1000. 

what  will  justify  a  deviation,  1003,  4. 

2.  sea -worthiness,  1005. 

implied  condition,  that  ship  shall  be  famished  with 
every  article  necessary  for  the  purpwe  of  safe  navi-* 
gation,  1006. 

as  pilots,  &c.  ik 

statutes  relating  to  pilotage,  1007  a. 

fvosivraiue,  nature  of,  1008. 

ill^l  by  statute,  except  in  three  eases,  ib. 
wagerpolicy: 

explained,  ib. 

law  relating  to,  previously  to  stat.  I9G.  2.  c.  37.,  ibw 

provisions  of  that  statute,  1008,  9. 

loreign  ships  exempted  horn  its  operatioii,  ib.  n« 
evidence  : 

what  proof  is  necessary  to  support  action  on  policy,  1011* 
return  of  premium : 

in  what  cases  assured  will  be  entitled  to  a  retam  of  the 
whole,  or  part  of  the  premium,  1017. 

counsel  in  opening  ought  to  demand  premium^  where  it  i» 
intended  to  insist  on  it  on  failure  of  claim  for  loss,.  1024» 

receipt  in  policy  is  evidence  of  receipt  of  premi«n»  1023.. 
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iniuranm  mpon  lives: 
de6ned,  1026. 
utility  of  this  insuTancey  ib. 
names  of  several  corporations  and  societies  eiftablithed  for 

this  purpose,  ib. 
party  insuring  life  must  be  interested,  1027»  8.    ^ 
name  of  person  interested  must  be  inserted  in  policy,  ib. 
creditor  is  interested  in  life  of  his  debtor,  1028. 
insured  must  subscribe  a  declaration  touching  his  age, 

state  of  health,  &c.,  ib.  1028,9. 
cases  relating  to  warranties  of  thb  kind,  ib.  n, 
insurance  against  fire: 
nature  of,  1030. 

not  assignable  without  consent,  ib. 
assured  must  be  interested,  ib.^ 

of  the  conditions  of  the  printed  proposals,  and  how  satis- 
fied, 103L 
where  the  premium  is  not  p^id  within  fifteen  days  after 
expiration  of  year,  whether  insurer  be  liable  in  case  of 
loss,  1032,  3. 
see  Abandonment,  Adjustment. 
INTEREST  : 

in  what  cases,  and  to  what  time  interest  is  recoverable,  383. 
in  policies,  see  tit.  InsuAmce,  Wager  Policy,  and  Insurance  on 

Lives  and  Fire, 
of  witnesses,  860. 

JOINT  AND  SEVERAL: 

of  ^oint  and  several  promissory  notes,  392. 

of  joint  and  several  covenants,  471. 

action  fellows  nature  of  interest,  ib. 

where  the  interest  is  joint,  action  must  be  brought  by  survi« 
vors,  473. 

death  of  companions  must  be  averred,  ib. 
JOINT  TENANTS: 

account  by,  2. 

of  laying  the  demise  in  ejectment  by  joint  tenants,  716. 

possession  of  one,  where  of  both,  74 1 ,  1346. 

where  joint  tenancy  must  be  pleaded  or  given  in  evidence,  1348. 

JUDGMENT : 

where  a  party  must  shew  it  in  a  justification  in  trespass,  890. 

where  sheriff  must  shew  it,  ib. 

foreign  indebitatus  assumpsit  lies  on,  71. 

how  proved,  542. 

debt  lies  on,  542.     See  Debt. 

of  confessing,  by  executor,  793. 

Irish  judgment,  how  proved,  604. 

form  of, 

account,  7. 

debt  on  bond  against  heir,  602. 

detinue,  670. 
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replevin,  1186, 

trover,  1364. 
debt  on,  603. 
JUSTICES  OF  THE  PEACE: 

actions  against  shall  he  laid  in  proper  county,  899. 

may  plesid  general  issne,  ib. 

notice  of  suit  must  be  delivered  to  J.  P.  one  calendar  month 

before  action,  900. 
J.  P.  may  tender  amends,  901. 
within  what  time  actions  against  1.  P.  must  be  brought,  904,  5. 

JUSTIFICATION : 

in  defence  of  person,  32. 

possession,  ib. 
by  officers  executing  process,  34. 
pleas  of,   under  juaicial  process  out  of  superior  and  inferior 

courts,  906,  7. 
of  pleading  process  of  foreign  courts,  909. 
local  aud  transitory,  37. 


L. 

LANDLORD  AND  TENANT  : 

action  by  landlord  against  tenant  for  misusing  fiaurm,  52. 

where  landlord  mayjustify  an  entry  on  land  demised,  1293, 1309. 

where  landlord  may  re-enter,  712. 

of  evidence  by  landlord  to  support  ejectment,  744. 

tenant  shall  not  be  permitted  to  object  to  title  of  his  land- 
lord, 694,  5. 

where  tenant  shall  pay  double  the  yearly  valve  for  wilfully  hold- 
ing over,  606,  7. 

where  tenant  shall  pay  double  rent  for  not  quitting,  609. 

tenants  must  give  notice  to  landlords  of  ejectments,  723,  4. 

see  Ejectment — Notice  to  Quit — Rent. 

LATITAT: 

of  replying  a  latitat  to  a  plea  of  statute  of  limitations,  141. 

may  be  commencement  ol  suit  or  process  only,  to  bring  party 
into  court,  159  n. 
LEASE : 

parol,  when  good,  821,  823. 

made  by  attorney,  where  void,  477. 

modern  doctrine  relating  to  leases  from  year  to  year,  702,  3. 

where  a  license  to  occupy  amounts  to  a  lease,  1309. 
LEGACY : 

where  an  action  will  not  lie  for,  788. 

in  what  order  to  be  paid,  777. 

LEGITIMACY : 

child  may  be  illegitimate,  though  husband  is  within  the  king* 
dom,  745. 
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where  husband,  by  couise  of  nature,  cannot  bave  been  the  fa- 
ther,  child  is  illegitimate,  ib. 

wife  is  witness  of  necessity  to  prove  adulterous  intercouTBe>  746. 

but  non  access  must  be  provea  by  other  witnesses,  ib. 

even  though  husband  be  dead^  ib. 
LBV  ANT  AND  COUCHANT : 

meaning  of  these  terms.  432  n.  441. 
LIBEL : 

defined,  1034. 

reiBfedy  for,  by  an  action  on  the  case,  ib. 

where  it  lies,  ib. 

where  not,  1035. 

how  the  declaration  ought  to  be  framed,  1038. 

what  may  be  pleaded,  1039. 

if  libel  be  true,  defendant  may  justify,  ib. 

what  necessary,  where  libel  is  in  a  foreign  language,  104L 
statute  relating  to  printers,  publishers,  and  proprietors  of 
newspapers,  1044. 
jury  may  give  general  verdict,  1047. 
LIBERTY : 

personal,  injury  to,  893. 
LICENSE : 

to  alien,  478. 
to  trade,  977. 

executed  cannot  be  countermanded,  1112. 
plea  of,  to  action  for' trespass,  1307. 

what  defendant  must  prove  in  support  of  plea  of  license,  where 
plaintiff  replies  de  mj.  s.  p.  a.  t.  c,  1308. 
LIEN : 

of  carriers : 

how  it  arises,  418. 
of  fectors,  d07«  ' 
nature  of  liens,  1352. 
what  persons  have  ^neral  liens,  1352. 
how  a  right  of  detamer  may  be  waved,  1356. 
LIFE : 

insurance  on,  1026w 
LIGHT : 

action  lies  for  obstruction  of,  1102. 
LIGHTER : 

where  insurer  liable  for  loss  on  board  of,  941 
LIMITATION : 
statute  of, 

in  formedon,  1135  n. 
writs  of  error,  ib. 
rule  of  courts  of  equity,  ib. 
in  the  case  of  bond,  ib. 

ejectment,  iU 
in  quo  warranto,  1 1 46. 

/ 


INDEX. 

UMITATION  OF  ACTIONS : 
in  adultery,  13,  14. 
assault  and  battery,  38. 
assumpsit,  134. 

whatacknowledgmeut  will  take  a  case  out  of  the  statute,  137. 
of  the  replication  of  process  sued  out,  to  plea  of  statute  of  lion* 

tations,  141. 
of  executors  renewing  suits  commenced  by  testator,  144,  5. 
of  the  Stat.  4  Ann.  c  16.  s.  19.  permittingdefenduits  to  be  soed 

within  a  limited  time  after  returning  from  beyond  seas,  147. 
in  action  of  debt  for  rent  anear,  615. 
for  escape,  619. 

for  not  setting  forth  tithe,  1280. 
ejectment,  737. 
imprisonment,  912* 
libel,  1041. 
replevin,  1184. 
slander.  1224. 
LIVES : 

insurance  on,  1026. 
LOCAL  AND  TRANSITORY: 

where  covenant  on  lease  is  local  and  where  transitory,  505. 
of  localand  transitory  justifications,  37. 

LONDON : 

custom  of,  as  to  femes  covert  sole  traders,  286  n. 
as  to  apprentices,  526  n. 

LORD  OF  A  MANOR ; 

mandamus  lies  to,  to  admit  copyholder,  1070, 1. 

lien  of,  on  estray,  1358. 
LOSS: 

see  Insurance. 

LUNATIC : 

committee  of,  cannot  bring  ejectment,  698. 
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MAGISTRATE: 

action  aeainst,  when  it  must  be  brought,  899. 
notice  of,  900,  1. 

MAIHEM: 

may  be  justified  by  an  officer  in  the  army,  36. 

MALICIOUS  PROSECUTION : 
,     remedy  for,  1048. 

difference  between  the  modem  action  and  the  old  action  for 

conspiracy,  ib. 
under  what  circumstances  the  modem  actionmay  be  maintained, 
1049. 
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of  the  groands  of  this  sction,  1050, 1 . 
of  the  action  for  a  malicious  arrest,  105L 
how  supported,  1052. 
of  action  for  malicious  suits,  ib. 

declaration  must  state  how  malicious  prosecution  was  disposed 
of,  1054.  ^  *^ 

reasonable  grouncb  of  suspicion  will  be  a  sufficient  defence, 
1056.  / 

whether  there  was  probable  cause,  is  a  question  of  law,  ib. 

what  pl^ntiff  must  prove,  1057. 

proving  an  acquittal  for  want  of  prosecution  is  not  prim&  iacie 

evidence  of  malice,  1 058. 
it  must  appear  plaintiff  was  acquitted  before  action  brought, 

but  day  of  acauittal  is  not  material,  1059. 
no  copies  of  indictments  for  felonies  can  be  given  without  spe> 

cial  order,  1057. 

BIANDAMUS: 

nature  of  the  writ  of,  106 1 . 
where  it  lies,  1062. 
where  not,  1072. 
form  of  the  writ,  1074. 
MANOR : 

of  the  appointment  of  gamekeepers  by  lords  of  manors,  879. 
boundanes  of  manor  cannot  be  tried  in  action  on  the  game 

laws,  880. 
See  Lord  of,— 
MARRIAGE : 

what  good  at  common  law,  15. 

of  the  alterations  and  provisions  made  by  marriaee  aa,  26  G.  2. 

c.  33.  16  to  22.  ^  -6 

what  evidence  required  of  marriage  in  action  for  adultery,  15. 
of  fleet  marriages,  23. 

where  ne  unques  acoouple  cannot  be  nleaded,  299. 
marriage  by  reputation  will  bind  husoand  for  wife's  contracts, 

284. 
bi^my  no  defence  to  action  for  contract  made  by  second  wife, 

lb. 
promise  of  marriage  not  within  stat.  of  frauds,  836. 
wager  in  restraint  of,  1382. 

MASTER  AND  SERVANT : 

of  actions  by  servants  against  their  masters  for  wages,  1089. 
where  master  may  discharge  servant  at  a  moment's  wamine. 

1090.     .         / 
master  is  liable  in  respect  of  contracts  made  by  his  servants, 

acting  under  an  implied  as  well  as  an  express  authority,  ib. 
cases  on  this  point,  ib.,  1090,  1. 
in  what  cases  the  servant  is  a  witness  for  the  master,  without  a 

release,  1092. 
master  is  liable  for  negligence  or  unskilfulness  of  servant,  but 

not  for  wilful  trespass  committed  without  his  assent,  109i3. 
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NON  EST  PACTUM: 

what  may  be  given  in  evidence  under  it,  wben  pleaded  to  debt 

on  bond,  546. 
not  a  ^neral  iaiae  in  covenant,  530,  535. 
matenal  variance  between  deed  declared  on  and  deed  prodnoed, 

may  be  taken  advantage  of  under  this  issue,  530. 

NONSUIT: 

quaere  whether  there  can  be  after  a  tender,  158. 

of  judgment  of  nonsuit  before  and  after  issue  joined  in  replcTin, 
1187,8. 
NOTES : 

brokers*,  boc^ht  and  sold,  171  n.,  849  n. 
NOTES,  PROMISSORY: 

definition,  385. 

common  law  doctrine  respecting  actions  on  promissory  notes, 
how  altered  by  stat  3  &  4  Ann.  c.  9.,  ib.  386. 

what  notes  are  within  this  statute,  387. 

what  not,  3B8. 

bankers*  cash  notes,  392. 
nature  df,  ib. 

of  joint  and  several  notes,  ib.  « 

of  the  consideration,  393. 

in  what  case  want  or  illegality  of  consideration  may  be  insisted 

on,  ib. 

stamp,  394. 

payment  of  note,  when  due,  must  be  demanded  within  a  reason- 
able time,  395. 

days  of  grace,-  ib. 

mode  ofcomputation,  ib. 

notice  of  default  of  payment  by  maker  must  be  given  by  in- 
dorsee to  prior  indorsers,  ib.  396. 

of  the  remedy  on  a  note  by  action  of  assumpsit,  398. 

of  variances  between  note  declared  on,  and  note  produced  in 
evidence,  ib. 

what  may  be  pleaded,  399. 

of  the  evidence  necessary  to  support  action  on  note,  399. 

by  payee,  400. 

indorsee,  ib. 

in  what  case  an  indorser  may  be  a  witness,  401. 

of  the  analogy  between  an  indorsed  note  and  a  bill,  402. 

NOTICE : 

of  action,  98,  9  n. 

of  non  acceptance  of  bill,  341. 

of  non  payment,  353. 

where  notice  may  be  presumed,  362. 
of  auctioneer's  conditions,  661  n« 
to  tenant  of  dutress,  685. 
of  set-off,  152  n. 

of  set-off,  cannot  be  given  with  plea  of  non  est  fstetum  in  cove- 
nant, 535. 
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of  the  notice  required  by  atat.  24  G.  2.  c.  44.  to  be  delivered  to 

J.  P.  before  action  brought,  900. 
requisites  of  this  notice,  ib.  n« 
of  notices  by  carriers,  that  they  will  not  be  responsible  beyond 

a  certain  sum,  408. 
form  of  these  notices,  409  n. 
what  notice  of  dissolution  of  partnership  is  required,  1123. 

NOTICE  TO  QUIT : 

on  tenancies  from  year  to  year,  half  a  yearns  notice  to  quit  must 

be  given,  702. 
no  distinction  between  land  and  houses,  703. 
how  the  notice  must  be  given  where  tenant  holds  over,  704, 
where  tenant  holds  under  a  void  agreement,  705. 
where  tenant  enters  upon  the  different  parts  at  different  times*  ib. 
requisites  of  notice,  707. 

forms  of  notices  which  have  been  holden  good,  708. 
need  not  be  directed,  709. 

what  shall  be  considered  as  evidence  of  service,  710. 
landlord  may  wave  notice  by  subsequent  acknowledgment  of  the 

tenancy,  711. 
cases  where  notice  to  quit  is  not  necessary,  714.    ' 
in  the  case  of  mortgages,  ib. 

NUDUM  PACTUM : 

assumpsit  will  not  lie  on,  45  n. 

NUL  TIEL  RECORD:  590,604. 

NUSANCE : 

case  lies  for  nusance  to  habitation  or  land,  1 102. 
e.  g*  for  darkening  windows,  ib. 

twenty  years*  enjoyment  of  lisrhts  sufficient  to  maintain  ac- 
tion for  obstructing  them,  1103. 
not  necessary  to  shew  total  privation,  1105. 
instances  of  nusance  for  which  an  action  may  be  maintained,ib» 
to  support  an  action  for  nusance  in  public  highway,  plaintiff 

must  shew  special  damage,  110& 
and  that  he  was  using  ordinary  caution,  ib. 
what  shall  be  deemed  such  special  damage  as  will  maintain 
an  action,  1107. 
case  lies  for  not  repairing  highway,  where  special  damage,  1 108. 
case  lies  against  tithe  owner,  for  suffering  tithes  to  remain  on 
the  land  an  unreasonable  time,  ib. 
,    action  for  nusance  may  be  brought  by  reversioner  or  tenant  in 
possession,  11 11. 
or  alienee,  ib. 

tenants  in  common  may  join,  ib. 
person  erecting  nusance,  or  his  alienee,  is  liable,  ib. 
of  the  evidence  necessary  to  support  an  action  for  a  nusance^ 

1112. 
of  the  general  issue,  and  what  may  be  given  in  evidence  under 
it,  ib. 
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OBLIGATION  OR  BOND : 
debt  0D9  544. 

OBLIGEE : 

release  by,  574. 

OBLIGOR : 

release  to,  ib. 

OFFICE: 

siat.  against  sale  of  offices,  558. 

what  offices  are  within  this  statute,  558,  9. 

excise,  though  no  part  of  the  revenue  at  the  time  of  making  this 
statute,  yet  within  the  mischief,  560. 

bond  given  by  officer  for  securing  all  the  profits  to  peiaon  ap- 
pointing, is  void,  559. 

so  Dond  to  surrender  when  person  appointing  chooses,  ib. 

OFFICER : 

officer  in  the  army  may  justify  'even  maihem  for  disobeying 
orders,  flagrante  bello,  36. 

assumpsit  does  not  lie  against  excise  officer  for  recovery  of  duties 
which  he  has  paid  over,  but  otherwise  if  not  paid  over,  89  lu 

whether  excise  officer  is  entitled  to  a  moQth*8  notice  before  ac- 
tion brought,  98,  9  n. 

where  peace  officer  may  justify  an  arrest,  910. 

of  justifications  by  officers  how  pleaded,  31,  35,  906. 

OVERSEER : 

whether  promise  made  by  overseer  to  pay  for  cure  of  pauper  is 
binding,  56  n. 

liable  to  refund  money  illegally  received  for  maintenance  of  bas- 
tard child,  though  he  has  paid  it  over  to  successor,  90  n.  • 

entitled  to  the  protection  of  stat.  24  G.  2.  c.  44.  s.  6.,  903. 

trespass  will  not  lie  against  overseer  who  distrains  for  poor 
rate,  1295. 

OWNER: 

reputed,  208. 

OYSTERS: 

right  to  dredge  for,  815. 

?. 

PARCENERS : 

ejectment  by,  716. 

must  join  in  an  avowry  for  rent  arrear,  1182. 

PARENT  AND  CHILD: 

parent  may  justify  assault  in  defence  of  child,  32. 

may  chastise  his  child  moderately,  36. 

may  maintain  action  for  seduction  of  daughter,  1097. 
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PARISH  REGISTERS: 
proof  of  birtb,  &c.  74a 

PARLIAMENT: 

t 

see  Bribery. 

PARSON : 
see  Tithes. 

PARTICULAR: 

ofdemandy  378  n.,  385. 

PARTNER: 

may  accept  bill  drawn  on  firm  if  on  joint  acoonnt,  309. 

may  pass  the  partnership  interest  in  bill  by  indorsement,  ib. 

but  secus,  if  creditor  knows  that  it  is  without  consent  of  the 
other  pa«lKiers«  ib. 

after  bankruptcy  of  one  partner,  bill  must  be  indorsed  by  sol- 
vent )>artQer  and  assfgnees  of  baakmpt,  310. 

assumpsit  lies  on  express  promise'to  pay  balance  stfock  after 
dissolution,  455  n. 

participation  of  profits  and  loss  is  necessary  to  constitute  a  part- 

'  nership  as  between  the  parties,  1113. 

where  there  is  a  partnership,  as  between  the  parties  and  stran- 
gers, the  law  wnl  presume  that  they  are  partners  inter  se,  11 14. 

in  respect  of  creditors,  he  who  takes  a  moiety  of  profits  shall 
be  liable  to  losses,  1115. 

although,  an  agreement  may  constitute  a  partnership  as  between 
the  parties  and  strangers,  yet  it  may  not  have  that  effect  as 
between  the  parties  themselves,  ib. 

one  partner  cannot  execute  a  deed  for  another,  without  a  parti- 
cular power,  1117. 

but  one  partner  may  bind  another  by  the  acceptance  of  a  bill,  ib. 

a  new  partner,  however,  cannot  be  bound  m  this  manner  for 
\i  debt  of  old  partner,  ib. 

one  partner  cannot  pledge  the  security  of  another  for  his  own 
private  debt,  ib. 

in  whom  the  property  in  partnership  effects  is,  when  one  partner 
becomes  a  bankrupt^  1118. 

authority  of  one  partner  to  draw  bills  to  charge  another  is  only 
an  implied  autnority,  ib. 

solvent  partner  may  dispose  of  partnership  e^[^cts,  ib. 

how  partners  ought  to  sue,  1120. 

what  notice  ought  to  be  given  of  a  dissolution  of  partnership, 
1123. 

a  person  who  suffers  his  name  to  be  used  in  a  6rm,  if  no  part- 
ner, may  be  a' witness  for  the  firm,  1124. 

effect  of  act  of  Iwnkroptcy  by  one  partner,  1346w 

insurance  by  partners  ill^l,  64,  936. 

PARTY : 

assumpsit  cannot  be  maintained  by  person  not  paity  to  agree-' 

ment,  52,  3. 
party  bripging  coveaai^  on  deed  .poll  must  be  named  thereip, 

4o4,  D« 
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PATRON  1 

of  bonds  gifenby  clerks  to  patrons,  what  are  good  and  what  si- 
moniaod,  563. 

PAWN: 

where  trover  lies  by  and  against  pawnee,  1343. 

PAWNBROKER : 

may  be  a  bankrupt,  181  n. 

trover  lies  against  for  goods  stolen,  1343. 

PAYMENT : 
by  bin,  73  n, 

good  plea  in  assumpsit,  131. 
where  several  demands,  party  paying  may  apply  it  as  be 

pleases  erf  time  o^paynwiU,  131. 
of  oayment  of  money  into  court  in  actions  against  carrierh  426. 
ana  in  covenant,  536. 

where  pmnent  may  be  pleaded  to  debt  on  bond,  569. 
of  plea  of  payment  at  the  day,  and  after  the  day,  ib.,  570. 
if  bond  has  lain  dormant  twenty  years,  payment  ptesmned,  571. 
origin  of  this  doctrine,  ib.  n. 

PEDIGREE: 

hearsay  evidence  admissible  as  to  pedigrees,  749. 

hence  declarations  of  membeis  of  fiunUy  are  evidence  as  to  pe« 

dime,  ib.    See  Hearsay, 
but  declarations  most  be  ante  litem  motam,  750. 
husband  to  be  considered  as  member  of  wife's  &mily,  ib. 

PENAL  STATUTES ; 

rules  relating  to  actions  on,  633. 
how  to  lay  the  venue  in  actions  on,  637  o. 
PENALTY : 

on  bonds  with  penalty  conditioned  lor  payment  oC  money  only; 
principal,  interest,  and  costs  only,  are  itcjovuable  bystat. 
4  Ann.  c.  16.  s.  13.,  592  n. 
infiincy  may  be  pleaded  to  bond  with  penalty,  568. 
so  to  bond  oonoitioned  for  payment  of  interest,  569. 

PENDENTE  LITE: 
administration,  773. 

PENSION,  1282,  3. 

PEREMPTORY  MANDAMUS  : 
where  grantable,  1084. 

PERFORMANCE : 

how  pleaded  where  covenants  in  the  aflirmative,  533. 

negative,  ib. 
must  be  pleaded  in  terms  of  covenant,  534. 

PERILS: 

insured  against,  925. 
of  the  sea,  939. 

PERJURY : 

persons  conticted  o^  incompetent  witnesses,  859. 
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but  may  be  restored  to  their  competency  by  pardoii»  if  indicted 
at  common  law ;  but  otherwise  if  indicted  on  statutes  652, 859. 

copy  of  judgment,  entered  upon  verdict  of  conviction,  must  be 
produced,  860. 

PEW: 

annexed  to  house  by  fiaculty  or  prescription,  1104  n. 
how  presumption  of  prescriptive  right  to  pew  may  be  rebutted, 
ib. 

PILOT: 

necessity  of  having,  1 006. 
statutes  relating  to,  1007  n^ 

PISCARY: 

sec  Fishery. 

PLEADING ; 

in  account,  4. 
before  auditors,  6. 
in  adultery,  13. 
assault  and  battery*  31. 
in  assumpsit,  1 18  to  159. 
in  bankruptcy : 

general  plea  of,  244. 

cannot  be  pleaded  to  actions  for  uncertain  damages, 

249. 
what  evidence  will  support  it,  251. 
plea  of  set-off,  256. 
in  covenant : 

accord  and  satisfaction,  eviction,  infancy,  levied  by  dis- 
tress, nil  habuit  in  tenementis,  non  est  factum,  non 
infregit  conventionem,  performance,  release,  set-off, 
523  to  535. 
in  debtf  on  bond : 

non  est  factum,  accord,  duress  ;  illegal  consideration,  by 
common  law  and  statute ;  infancy,  payment,  solvit  a4 
diem,  solvit  post  diem,  release,  set-off,  546  to  580. 
on  bail  bond, 

comperuit  ad  diem — ^nul  tiel  record,  590. 
on  bond  of  ancestor  against  heir^ 

riens  per  descent,  597. 
for  rent^ 

non  est  factum,  non  dimisit,  nil  debet,  eviction,  in- 
fancy, nil  llabuit  in  tenementis,  riens  in  arrear,  sta- 
tute of  limitations,  612  to  616. 
against  sheriff  for  escape, 

recapture  oefore  action  brought,  6291 
in  actions  founded  on  penal  stahites: 

not  guilty,  nil  debet,  recovery  in  another  action,  639, 

in  detinue : 

non  detinet,  670. 
Vol.  II  3  C 
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ancient  demesne,  within  what  time  it  must  he  pleaded, 
728. 
inf  executors: 

executors  may  plead  same  plea  that  testator  might,  792. 
plene  administiavit,  outstanding  judgment,  or  bond- 
how  pleaded,  ib, 
executor  may  plead  outstanding  judgment,  recovered  in 

debt  on  simple  contract,  793. 
several  administrators  may  plead  outstanding  judgment 

recovered  a^nst  one,  ib. 
of  the  replication  to  plea  on  outstanding  judgment,  how 

pleaded,  794. 
in  the  case  of  the  statute  of  limitations,  as  against  exe- 
cutor, the  six  years  are  computed  from  the  time  when 
action  first  accrued  to  testator,  795. 
how  computed  in  case  of  administration,  ib. 
difference  between  executor  and  administrator  in  setting 
forth  a  right  of  retainer,  797,  798. 
m  qwo  warranto : 

statute  of  limitations,  1 146. 
in  replevin: 

in  abatement— -cepit  in  alio  loco,   may  conclude  with 
prayer  of  judgment  that  count  may  be  quashed, 
1172,3. 
of  the  general  issue,  non  cepit,  1 174. 
general  rules  relating  to  avowries  and  cognizances,  ib. 
of  the  avowry  for  damage  feasant,  1 1 76» 
pleas  in  bar— escape  through  defect  offences,  1177. 
right  of  common,  1 1 78. 
tender  of  amends,  1180. 
of  avowries  for  rent  arrear,  1 181. 
at  common  law,  ib. 
by  Stat.  11  O.  2.c.  19.,  ib. 
by  joint  tenant,  1182.-  * 
by  parceners,  ib. 
by  tenants  in  common,  ib. 
for  ready  furnished  lodgings,  ib. 
pleas  in  bar, 

eviction,  1182. 
non  dimisit,  1183. 
non  tenuit,  ib. 
riens  in  arrear,  ib. 
property,  1184. 

in  defendant  or  stranger,  ib. 
statute  of  limitations,  ib, 
setoff,  1185. 
f n  slander : 

general  issue,  1230. 
statute  of  limitations,  1224. 
tn  action  on  sUU,  for  not  setting  forth  ttthes : 

nil  debet,  not  guilty,  statute  of  limitations,  1280. 
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in  irespasi: 

general  issue,  1300. 

accord  and  satisfaction^  1302. 

libenim  tenementum,  1303. 

estoppel,  1306. 

license,  1307. 

process,  1310. 

right  of  way,  1311. 

tender  of  amends,  1321. 
tn  trover : 

general  issue  and  statute  of  limitations,  1351. 
tn  actum  for  use  and  occupation  .• 

defendant  cannot  plead  nil  habuit  in  tenementis,  1372. 
PLENE  ADMINISTRAVIT  : 
plea  of,  792. 

POLICY : 

actions  cannot  be  maintained  on  contracts  which  violate  public 

policy,  62,  1382.  *^ 

of  insurance,  nature  of,  915. 
is  a  simple  contract,  917. 
may  be  altered  by  consent,  ib.  n. 
how  to  be  construed,  933. 
i>f  the  different  kinds  cf  policies : 

interest,  917. 

wager,  ib. 

open,  ib. 

valued,  918. 
of  the  essential  parts  of  a  policy  : 

1.  name  of  party  insured,  918. 

2.  name  of  ship,  921. 

3.  subject-matter  of  insurance,  922. 

4.  voyage  insured  must  be  truly  described,  ib. 

5.  perils  insured  against  must  be  inserted,  925. 

6.  the  memorandum, 

form  of,  by  London  underwriters,  926. 
construction  of,  ib. 

7.  date,  929. 

8.  stamp, 

amount  of  present  stamp  duties,  ib. 
if  policy  altered,  new  stamp  is  requisite,  932  n. 
see  Insurance. 
PONE: 

writ  of,  1167. 

POOR  AND  POOR  RATE : 

overseer  of,  liable  for  surplus  of  money  received  by  him  for 
mauntenance  of  bastard,  though  he  has  paid  it  over  to  his 
successor,  90  n. 
court  will  award  a  supplemental  writ  of  inquiry,  after  nonsuit 
or  verdict  for  defendant,  who  had  avowed  under  43  Eliz. 
c.  2.  for  a  poor  rate,  1 189  n. 
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by  Stat.  17  G.  2.  c.  38.  party  distrainiDg  for  poor  rate  is  not 
to  be  deemed  a  trespasser  ab  initio,  for  any  irreguladty  in 
warrant  of  appointment,  of  distress,  or  in  the  rate,  6S8. 

beasts  of  the  plough  are  distrainable  for  poor  rates,  676  n. 
POSSESSION: 

JQStification  in  defence  of,  32. 

tortious  possession  sufficient  to  maintain  trespass,  1289. 

right  of  possession  must  concur  with  right  of  property,  in  order 
to  maintain  trover,  1336. 

but  right  of  possession  is  sufficient,  without  having  had  actual 
possession,  1337. 

party  cannot  maintain  ejectment  without  having  been  in  pos- 
session, or  clothed  with  right  of  possession,  at  time  of  ouster, 
693. 

how  to  proceed  in  ejectment,  upon  a  vacant  possession,  727. 

uninterrupted  adverse  possession  for  twenty  years  will  bar  eject- 
ment, 738. 

where  party  may  defend  himself,  though  twenty  years  have  run 
against  him  before  taking  possession,  738. 

not  accounting  for  rent  received  for  all  the  premises  is  not  such 
an  adverse  possession  as  will  bar  tenant  in  common,  740. 

right  of  entry  within  21  Jac«  1.  c.  16.  must  be  such  as  is  ac- 
companied with  right  of  possession,  739. 

POUND.BREACH : 

action  lies  for,  686. 

PREFERENCE : 
voluntary,  203. 

PREMIUM  : 

where  assured  is  entitled  to  a  return  of,  1017, 

PRESCRIPTION : 

prescriptive  right  of  common  is  suspended  only,  by  taking  a 

lease  of  the  land  for  years,  430. 
common  appendant  ought  not  to  be  claimed  by  prescription^ 

431  n. 
prescription  for  common  for  cattle    levant  and  couchant  on 

messuage,  cum  pertinentiis,  is  good,  433. 
but  not  if  messuage  has  not  land  or  curtilage  belonging  lo  it,  ib. 
party  prescribing  for  common,  in  rieht  of  a  particular  estate, 

may  call,  as  a  witness,  a  person  who  claims  common  in  the 

same  place,  440,  1178  n. 
prescription  for  common  for  sheep  is  supported  by  evidence  of 

a  right  of  common  for  sheep  and  cows,  1 1  S0« 
but  where  party  prescribes  for  exclusive  right  of  fishing  oyer 

four  places,  proof  of  the  right  of  fishing  over  three  of  the 

four  places  will  not  support  the  right  claimed,  815. 
prescription  for  a  right  of  common,  generally,  not  supported  by 

a  finding  that  party  has  right  of  common,  paying  IcL  for  it, 

1180. 
inhabitants,  as  such,  cannot  prescribe  for  profit  in  another's  soil, 

1179. 
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copyholder  must  prescribe  in  the  name  of  lord,  except  when 

claiming  common  in  the  soil  of  the  lord,  1178. 
of  claiming  a  right  of  way  by  prescription,  how  pleaded,  1 315. 

PRESUMPTION : 

if  bond  be  of  twenty  years*  standing,  and  no  demand  proved, 
or  good  cause  shewn  for  forbearance,  payment  shall  be  pre- 
sumed ;  but  not  where  the  bond  is  less  than  twenty  years* 
standing,  571. 

if  interest  has  been  paid  after  the  day,  but  more  than  twenty 
years  since,  party  must  plead  payment  after  the  day,  in  order 
to  avail  himself  of  presumed  payment,  ib.  n. 

under  an  adverse  enjoyment  of  lights  for  twenty  years  and  up- 
wards, jury  may  be  directed  to  presume  a  right  by  grant,  1 103. 

so  twenty  years'  exclusive  enjoyment  of  water,  in  any  particu- 
lar manner,  affords  a  conclusive  presumption  of  a  right  de- 
rived from  grant,  or  a^ct  of  parliament,  1103  n. 

PRIORITY : 

when  it  may  be  enquired  into,  206,  207  n. 
PRISON: 

keepers  of  prisons  shall  give  to  persons  desirous  of  charging  a 
person  in  execution  a  note,  in  writing,  of  persons  in  their 
custody,  by  stat.  8  &  9  W,  3.  c.  27,  s.  9.,  622,  3. 
such  note  is  evidence  of  persons  being  in  custody  at  that  time, 
62^. 

PRIZE : 

action  will    not  lie  where  imprisonment  is  merely  in  conse- 
quence of  taking  a  ship  as  prize,  896. 
provisions  of  Prize  Act  (43  G.  3.  c.  160.)  relating  to  salvage, 
944. 

PROBATE : 

what  acts  an  executor  may  do  before  probate,  766, 

penalty  inflicted  on  persons  administering  without  proving  will 

within  six  months  after  the  death  of  testator,  765,  6. 
probate  imrepealed  cannot  be  impeached  in  temporal  courts, 

768. 
probate  is  only  legal  evidence  of  will  of  personalty,  798. 

PROCESS : 

justification  under,  34. 

of  the  difference  between  justifications  under  process  by  party 

to  the  cause,  or  stranger,  and  officer  executing  process,  906,  7. 
final,  not  necessary  to  allege  it  returned,  but  secus  as  to  mesne, 

ib.  n. 
of  inferior  courts,  justifications  under,  907. 
of  foreign  court,  909. 

ought  to  describe  party  against  whom  it  is  issued,  ib. 
where  officer  may  justify  breaking  open  doors  for  execution  of 

process,  1310. 

PROCLAMATIONS : 

of  fine,  how  proved,  736. 
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PROPER! : 

plaintiff,  in  covenant,  must  make  mofert,  506. 

profert  is  dispensed  with,  where  deed  is  lost  by  time  or  acci- 
dent, ib.  n. 

to  where  deed  has  been  destroyed  by  fire,  ib« 

where  profert  is  made  in  declaration,  deed  must  be  produced,  ib« 
PROMISE: 

express,  of  bankrupt,  aflter  certificate,  254. 

conditional,  ib. 

PROPERTY : 

absolute  or  special,  necessary  to  maintain  troyer,  1328. 
nature  of  absolute,  1329. 

right  of,  must  be  complete  to  maintain  tityver,  1332. 
special,  defined,  1334. 
cases  illustrating  the  nature  of,  ib. 
where  vests  in  purchaser,  420. 
tax,  covenant  to  pay,  void,  477. 

PROTECTION:  205. 

PROVISO : 

defendant  must  set  forth  proviso  in  deed  operating  in  his  fa- 
vour, 507. 

saving  proviso  may  be  given  in  evidence  on  general  issue  in  ac- 
tion on  penal  statutes,  639. 

what  will  amount  to  a  forfeiture  of  a  lease  c<Hitaining  proviso 
against  alienation,  479. 


Q. 

QUIET  ENJOYMENT: 

covenant  for  quiet  enjoyment  does  not  extend  to  entries  by 

strangers,  482. 
how  the  declaration  must  be  framed  for  breach  of  such  cove« 

nant,  483* 
in  what  manner  the  averment  of  title  in  party  evicting  ought  to 

be  made,  483. 
cases  illustrating  this,  483  to  487. 

QUOD  COMPUTET : 
judgment  of,  7. 

QUO  WARRANTO: 

information  in  nature  of,  1126. 


R. 

RASURE: 

rasure  of  deed  may  be  given  in  evidence  on  non  est  factum, 

321,  530,  550. 
of  the  rasure  of  a  bill  of  exchange,  321. 
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REASONABLE  TIME: 

as  to  notice  of  dishonour  of  bill,  34 1  • 
abandonment,  955. 

RECEIPT: 

last  receipt  is  jpremmptive  evidence  that  rent  due  before  has 

been  paid,  6l2. 
but  a  receipt  is  not  conclusive  evidence,  that  party  signing  it 

has  actually  received  the  money,  85, 
receipt  of  rent  is  evidence  of  subsisting  tenancy,  705« 

RECEIVER: 

how  chargeable  in  account,  2. 

plea  by,  4. 

receiver,  appointed  by  Court  of  Chancery,  is  an  agent  within 

Stat.  4  G.  2.  c.  28.  and  may  give  tenant  notice  to  deliver  up 

possession,  607  n. 
where  land  is  in  possession  of  receiver,  ejectment  must  be 

brought  with  leave  of  the  Court  of  Chancery,  702. 

RECOGNIZANCE: 

in  what  order  debts  due  on  recognizances  ought  to  be  paid  by 

executor,  776,  778  n. 
recognizance  not  enrolled  is  considered  as  a  bond,  778  n. 

RECORD: 

debt  lies  upon  record,  540. 

of  the  plea  of  nul  tiel  record,  604. 

bow  tried,  ib. 

of  the  replication  of  nul  tiel  record,  590* 

how  it  must  conclude,  ib. 

of  judgment  thereon,  ib. 

where  record  inter  alios  is  evidence,  1 150* 

RECTORY: 

in  ejectment  for  rectory,  what  must  be  proved,  748. 

REGISTER : 

register  evidence  of  a  marris^,  I5« 

omission  in  entry  will  not  affect  validity  of  marriaee,  21. 

persons  making  false  entries  in  legister  guilty  of  felony,  without 

benefit  of  clergy,  ib. 
register,  or  examined  copy,  is  evidence  to  prove  christenings 

or  burials,  749. 

REGISTRY: 

what  proof  necessary  in  trover  for  certificate  of  ship's  registry, 

1359. 
legislative  provisions  respecting  re^stry  of  merchant  ships,  1 196. 
merchant  ships  of  certam  description  must  be  registered,  ib. 
on  transfer  of  prroperty,  certificate  of  registry  must  be  accu- 
rately recited  in  Dili  of  sale,  1 1 97. 
but  clerical  mistake  will  not  vitiate,  ib. 
bill  of  sale  must  be  in  writing,  11 98. 
indorsements  on  certificate  must  be  recited,  ib. 
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what  Tegulations  are  prescribed  in  casesy 

1.  where  sale  takes  place  in  port  to  which  ship  belongs, 

1 199. 

2.  when  sale  takes  place  daring  absence  of  ship  from  her 

porty  ib» 
3*  wnen  ship  owners  are  resident  in  foreign  country,  1202. 
statutes  require  acts  to  be  done  by  parties  to  the  sale,  and  by 
public  officers ;  as  to  the  former,  the  statutes  are  imperative, 
but  only  directory  as  to  the  latter,  1202. 
statutes  relate  to  transfers  made  by  act  of  party  only,  1203. 
where  the  statutes  require  a  registry  de  novo,  1205. 
see  late  stat.,  1391. 

HELEASE : 

where  it  may  be  given  in  evidence,  119,  132. 

form  of  plea  of  release  puis  darrein  continuance,  133. 

of  the  plea 'of  release  to  debt  on  bond,  573. 

fraud  may  be  replied,  ib.  n. 

release  by  one  of  several  obligees  will  bind  all,  574. 

so  a  release  to  one  of  several  obligors  may  be  pleaded  by  the 

others,  ib. 
whether  such  release  be  by  deed  or  operation  of  law,  ib. 
if  feme  obligee  take  obligor  to  husband,  this  is  a  release  in  law, 

ib. 
covenant  not  to  sue  will  operate  as  a  release  by  construction 

only,  575. 
covenant  not  to  sue  must  be  perpetual,  in  order  to  enure  as  a 

release,  ib. 
release  of  all  actions  will  not  discharge  covenant  before  breach, 

534. 
whether  creditor  or  legatee  having  executed  a  release  was  a 

good  witness  to  supports  will  before  the  stat.  25  G.  2.  c.  6.» 

860. 

RENT : 

Mt  for  rtnt  arrear  ; 

lies  at  common  law  on  lease  for  years  or  at  wiU,  605. 
lies  by  statute  oa  lease  for  life,  though  life  is  continuing,  ib. 
lies  by  statute,  by  executor  of  person  seised  of  rent^ser- 

vice,  &c.  in  fee  tail  or  for  life,  606. 
against  whom  the  action  must  be  brought,  ib. 
lessee  for  years,  having  assigned  term,  may  sue  for  rent 

reserved,  ib. 
tenant  wilfully  holding  over,  after  notice  by  landlord,  for« 

feits  double  the  yearly  value  of  the  land,  by  stat.  4  G.  2. 

c.  28.,  ib.  607. 
construction  of  this  statute,  ib.  607  n. 
action  on  this  statute  may  be  brought  by  one  tenant  in 

common  without  companion,  608. 
action  on  this  statute  may  be  brought  after  a  recovery  in 

ejectment,  ib. 
tenant,  not  delivering  up  possession  after  be  has  given 
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notice  to  quit,  forfeits  double  rent,  by  stat.  II  G.  2. 
c.  19.,  609. 
tenant  for  a  year  within  this  statute,  ib.  n. 
of  the  venue  in  debt  for  rent,  610. 
where  debt  against  executor  foe  rent  arrear  must  be  in  the 

debet  and  detinet,  and  where  in  the  detinet  only,  ib. 
executor  cannot  wave  term,  611  and  n. 
of  declaring  in  debt  for  use  and  occupation,  611. 
iff  the  pleadings  tn  debt  for  rent  arrear: 

non  est  factum,  non  dimisit,  nil  debet,  612. 
assignment  and  acceptance  of  assignee  as  tenant,  612,  13. 
eviction,  613. 
infancy,  614. 

nil  habuit  in  tenementis,  614. 
riens  in  arrear,  615. 
statute  of  limitations,  ib. 
of  the  evidence,  ib. 
where  tenant  for  life  dies  before  rent  day,  rent  shall  be  appor- 
tioned by  stat  11  G.  2.  c.  19.  s.  15.,  614. 
where  tenant  in  tail  leases,  but  not  according  to  statute,  and 
dies  without  issue  between  the  days  of  payment,  and  after- 
wards the  remainder  man  receives  the  whole,  he  is  liable  to 
account  for  a  proportion  up  to  the  death  of  tenant  in  tail, 
1265,  6. 
rent  reserved  by  parol  is  in  equal  degree  with  bond  debt  in  the 

administration  of  estates  by  executors,  778  n. 
see  Distress — Landlord  and  Tenant — Notice  to  Quit. 

REPAIRS : 

covenant  to  repair  runs  with  the  land,  and  binds  personal  re- 
presentative, 467. 

how  breach  may  be  assigned  on  a  covenant  to  repair,  508. 

heir,  though  not  named,  may  sue  on  a  covenant  for  not  repair- 
ing, 488. 

heir  may  recover  damages  for  not  repairing  in  time  of  ancestor, 
ib. 

plea  by  heir  claiming  to  retain  money  laid  out  in  repairs,  where 
bad,  600. 

disbursements  for  repairs  cannot  be  given  in  evidence  on  nil 
debet,  616  n. 

REPLEVIN : 

lies  on  any  tortious  taking  of  goods,  as  well  as  a  taking  by 

distress,  1156. 
but  not  taking  things  affixed  to  the  freehold,  1 157. 
of  the  inconveniences  attending  the  proceedings  in  replevin  at 

common  law,  1157,  8. 
how  remedied  by  stat.  of  Marlebridge,  ib. 
of  the  stat.  1  &  2  Ph.  &  Mar.  for  the  more  expeditious  delivery 

of  distresses,  ib. 
of  the  pledges  at  common  law  for  prosecution  of  suits,  and  by 

stat.  Westminster  2.  for  the  return  of  beasts,  1160. 
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of  the  different  methods  pursued   by  sherifis  in  respect  of 
pledses,  1160. 

bonds  uom  the  p«r^  repUvymg  may  be  taken,  ib. 

penalty  of  this  bond  not  fixed,  1161. 

of  the  bond  from  party  replevying,  and  two  sureties^  by  stat. 
1 1  G,  2,  c.  19.  m  cases  of  distress  for  rent  arrear,  ib. 

meaning  and  extent  of  the  condition  "  to  prosecute  suit  with 
effect,"  1162,  3. 

of  the  extent  of  the  sheriff's  liability  in  an  action  for  not  taking 
any  or  insufficient  pledees,  1164, 

in  what  case  the  court  will  grant  relief  agmnst  sheriff  on  a  sum- 
mary application,  1165. 

how  to  proceed,  where  defendant  claims  property,  1166. 

of  the  aifferent  forms  of  writs  for  the  removal  of  proceedings 
out  of  inferior  into  superior  courts,  ib. 

1.  pone  at  common  law,  1167. 

2.  pone  under  stat.  Westm.,  2,  ib. 

3.  recoidari  facias  loquelam,  1 168. 

4.  accedes  ad  curiam,  ib. 

what  property  the  plaintiff  ought  to  have  to  maintain  replevin, 

1169. 
where  husband  may  sue  alone,  297,  1169. 
where  join  in  replevin  with,  ib. 
of  the  declaration: 

venue,  1 169. 

locus  in  quo,  1170. 

what  advantage  may  be  taken  of  omitting  the  name  of  the 
place  where  beasts  are  taken,  1 170. 

rule  as  to  naming  the  place  explained,  ib. 

how  the  goods  must  be  described,  II 71. 

of  pleas  in  abatement,  1172. 
of  the  judgment: 

1.  fornlaiotiff,  1186. 

2.  for  aefendant,  ib. 

at  common  law,  ib. 
by  stat.  17  Car.  2.  c.  7.  in  cases  of  distress  for  rent  arrear, 
1187. 

1.  nonsuit  before  issue  joined,  ib. 

2.  on  nonsuit  after  issue  ioined,  1188. 

3.  on  verdict  against  plamtiff,  ib. 

4.  on  judgment  Q^iven  on  demuner,  1189. 

judgment  at  common  law  not  superseded  by  this  statute, 
1190. 
see  Pleadings— Costs. 

REPLICATION: 

of  replying  de  injuria  sua  proprii  absque  tali  causa  to  son 

assaiidt  demesne,  38. 
of  the  meaning  of  this  replication,  when  pleaded  to  a  plea  of 

license,  1308,  9. 
where  defendant  insists  on  a  matter  of  interest,  Je  injuria  sua 

proprift  cannot  be  pleaded  or  replied,  1184,  1319. 
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of  replyiiig  to  the  plea  of  libenim  teneinentuin»  1305. 
plaintiff  may  tTaverse  the  command,  1306. 

REPUTED  OWNER:  208.  ' 
see  Bankrupt. 

RESCUE : 

definitioa,  1193. 
remedy,  ib. 

1.  The  original  cause  of  action,  ib. 

2.  writ  and  warrant,  ib. 

3.  manner  of  arrest,  ib. 

what  constitutes  an  arrest,  i% 

of  executing  process  on  Su*^  y,  1 1 94. 

4.  damage  sustained,  1195. 
for  rescue  of  distresses,  see  Distress. 

RESIDENCE: 

of  corporator,  1079. 

RESPONDENTIA : 

nature  of  the  contract,  1024. 

difference  between  bottomry  and  respondentia  and  a  loan,  1025. 

statutes  relating  to  money  lent  upon  respondentia,  1025. 

RETAINER: 

may  be  given  in  evidence  on  plene  administravit,  799. 
of  the  right  of  retainer  by  an  executor,  796. 
executor  de  son  tort  cannot  ^tain,  797. 
see  lien. 

RETURN: 

of  premium*  1017. 
of  process,  906  n. 

REVERSION: 

assignee  of  reversion  may  enter  for  non-payment  of  rent,  &c., 

or  bring  covenant  by  stat.  32  H.  8.  c.  34.,  490,  1. 
see  Covenant. 

REVOCATION: 
see  Will. 

RIENS  IN  ARREAR : 

good  plea  to  debt  for  rent,  615. 

of  pleading  riens  in  arrear  to  an  avowry  for  rent  arear,  1183. 
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SAILING : 

with  convoy,  warranty,  990. 

SALE: 

action  cannot  be  maintained  for  price  of  goods  sold  upon  credit, 

imtil  the  time  for  credit  is  expired,  72,  3. 
doctrine  relating  to  the  sale  and  warranty  of  horses,  658. 
in  whom  the  property  is  upon  the  sale  of  goods,  1331. 
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under  what  circumstances  Tendor  may  resell  his  goods,  ih. 
sale  is  complete  by  deliyery  of  goods  to  carner«  420. 
under  what  circumstances  innkeeper  may  sell  horse  left  in  his 
stable,  1363  n. 

SALVAGE ; 

of  the  rate  of  salvage  as  settled  by  the  last  prize  act,  944. 
persons  preserving  goods  which  have  been  abandoned  at  sea  are 
entitled  to  a  compensation,  1353. 

SCANDALUM  MAGNATUM : 

of  the  remedy  for  this  injury,  1217. 
how  to  declare,  1218. 

words  actionable  in  the  case  of  a  peer,  which  would  not  be  in 
the  case  of  a  commoner,  1219. 

SEA: 

of  plaintiffs  beyond  sea,  at  time  of  cause  of  action,  within  what 

time  they  may  sue,  146. 
defendants  beyond  sea,  at  time  of  cause  of  action,  may  be 

sued  on  their  return,  147. 
perils  of,  939. 

SEAMEN : 

of  their  wages  : 

agreement  relating  to,  must  be  in  writing,  1206. 
must  specify  the  wages  and  voya^,  1206,  7. 
and  must  be  signed  by  seamen  within  three  days,  ib. 
mariner  not  obliged  to  produce  the  written  agreement  in 

court,  1207. 
of  the  penalties  imposed  upon  seamen  for  desertion,  1208. 
what  shall  be  deemed  desertion,  ib.  n. 
of  the  regulaiions  : 

&T  the  government  of  seamen  employed  in  the  coasting 

trade,  1209. 
for  preventing  desertion  of  seamen  from  ships  trading  to 

the  West  Indies,  1210. 
ship-owners  must  not  advance  to  seamen,  beyond  sea, 

more  than  a  moiety  of  wages  due,  1211. 
freight  the  mother  of  wages,  ib. 
if  ship  be  captured,  seamen  lose  their  wages,  1212. 
ship  seized  by  way  of  retaliation,  and  afterwards  restored, 

cannot  be  considered  as  captured,  1 213. 
where  impressed  seaman  is  entitled  to  wages  pro  tanto, 

1214. 
of  the  remedies  for  the  recovery  ofseamciCs  wages : 
in  the  court  of  admiralty,  1215. 
and  at  common  law,  ib. 

SEA  WORTHINESS: 

implied  warranty,  1005. 

SECOND  DELIVERANCE: 

writ  of,  when  it  must  be  sued,  1 187. 

in  what  case  it  operates  as  supersedeas  to  the  retorno  habendo,  ib. 
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SEDUCTION : 

action  for,  1097. 

SEIZURE : 

owner  of  ship,  seized  as  forfeited,  cannot  maintain  trespass,  668  n. 
hostile  seizure  is  not  necessarily  capture,  so  as  to  defeat  sea^ 
men's  claim  for  wages,  1213. 

SENTENCE: 

of  council  at  war,  where  evidence,  36. 

sentences  of  foreign  courts  of  admiralty  are  conclusive  evidence, 
in  actions  on  policies,  upon  all  subjects  within  their  juris- 
diction, 996. 

where  a  warranty  of  neutrality  shall  be  falsified  by  foreign  sen- 
tence, 996,  7. 

but  these  sentences  must  be  legal  sentences,  999. 

S.2QUESTRATI0N: 

nature  of  this  proceeding,  196  n. 

SERVANT: 

see  Master  and  Servant. 

SERVICE : 

of  declaration  in  ejectment,  720. 
of  notice  to  quit,  710. 

SET-OFF : 

at  common  law,  148, 576. 
by  statutes,  ib. 

how  defendant  may  conclude  his  plea,  149* 
debts  must  be  mutual  and  due  in  same  right,  150,  580. 
in  cases  of  executors,  151. 

cannot  be  of  debt  barred  by  statute  of  limitations,  152. 
cannot  be  of  a  penalty,  ib. 

reducing  demand  under  40«.  does  not  affect  jurisdiction  of  su- 
perior court,  153. 
'  to  debt  on  bond,  576  to  580. 

SHERIFF: 

remedy  against,  for  escape, 

at  common  law,  617. 
by  statute,  ib* 
liable  for  escape  aner  recaption  on  escape  warrant,  619. 
must  appoint  deputies  to  make  replevins,  1158. 
liable  for  taking  insufficient  pledges,  1164. 
cannot  be  made  a  trespasser  by  relation,  1294,  printed  4921. 
cannot  justify  breaking  open  outward  door  to  execute  process, 

in  civil  suit,  1310. 
trover  lies  by  sheriff  against  person  taking  away  goods  seized  in 
execution,  1335. 
SHIP: 

ship-owners  not  liable  for  embezzlement  by  mariners,  415. 
nor  for  any  loss  exceeding  value  of  vessel  and  freight^  ib.  416« 
nor  for  any  loss  by  fire,  id. 
nor  for  jewelsy  &c.  unless  the  value  is  specified,  ib. 
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action  against  ship-owner  most  be  brought  by  consignee  of  goods, 
420. 

master  of  ship  has  no  lien  on  ship  for  money  expended  id  re- 
pairs, nor  on  freight  for  wages*  1356* 

sale  of  the  whole  of  a  ship  by  part  owner  is  not  equivalent  to 
destruction^  so  that  co-tenant  may  maintain  trover,  1347  n. 

master  of  ship  has  no  general  authority,  by  law,  to  sell  ship  or 
cargo,  1345. 

see  Insurance — Registry. 

SIMONY: 

definition  of,  56]. 

statutes  relating  to,  ib.,  562,  3. 

resignation  bonds,  where  good,  and  where  simoiiiacal,  563,  4. 

case  of  Bishop  of  London  v.  Ffytche,  565. 

ground  of  the  decision  in  that  case,  ib.  n. 

SLANDER : 

scandalum  magnatum  defined,  1217. 
statutes  relating  to,  ib. 
form  of  declaration,  ib. 

what  words  are  actionable  in  the  case  of  a  p^er,  1219« 
of  the  action  for  slander,  ib. 

where  it  lies  for  words  actionable  in  themselves,  1220* 

how  words  are  to  be  construed,  1223. 

of  words  not  actionable  in  themselves,  1224. 

what  special  damage  sufficient  to  support  action,  1225. 

in  what  case  two  persons  may  join  for  slander,  ib. 

where  the  republication  of  slander  is  actionable,  ib. 

of  the  declaration,  1226. 

meanings  of  the  term  innuendo,  1227. 

office  01  the  innuendo,  ib. 

in  what  case  averment  of  colloquium  is  necessaiy,  1228. 

jury  to  decide  whether  meaning  is  such  as  is  imputed 

by  the  innuendo,  1229* 

evidence,  1231. 

costs,  1232. 

see  Pleadings—- Libel. 

SOCIETY: 

one  member  of  amicable  society  cannot  maintain  trover  against 
another  for  taking  away  a  chattel  belonging  to  thesociety,  1346. 

SOLVIT  AD  DIEM,  AND  SOLVIT  POST  DIEM: 

of  pleading  payment  at  common  law  and  by  statute,  569. 

if  bond  has  lain  dormant  for  20  years,  payment  will  be  presumed^ 

doctrine  of  presumed  payment  first  laid  down  by  Lord  Hale, 

ib.  n. 
indorsements  of  receipts  for  interest,  made  by  obligee  before  20 

ytois  elapsed,  will  rebut  presumption  of  pajrment,  572,  3. 
indorsements  of  receipts,  after  20  years,  not  admissibie,  573  n. 
SPECIALTY: 

assumpsit  will  not  lie  on  a  specialty,  455. 
exceptions  to  this  rule,  ib.  n. 
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STABLE-KEEPER : 

liable  for  the  negligence  of  his  servants,  408. 

STAGE-COACH: 

proprietor  of»  how  far  liable  as  common  carrier,  403. 

see  Carrier. 
STAMP : 

amount  of  stamp  duties  on  bills  and  notes,  313. 

on  policies  of  insurance,  929. 

stamp  must  be  of  proper  denomination,  317. 

where  new  stamp  is  required  on  bill  of  exchange,  317. 

on  policy  of  insurance,  932  n. 
STANDING  CORN : 

where  it  goes  to  devisee  of  land,  1339  n. 

STATUTE  MERCHANT  OR  STAPLE: 

in  what  order  to  be  paid  by  executors,  776. 

STATUTES : 

20  H.  3.  c  4.  (stat«  Merton)  approvement  of  common,  436. 
52  H.  3.  c«  4.  (stat.  Marlebridge)  driving  distress  out  of  county, 

684. 

unreasonable  distress,  689. 
c.  21.  who  may  take  replevin  of  distresses,  1158. 

3  Edw«  1.  c.  34.  (West.  1.)  scandalum  magnatum,  121 7« 

6  Edw.  1.  c.  1.  (stat.  Gloucester)  s.  2.  costs,  1191. 

13  Edw.  1.  stat.  1.  c.  2.  (Westm.  2.)  pledges  to  prosecute  in 

replevin,  1160. 
writ  of  pone,  to  remove  plaint,  1167. 
second  deliverance,  1186,  7. 
c.  1 L  process  of  execution  in  account,  7. 

escape,  617. 
c.  23.  account  by  executors,  3,  784. 
c.  46.  approvement  of  common,  436. 

4  Edw.  3.  c.  7.  actions  by  executots,  782. 

25  Edw.  3.  stat.  5.  c.  5.  executors  of  executors,  769,  784. 
31  Edw.  3.  stat.  1.  c.  11.  administrators,  3,  784. 
34  Edw.  3.  c.  16.  fine  and  non-claim,  733. 
45  Kdw.  3.  c.  3.  exemption  from  tithes,  1259. 

1  R.  2.  c.  12.  escape,  618. 

2  R.  2.  c.  5.  scandalum  magnatum,  1217. 

12  R.  2.  c.  2.  sale  of  offices,  62. 

c.  11.  scandalum  magnatum,  1218. 

13  R.  2.  stat.  I.  c.  13.  Qualification  to  kill  game,  877  n. 
23  H.  6«  c.  10.  bail  to  sheriff,  580. 

1  R.  3.  c  7.  fine  and  non-claim,  733. 

3  H.  7.  c.  10.  costs— error,  1191. 

4  H.  7.  c.  24.  fine  and  non-claim,  733. 

1 1  H«  7.  c.  20.  discontinuances  by  wife,  731. 

7  H.  8.  c  4.  recoverors—- distress,  677^  8. 

8.  3.  damages— costs,  1191. 

21  H.  8,  c.  5.  s.  3.  administration,  784  n. 

c.  11.  restitution  of  goods  feloniously  stolen,  1344. 
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c.  13.  8.  5.  clergymen  trading,  179  n. 
c.  19.  damages,  costs,  &c.  1191. 

27  H.  8.  c.  20.  tithes,  1267. 

28  H.  8.  c.  15.  wilful  destruction  of  ships — trial,  948  n. 

31  H.  8,  c.  13.  s.  21.  dissolution  of  religious  houses,  1268. 

32  H.  8.  c.  1.  Stat,  of  wills,  852. 

c.  2.  s.  3.  limitation  of  avowry,  1184. 
c.  7.  s.  7.  recovery  of  tithes,  1256. 
c.  28.  lease  by  tenant  in  tail,  731. 
c.  28.  s.  6.  act  of  husband— discontinuance,  732. 
c.  33.  descent  tolling  entry,  729. 
0.  34.  covenant — assignees  of  reversion,  490,  1. 
c.  36.  s.  1.  fine  with  proclamations,  733  n. 
c.  37.  s.  1.  debt  for  rent  service,  &c.  by  executor,  606. 
c.  37.  s.  1 , 3, 4.  distress— >peisoDal  representative,  &c 
678. 

33  H.  8.  c.  39.  bond  to  the  king,  777  n.  (21). 

34  &  35  H.  8.  c.  4.  bankrupt,  184. 
37  H.  8.  c.  9.  s.  3.  usury,  566. 

2  &  3  Edw.  6.  c.  13.  s.  1,  2, 3, 4, 5, 6.— tithes,  1257  to  1375. 

3  &  4  Edw.  6.  c.  3.  approvement,  436. 

5  &  6  Edw.  6.  c.  16.  sale  of  offices,  62,  558. 

1  &  2  Ph.  &.  M.  c.  12.  driving  distress  out  of  hundred,  684. 

s.  3.  delivery  of  distresses,  1 158. 

2  Ph.  &  M.  c  7.  sale  of  horses  in  market  overt,  1332. 
5  Eliz.  c.  9.  perjury,  859. 

13  Eliz.  c  5;  fraudulent  conveyance,  599. 
c.  7.  s.  1.  bankrupt,  180,  186. 
c.  8.  usury,  566. 
c.  10.  s.  3.  church  leases,  1271. 
c.  20.  rector's  lease,  1289. 
18  Eliz.  c.  3.  s.  2.  order  of  filiation,  901  n. 
c.  5.  s.  1 .  informer,  639. 

8.  3.  compounding  penal  actions,  ib. 
27  Eliz.  c.  8.  error,  1219. 
31  Eliz.  c.  5.  s.  5.  limitation  of  actions,  633. 
c.  6.  simony,  561  to  563. 
c.  1 2.  sale  of  horses  in  market  overt,  1332. 
43  Eliz.  c.  6.  s.  2.  costs,  42. 
1  Jac.  1.  c.  15.  s.  2.  bankrupts,  180,  186. 

8.  10.  summons,  897. 

s.  14.  payments  to  bankrupt  protected,  228. 
c.  21.  pawnbroker,  1343. 
c.  27.  s.  6.  qualification  to  kill  game,  877  n. 

3  Jac.  1.  c.  7.  s.  1.  attomies,  161. 

c«  8.  costs  in  error,  1192. 
c.  13.  s.  5.  qualification  to  kill  deer,  877  o. 
c.  15.  6.  4.  costs,  153. 
7  Jac.  1.  c.  5.  officers,  31,  906. 

c.  11.  s.  6.  qualification  to  kill  game,  877  q» 
21  Jac.  1.  c.  4.  penal  actions,  636,  7. 
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21  Jac.  I.e.  12.  s.  5.  venue  in  actions  against  JL  P.  &c.  costs, 

29.  899. 
c.  16.  Stat,  of  limitations,  s.  1,  2.  p.  737. 

8.  3.  p.  4, 13, 134, 6 J  5, 619, 1185, 1224, 1280. 

s.  4.  p.  144.     s.  5.  p.  1180,  1322. 

s.  6.  costs,  1232.    s.  7.  p.  146,  1224. 
c.  17.  s.  2.  usury,  566. 
c.  19.  s.  2.  bankrupts,  187.  s.  15.  p.  180. 

s.  11.  reputed  ownership,  208. 

s.  14.  bankrupt,  234. 

12  Car.  2.  c.  13.  s.  2.  usury,  666. 

c.  18.  navigation  act,  1294,  printed  4921. 

13  Car.  2.  stat.  2.  c.  1.  corporation  act,  1134. 

16  Car.  2.  c.  6.  wilful  destruction  of  ships,  1026. 
c.  7.  s.  2,  3.  gaming,  1378. 

16  &  17  Car.  2.  c.  8.  jeofails,  640,  1285. 

s.  1 «.  vi  et  armiSf  30. 
s.  3.  bail  in  error,  756. 
s.  4.  damages;  costs,  757. 

17  Car.  2.  c.  7.  replevin— 1187,  8,  9,  90. 

c.  8.  administrator  de  bonis  nony  771. 
22  k  23  Car.  2.  c.  P.  costs,  40,  1322. 

c.  25.  s.  2.  appointment  of  eame-keepers,  879. 
s.  3.  qualification  to  Kill  game,  877. 
25  Car.  2.  c.  2.  test  act,  1135. 

29  Car.  2.  c.  3.  s.  1.  statute  of  frauds,  820.  s.  2.  ib.  s.  3. 

p.  494  n.,  824. 
s.  4.  agreement,  49»  170,  789, 824. 
s.  5.  p.  851.    8.  6.  p.  864.    s.  12.  p.  852. 
8.  17.  p.  842. 
c.  7.  s.  6.  Sunday,  896, 1194. 

30  Car.  2.  c.  7.  s.  2.  executor  de  son  tort,  780  n. 

2  W.  &  M.  c.  5.  s.  2.  sale  of  distress,  684. 

8.  3.  loose  com  and  hay— distress,  675. 
s.  4.  pound  breach— -damages— K^osts,  686,  7. 

3  &  4  W.  &  M.  c.  12.  8.  24.  carriage  of  goods,  417. 

c.  14.  devisee  chargeable  with  heir,  456,  600. 
8.  5.  liability  of  heir  after  alienation^  599. 
s.  6.  riens  per  descents  599,  600. 

4  &  5  W.  &  M.  c.  18.  filing  informations,  1127. 

c.  20.  s.  2.  dogget  of  judgments,  777  n. 
c.  23.  s.  4.  game-keepers,  880. 

s.  10.  costs,  1326,  7. 
c.  24.  8.  1 2.  executor  of  executor,  780  n. 
7  &  8  W.  3.  c-  4.  Treating  Act,  652. 

c.  6.  8.  8,  9.  recovery  of  tithes,  1256,  7. 
c.  22.  8.  21.  registry  de  novo,  1206. 
c  34.  tithes— quaken,  1257. 
8  &  9  W.  3.  c.  11.  8.  1.  costs  on  acquittal,  41,  1191,  1364. 

8.  2.  costs  in  error,  1192. 
5.  3.  C08t»— tithes,  1 266. 
Vol.  n.  3  D 
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8  &  9  W.  3.  c  If.  8«  4.  wilful  and  mtlicious  trespast— -costs, 

41,  1327. 
8.  8.  assigning  breaches— damages— judg- 
ment, 592,  3,  4, 5. 
c.  27.  escape,  622,  626,  629. 

9  &  10  W.  3.  c.  17.  bills  of  exchange— protest,  347,  8. 

s.  3.  lost  bills,  350. 
c.  44.  East  India  Company,  monopoly,  977. 
11  &  12  W.  3.  c.  9.  costs,  40  n. 
1  Ann.  Stat,  2.  c.  6.  s.  2.  escape,  619. 

c  9.  s.  4.  wilful  destruction  of  ships,  948  n. 

3  &  4  Ann.  c.  9.  s.  1  •  piomissor^  notes,  386. 

8.  4,  5,  7,  8.  bills  of  exchange,  protest,  348, 
9,50. 

4  Ann*  c.  16.  s.  1.  exception— ^pleading,  30. 

8.  4.  ploading  several  matters,  640,  1175. 

8.  6,  7.  venire,  640. 

8.  8.  view,  1325. 

8.  12.  payment  of  bond,  569. 

s.  13.  bringing  principal,  &c.  into  court,  592  n. 

s.  16.  bringing  action  after  claim,  701,  741. 

8.  19.  limitation  of  actions,  147. 

8.  20.  assignment  of  bail  bond,  586. 

s.  27.  account,  2,  3,  6. 

5  Ann.  c.  14.  s.  2,  3,  4.  game — sale  of,  &c.  881,  2, 886. 

6  Ann.  c.  22.  a.  9.  Bank  of  England,  305. 

7  Ann.  c.  12.  s.  3.  ambassador,  &c.— distress,  677. 

8.  5.  bankrupt,  180  n.,  205. 

8  Ann.  c.  14.  s.  6,  7.  distress  after  lease  determined,  681. 

9  Ann.  c.    6.  s.  ^7.  assurances  on  marriages,  915  n. 

c.  14.  gaming,  325,  557,  1379, 80. 
c.  20.  s.  1,  2,  7.  mandamus,  1086,  7. 

8.  4.  quo  warranto,  1128. 

8.  5.  judgment— costs,  1152. 
c  25.  s.  1.  gamekeepers,  879. 

8.  %  eame— sale  of,  884. 

8.  3.  destroying  eame  in  night  time,  885. 

10  Ann.  c.  15.  s.  3.  bankrupt-Aiability  of  partners,  245. 
12  Ann.  stat.  2.  c.  12.  simony,  563. 

c  16b  8.  1.  usury,  326. 

3  Geo.  1.  c.  11.  gamekeepers,  879. 

c- 13.  pilotage,  1007  n. 

c.  15.  8.  8.  death  of  sheriff,  628. 

4  Geo.  1.  c.  12.  wilful  destruction  of  ships,  948  n. 

6  Geo.  I.  c.  18.  8.  12.  insurance,  64,  935. 

7  Geo.  1.  c.  21.  8.  2.  bottomry,  1025. 

8«  14.  pilotage,  1007  n. 
c.  31.  bankrupts,  securities  payable  at  Future  day, 
263. 

8  Geo.  1.  c.  19«  8.  1.  action  of  debt— game,  885. 

c.  24.  8.  7.  8eamen*8  wages,  1211. 
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11  Geo.  1.  c.  4.  election  of  mayors*  &c.  1063,  4. 

c.  29.  8.  6,  7.  wilful  destruction  of  ships,  948  n. 
c.  30.  s.  43«  assurance  companies— pleading,  532  n.y 
974. 
2  Geo.  2.  c.  22.  s.  13.  set-off,  148,  535,  576,  1185. 
c.  23.  s.  23.  attomies*  bill,  162,  635  n. 
c.  24.  bribery,  642,  647. 

c.  36.  s.  1,2, 7, 8,9, 13. seamen— wages,  1206, 7,8n. 
s.  3,  5,  6.  penalties  for  desertion,  1208. 

4  Geo.  2«  c.  28.  s.  1.  tenants  holding  over  after  notice,  606,7,8. 

s.  2.  ejectment— entry  for  rent  arrear,  725. 
s.  4.  payment  or  tender  of  rent — stay  of  pro- 
ceedings, ib. 
8.  5.  rent  seek,  &c.— distress,  672,  3. 

5  Geo.  2.  c  20.  pilotage,  1007  n. 

c.  30.  s.  7.  general  plea  of  bankruptcy,  244. 

s.  9.  second  bankruptcy,  compounding  with 

creditors,  250,  6. 
s.  11.  bankrupt,  certificate,  88. 
s.  12.  avoiding  certificate,  251,  2. 
s.  22.  bankrupt,  written  securities  payable  at 

future  day,  264,  6. 
s.  23.  fraud — petitioning  creditor's  debt,  243, 

4,  261,  2. 
s.  24.  bankrupt,  188.- 
s.  28.  set-off,  and  mutual  credit,  256. 
s.  39.  p.  180,1  n. 
8.  40.  p.  185. 

7  G.  2.  c.  8.  stock-jobbing  act,  330. 

c.  15.  liability  of  ship-owners,  415,  6. 

c.  20.  8.  1.  mortgage — stay  of  proceedings,  697  n. 

8  G.  2.  c.  24.  8.  4,  5.  set-off,  148, 152, 576,  7.  8. 

9  G.  2.  c.  38.  bribery,  646,  7. 

11  G.  2,  c.  19.  8.  7.  fraudulent  removal,  distress,  682, 3  n. 

8.  8.  growing  crops,  &c.  distress,  682,  4. 
8.  12.  ejectment,  notice  to  landlord,  723. 
s.  14.  action  for  use  and  occupation,  1365. 
8.  15.  executor  of  tenant  for  life,  apportionment 

of  rent,  614,  784. 
s.  18.  double  rent— distress,  609,  673. 
s.  19.  irregularity  in  distress,  688,  1345. 
8.  21.  general  issue,  1300. 
8.  22,  avowry  for  rent  arrear,  1181. 
8.  23,  sureties  in  replevin,  1161. 

12  G.  2.  c,  13.  s.  5,  6.  attomies,  162  n.,  166. 

13  G.  2.  c.  19.  horse-racing,  1380. 

15  G.  2.  c.  13.  s.  5.  Bank  of  England,  305. 

17  G.  2.  c.  38.  8.  8.  distress  for  poor*s  rate— ^trespasser  ab  ini- 

tio, 688, 9. 

18  G.  2.  c.  34.  8.  11.  horse-racing,  1380. 

19  G.  2.  c.  32.  s.  h  payments  by  bankrupts  protected,  231. 
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19  G.  2.  c.  34.  8.  16.  seizure— costs— damages,  1344. 

c.  37.  s.  1,  2,  3.  assurance — interest,  1009,  1377* 
s.  4.  re-assurance,  1008. 
s.  5.  bottomry,  1025. 

21  G.  2.  c.  28.  s.  3.  carriage  of  goods,  417. 

22  G.  2.  c.  47.  s.  6.  Southwark  Court  of  Requests*  Act,  153  a. 

23  G.  2.  c.  33.  s.  19.  suggestion — costs,  152,  159  a. 

24  G.  2.  c.  18.  s.  3.  venire,  640. 

c.  40.  Gin  Act,  60. 

c.  44.  6.  1,  3,  5.  notice  of  action  against  J.  P.,   900, 
1,2,8. 

s.  2.  tender  of  amends,  901. 

s.  4.  bringing  mon^'  into  court,  ib. 

8.  6.  demand  of  copy  of  warrant,  902,  3. 

s.  7.  verdict-— costs,  904. 

8.  8.  limitation  of  action  against  J.  P.,  &c.  904,5. 

25  G.  2.  c.  6.  s.  1,  2,  6.  attesting  execution  of  wills,  862. 

26  G«  2.  c.  2.  game — limitation  of  action,  886,  8  n. 

c.  10.  s.  5.  compensation  for  saving  ship  or  goods,  1353^ 
c.  33.  marriage  act,  16  to  22. 
28  G.  2.  c.  12.  s.  1,2.  game— sale  of,  881,  2  n. 
31  G.  2.  c.  40.  s.  11.  factor,  804. 
2  G.  3.  c.  19.  8.  1.  game,  887. 

8.  5,  6.  costs,  886. 
4  G.  3.  c.  33.  bankrupt,  188. 
7  G.  3.  c.  40.  carriage  of  goods,  418. 

13  G.  3.  c,  55.  game,  887. 

s.  12*  costs,  ib. 
c.  78.  highway,  1319. 
c.  80.  game,  885. 

14  G.  3.  c.  48.  s.  1,  2,  3.  assurance  on  lives,  1027, 1378. 
17  G.  3.  c.  50.  s.  10.  auction  duty,  172  n. 

19  G.  3.  c.  56.  s.  5,  6,  8, 12.  auction  duty,  173  n. 

21  G.  3.  c.  53.  marriage  in  chapels  erected  since  Marriage  Act, 

16  n« 

22  G.  3.  c.  25,  8.  1,  2,  3.  ransom  of  vessels,  943. 

23  G.  3.  c.  70.  s«  30,  34.  protection  of  excise  officers,  30,d8ii. 

24  G.  3.  c.  47.  8.  35.  protection  of  custom-house  officers,  30. 

25  G.  3.  c.  44.  policies  of  insurance,  918,  19. 

c.  50.  8,  2.  deputations  of  gamekeepers— certificate, 
880. 

26  G.  3.  c.  57.  s.  38.  deeds  executed  in  £.  I. — evidence,  548. 

c.  60.  registry  of  ship,  1196,  8,  9. 
c  86.  liability  of  ship-owners,  416. 

27  G.  3.  c.  1.  insurance  on  lottery  tickets,  915  n. 

c.  29.  parishioner— witness,  640. 

28  G.  3.  c.  34.  8.  14.  registry  of  ships  de  novo,  1205,  6. 

c.  37.  s.  20.  auction  duty,  174  n* 
c.  56.  policies  of  insurance.  919. 
31  G.  3.  c.  25.  stamp— bills  of  exchange,  317  n. 
c.  35.  witnesses,  859. 
c.  39.  seamen,  1209, 10. 
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32  G.  3.  c.  58.  limitation  of  time  as  to  quo  warranto  informa- 
tions, 1138,  1146. 
c.  60.  libel— verdict,  1047. 

34  G.  3.  c.  23.  costs,  43  n. 

c.  68.  registry  of  ships,  1 197,  8, 9,  1201,  printed  1120. 

35  G.  3.  c.  63.  8.  13.  policy— stamp,  932  n. 

37  G.  3.  c.  45.  s.  9.  Bank  Act,  155  n. 

c,  73.  seamen— wages,  1210,  11. 

c.  78.  pilotage,  1007  n. 

c.  136.  stamp— bills  of  exchange,  316. 

38  G.  3.  c.  78.  newspaper — publication,  1044. 

c.  87.  s.  1,  4,  5.  absence  of  executor  beyond  sea,  772. 
s.  6.  infant  executor,  771. 

39  G.  3.  c.  34.  8.  3.  game,  887. 

42  G.  3.  c.  85.  s.  6.  protection  of  persons  holding  public  em- 

ployment, 29,  900. 

43  G.  3.  c.  18.  amendment  of  Bank  Act,  155  n. 

c.  46.  s.  4,  action  on  judgment— costs,  605. 

c.  57.  convoy,  993,  4. 

c.  127.  s.  6.  stamp — bills  of  exchange,  317. 

c.  141.  protection  of  J.  P.,  905. 

c.  152.  pilotage,  1007  n. 

c.  160.  8.  39,  40,  41.     Prize  Act,  944,  5. 

44  G.  3.  c.  11.  marriage  in  chapels  erected  since  Marriage  Act, 

16  n. 

45  G.  3.  c.  124.  bankrupt,  189. 

46  G.  3.  c.  135.  bankrupt,  229,  30, 1. 

48  G.  3.  c.  55.  duty  on  game  certificates,  890. 

c.  93.  s.  2.  appointment  of  game-keepers,  879. 
c.  123.  discharge  of  debtors,  625,  6. 
c.  127.  marriage  in  chapels  erected  since  Marriage 
Act,  17  n. 

49  G.  3.  c.  118.  bribery,  645. 

c.  121.  s.  2.  bankrupt— execution,  231.      ' 

s.  6.  bankrupt — ^assignees,  252. 

8.  8.  surety  tor  bankrupt  may  prove  under  com- 
mission, 246. 

8.  9.  bankrupt— proof  of  debt  payable  at  future 
day,  267. 

8.  10.  bankrupt— commission  proof  of  trading, 
&c.  259. 

s.  12.  bankrupt — action  against  assignees,  241. 

s.  14.  creditor  suing  estopped  from  proving, 
252,  3. 

s.  19.  bankrupt — lessee,  249. 

52  G.  3.  c.  39.  pilots,  1007  n. 

c.  93.  gamekeeper's  certificate,  880,  891  n. 
c.  146.  registry  of  marria^s,21  n. 

53  G.  3.  c.  127.  8.  5.  tithes,  limitation  of  action,  1280. 

54  G.  3.  c.  141.  game,  892. 

55  G.  3.  c.  68.  Highway »  &c.,  13)9  and  n. 
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53  G.  3«  c.  184.  stamp  duties^-bills  of  exchange,  313  to  3  lb. 

insurance,  929  to  931,  1030. 
8.  37.  administering  without  probate,  765,  6» 
c«  1 92.  copyhold — surrender  to  the  use  of  will,  852. 
56  G.  3.  c.  130.  game,  885. 

c.  1 37.  bankrupts,  228. 
58  G.  3.  c.  75.  game,  886. 

c.  93.  bills  of  exchange  not  void  for  usury  without  no 
tice,  327. 
1  Geo.  4.  c.  87.  s.  2.  mesne  profits,  759. 
1  &  2  Geo.  4.  c.  78.  acceptance  of  bills,  33,  375. 

3  Geo.  4.  c.  75.  marriage  act,  23. 

c.  81.  s.  7.  bankrupts-evidence,  1389, 90.  s.  8.;  part- 
ners, 1369. 

4  Geo.  4.  c.  41,  shipping,  1391. 

c.  76.  marriage-act,  1389. 
STOCK: 

where  bond  for  securing  money  paid  for  stock-jobbing  differ- 
ences is  good,  93  n. 
bill  of  exchange  given  for  the  amount  of  stock-jobbing  differ* 

ences  cannot  be  enforced,  329,  30. 
dividends  in  the  public  funds,  not  apportionable,  614  n. 
STOLEN  HORSES: 

statute  regulations  as  to,  1332. 

3  Geo.  4.  c.  81.  s.  8.  bankrupt— ^partners,  1389. 
STRANDING : 

loss  by,  928. 
STRANGER: 

covenant  for  act  of,  513  and  n. 
SUBSCRIBING: 

witness,  546,  1016. 
SUBSCRIPTION : 
of  wills,  853. 
SURCHARGE : 

of  common,  439. 
SURETY : 

if  a  creditor  give  time  to  the  principal  debtor,  the  collaterfti 

sureties  are  dischaiged,  371. 
principal  cannot  be  released  without  its  operating  for  the  bene-^ 
fit  of  the  surety,  393. 
SURGEON : 

whether  a  sui]^eon  and  apothecary,  not  qualified,  is  to  be  consi- 
dered as  an  inferior  tradesman  within  the  stat.  4  &  5  W.  &  M. 
c.  23.  s.  10.,  1327. 

SURRENDER: 

defendant  discharged  out  of  custody  on  giving  bail  bond  caauot 
surrender  himself  without  assent  of  sheriff,  589  and  n. 

by  Stat  of  frauds,  leases,  &c.  cannot  be  surrendered  without  deed 
or  note  in  writing,  824. 

heir  of  copyhold  estate  may  surrender  before  admittance,  696  n. 

until  admittance  of  surrenderee,  copyhold  remains  in  surren- 
deror, ib. 
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TAX; 

a  wager  on  the  amount  of  a  tax  is  illegal,  1383. 
covenant  to  pay  property  tax^  void,  477. 

TENANCY : 

at  will  not  favoured,  702. 

TENANT: 

tenants  wilfully  holding  over  after  notice  given  by  landlord,  for- 
feit double  the  yearly  value,  606,  7,  8. 

tenant  holding  over  under  a  fair  claim  of  right,  does  not  hold 
over  wilfully,  606  n. 

tenants  holding  over  after  notice  given  by  themselves  are  lia- 
ble to  double  rent,  609,  10. 

what  things  are  considered  as  fixtures  as  between  landlord  and 
tenant,  1339,  40. 

under  a  lease  for  fourteen  or  seven  years,  the  tenant  only  has  the 
option  of  determining  it  at  the  end  of  the  first  seven  years, 
456  n. 

see  Notice  to  Quit. 

TENANT  IN  COMMON: 

may  maintain  account  against  his  companion,  2« 

how  the  declaration  must  be  framed,  ib. 

how  he  must  declare  in  ejectment,  716. 

what  acts  of  tenant  in  common  shall  amount  to  an  ouster  of 
companion,  739. 

one  tenant  in  common  may  maintain  trespass  against  his  com- 
panion for  mesne  profits,  759. 

one  tenant  in  common  cannot  maintain  trover  against  his  com- 
panion, except  where  there  has  been  a  destruction,  or  some- 
thing equivalent  to  destruction,  of  the  chattel,  1347. 

tenants  in  common  must  join  in  actions  relating  to  personalty, 
as  in  an  avowry  for  taking  cattle  damage  feasant,  1 177. 
and  on  stat.  for  not  setting  forth  tithe,  1277.  ■ 

tenants  in  common  may  join  in  action  for  anusance,  1111. 

TENDER : 

plea  of,  in  assumpsit,  l54. 

what  shall  be  a  good  tender,  lb. 

at  what  time  the  tender  must  be  made,  156. 

tender  to  i^ent  authorized  to  receive  payment  is  good,  ib. 

in  what  form  a  tender  most  be  pleaded,  ib. 

cannot  be  pleaded  after  imparlance,  157. 

of  the  replication  to  a  plea  of  tender,  158. 

after  a  tender  there  cannot  be  a  nonsuit,  ib.  sed  quae. 

tender  and  refusal  equivalent  to  performance.  111. 

tender  and  refusal  will  not  support  plea  of  payment  aftet  the 

day,  .571. 
tender  of  amends  or  arrears  before  distress  makes  it  unlawful, 

1180. 
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after  distress,  and  before  impoundiDg,  make» 

detainer  unlawful*  ib. 
cannot   be   pleaded   in   replevin   under  stair 

21  Jac.  I.e.  16.»  1181. 
but  may  in^trespass,  1322. 
latitat  may  be  replied,  ib. 
TERM : 

outstanding,  where  it  bars  an  ejectment,  693. 
enla^ement  of,  718  n. 

TIMBER: 

timber  trees  of  20  years*  growth  are  exempt  from  tithe,  1259. 

landlord  may  maintain  trover  for  timber  cut  down  during  con- 
tinuance of  lease,  1329. 

tenant  for  life,  without  impeachment  of  waste,  is  entitled  to 
timber  at  the  moment  when  it  is  cut  down,  ib. 

trastess  of  an  estate  per  autre  vie  cannot  maintain  trover  for 
trees  felled,  ib. 

TITHES  : 

deGnition,  1255. 

remedy  for  by  stat.  32  H.  8.  c.  7.,  1255,  6. 

by  assumpsit  for  a  composition,  13^6. 

proof  necessary  to  support  this  action,  ib. 

interest  not  recoverable  unless  day  fixed  for  payment,  ib.  sed 

qwe. 
remedy  for  recovering  small  tithes  under  40s.,  by  application  to 

two  J.  P.,  ib.,  1257. 
in  case  of  quakers,  1257. 
land -owner  may  maintain  an  action  against  tithe-owner,  forsuf> 

fering  tithe  to  remain  on  the  land  an  unreasonable  time  after 

it  was  set  out,  1108. 
hut  this  action  cannot  be  maintained,  unless  tithe  has  been  duly 

set  out,  ib. 
how  the  tithe  of  hay  should  be  set  out,  ib.,  1109. 
notice  of  setting  out,  not^equired  by  common  law,  but  may  be 

by  custom,  1110. 
provisions  of  stat.  2  &  3  Edw.  6.  c.  13.  for  not  setting  out  tithes» 

1257,8. 
first  section,  ib. 

when  actions  of  debt  were  first  brought  on  this  statute,  1258. 
predial  tithes,  1 259. 
what  are  such,  ib. 

where  tithes  of  wood  may  be  taken,  ib. 
timber  trees  of  20  years*  growth,  where  exempt,  ib. 
small  tithe,  1260. 
mere  non  payment  of  tithes,  for  more  than  40  yeais,  will  not 

exempt  party  from  paying,  1261. 
parol  agreement  for  retaming  tithes  is  good,  1263. 
what  notice  must  be  given  to  determine  a  composition,  ib.,  1264. 
composition  determmes  on  death  of  an  incumbent,  and  is  not 
bmding  on  successor,  1264. 
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second  section  of  staL  2  &  3  Edw.  6.  relating  to  the  remedy  in 

Ecclesiastical  Court,  and  costs,  1 266,  7. 
third  section,  as  to  tithe  of  cattle  feeding  on  waste,  ib. 
fourth  section^  as  to  exemptions: 

1.  by  laws  of  the  realm,  1267. 

2«  statutes,  ib. 

3.  privilege,  ib. 

1.  by  papal  buH,  ib. 

2.  by  composition,  ib. 

3.  by  order,  as  Cistertians,  Templars,  Hospitallers,  ib. 
.    4.  unity  of  possession,  1268.' 

of  exemptions  by  laymen  at  common  law  : 

1.  by  composition  real,  1270. 

2.  de  modo  decimandi,  ib,. 
definitions  of  composition  real,  1271. 
evidence  to  support  it,  1272. 

fifth  section,  relating  to  barren  heath  or  waste  ground,  being 

exempt  for  seven  years,  ib. 
what  shall  be  considered  as  barren  land,  1 272. 
of  the  persons  to  whom  tithes  are  due  : 
rector,  king,  vicar,  1 275,  6. 
by  whom  action  on  stat.  may  be  brought,  1277. 
party  bringing  action  must  be  entitled  to  tithes  at  time  of 

severance,  1277. 
action  must  be  brought  by  party  grieved  only,  ib. 
may  be  maintained  by  executors,  but  not  against,  1278. 
against  whom  the  action  may  be  brought,  ib. 
declaration : 

not  necessary  to  set  forth  title,  ib. 
evidence: 

possession  primi  facie  evidence  of  title,  1280. 
what  may  be  given  in  evidence  on  general  issue,  1282. 
modus — nature  of,  ib.  1 283. 
see  Judgment — Pleadings— Verdict. 
TRADE : 

infant  cannot  trade,  127. 
what  bonds  in  restraint  of  trade  are  good,  553. 
TRANSITUS : 

stoppage  in  transitu,  1234. 
doctrine  of,  ib. 

owes  its  origin  to  courts  of  equity,  but  is  now  a  legal 
right,  ib. 
who  shall  be  considered  as  capable  of  exercising  this  right, 

1236. 
under  what  circumstances  the  transitus  shall  be  considered 

as  continuing,  1238. 
when  the  transitus  is  determined,  1246. 
how  far  the  negociation  of  the  bill  of  lading  may  tend  to 
defeat  the  right  of  stopping  in  transitu,  1253. 
TREATING  -. 

at  elections,  652. 
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TRESPASS: 

of  trespass  qoare  clausum  fregit,  1286. 

where  it  may  be  maintained,  ib.  1287. 

plaintiff  must  have  ezclusiTe  possession,  ib.  n. 

but  tortiouspossession  sufficient  against  wrongdoer,  1289. 

of  trespass  for  taking  goods,  1290. 

constructive  possession  sufficient  to  maintain  the  action, 

1291. 
trespass  lies  for  g^leaninc,  ib. 
where  trespass  will  not  Tie,  1293,  4,  5,  6. 

of  the  dedaration :  1296. 
venue,  ib. 
of  alleging  the  commission  of  the  trespass  positively, 

and  not  by  way  of  recital,  1296. 
day,  1297. 

of  the  continuando,  ib. 

in  trespass  for  taking  goods,  the  goods  must  be  speci- 
fied, 1299. 
and  that  they  were  the  plaintiff's  goods,  ib. 
how  to  declare  for  taking  deer,  ib. 
of  the  general  ittne : 

title,  lease  for  years,  &c.  may  be  given  in  evidence  un- 
der the  general  issue,  1300. 
but  not  profit  a  prendre  or  easement,  1301. 

of  the  common  bar,  or  Itberum  tenementuny  1303. 

history  of  this  plea,  and  different  forms  in  which  it  was 
pleaded,  1303. 

of  the  new  assignment,  ib.  1304. 

inconveniences  resulting  from  the  common  bar  and  new 
assignment,  ib. 

rules  of  court  for  the  remedy  of  these  inconveniences,  ib. 

see  Accord  and  Satisfaction — Estoppel — License — Pro- 
cess— Way— Tender— Costs* 

TROVER : 

definition  of  this  action,  1328. 

requisites  to  mamfatn  the  action : 

1.  absolute  or  special  property,  1329. 

nature  of  absolute  property,  ib. 

the  right  of  property  must  be  complete,  1332. 

special  property  defined,  1334. 

cases  illustrating  the  nature  of,  ib.  1335. 

2.  right  of  possession,  1336. 

3.  trover  will  not  lie  for  things  fixed  to  the  freehold, 
1337. 

what  shall  be  deemed  fixtures  as  between  heir  and  exe- 
cutor, executor  of  tenant  for  life  and  remainder  man, 
landlord  and  tenant,  1337,  8,  9. 

what  things  tenant  may  remove,  1339,  40. 

where  standing  com  belongs  to  devisee  of  land,  ib.  n. 
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4.  wrongful  coDversioDy 

what  shall  be  considered  as  a  converaion,  1340. 

by  whom  trover  cannot  he  maintained : 

by  one  tenant  in  common,  &c.  against  another,  1347. 
but  if  tenant  in  common  destroy  the  thing  in  common, 

trover  will  lie,  ib. 
rule  that  tenant  in  common  cannot  maintain  trover  against 

his  companion,  holds  only  where  the  law  considers  the 

possession  of  one  to  be  the  possession  of  both,  1348. 
that  all  the  part  owners  have  not  joined  can  be  pleaded  in 

abatement  only,  ib. 

declaration : 

venue,  1349. 

form  of  declaration,  ib. 

how  the  goods  must  be  described,  ib. 

how  possession  must  be  stated,  1350. 

of  trover  hy  and  against  husband  and  wife,  1350,  1. 
plea: 

not  guilty,  1351. 

what  may  be  given 'in  evidence  under  it^  ib. 

statute  of  limitations,  1352. 

evidence:  - 

what  necessary  ^  support  the  action,  1359« 
of  proving  instruments,  &c.,  ib. 
debenture,  ib. 

certificate  of  ship's  registry,  ib. 
in  trover  for  a  ship,  what  proof  necessary,  1360. 
what  shall  be  evidence  of  a  conversion,  ib. 
possession  must  be  proved  in  defendant  himself,  1363. 
m  what  cases  the  court  will  stay  proceedings  on  bringing 
the  subject  matter  of  the  action  into  court,  and  on  pay- 
ment of  costs,  1364. 
see  Costs— Judgment — Lien. 

TRUST : 
'    under  what  circumstances  court  will  presume  an  outstanding 
term  surrendered,  693, 4. 
if  it  appear  that  legal  estate  is  outstanding  in  another  person, 

cestui  que  trust  cannot  recover  in  ejectment,  694. 
devisee,  or  executor  in  trust,  may  be  a  witness  in  support  of 
the  will,  863. 


u. 


UNCERTIFICATED  BANKRUPT : 
where  he  may  sue,  242. 
cannot  retain  property  against  assignees,  1296. 
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UNDER-LEASE : 

no  breach  of  covenant  not  to  assign,  478. 

USE  AND  OCCUPATION: 

where  assumpsit  for  rent  arrear  might  have  been  maintained  at 

common  law,  1365. 
Stat.  11  G.  2.  c.  19.  8.  14.  which  gives  the  action  for  use  and 

occupation,  ib. 
remarks  on  this  section  of  the  statute  by  Eyre^  C.  J.,  1366. 
form  of  declaration,  ib. 
semble  that  the  name  of  parish  where  lands  lie  may  be  omitted 

in  the  declaration,  ib.  1367. 
use  and  occupation  lies  where  there  is  an  agreement  for  lease, 

though  by  deed,  ib. 
occupation  of  tenant  of  defendant  is  occupation  of  defendant, 

1368. 
use  and  occupation  cannot  be  maintained  against  one  person, 

for  the  occupation  of  another,  unless  that  occupation  has  been 

permitted  at  the  request  of  the  defendant,  and  that  request 

must  be  proved,  1369,  70. 
use  and  occupation  lies  against  tenant  from  year  to  year,  not- 
withstanding his  bankruptcy,  1370,  1. 
defendant  cannot  plead  nil  habuit  in  tenementis,  or  imp^ch 

the  plaintiff's  title,  1372. 
defendant  cannot  shew  that  plaintiff^'s  title  has  expired,  1373. 

USURY: 

where  bill  of  exchange  usurious  in  its  inception  is  Yoid,  327. 
how  the  plea  of  usury  must  be  framed  to  debt  on  bond,  566. 
bond  originally  good  cannot  be  avoided  in  the  hands  of  a  bona 

fide  bolder,  on  the  ground  of  subsequent  usury,  567. 
substituted  security,  given  for  security  tainted  by  usury,  is  void, 

ib.  .    • 

V.  ■ 

VARIANCE : 

what  will  be  fatal  in  assumpsit^  103,  4. 

in  an  action  on  a  bill  of  exchange,  373. 
against  carrier,  1390. 
on  a  promissory  note,  398. 
immaterial  between  writ  and  condition  of  bail-bond,  582,3. 
where,  on  the  face  of  a  receipt,  it  appears  that  money  was  paid 
for  a  horse,  defendant  cannot  prove  a  different  consideration, 
I  in  order  to  take  advantage  of  a  variance,  664.  ' 

material  variance  between  deed  declared  on  in  covenant  and 
deed  produced  in  evidence,  may  be  taken  advantage  of  on  non 
est  factum,  530,  1. 
immaterial  variance  between  parish  laid  and  proved  in  eject- 
ment, 753. 
in  recital  of  certificate  of  ship's  registry,  1 197. 
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VENUE: 

of  laxfiiig  tlie  venue  in  actions 

for  adultery,  13. 

assault  and  battery,  29. 

assumpsit,  101. 

covenant,  504. 

debt  on  bond,  dated  abroad,  545. 

debt  on  judgment,  604* 

debt  by  executor  of  one  seized  of 

rent  service,  &c«  606  n. 
debt  for  rent  arrear,  610. 
debt  for  escape,  628. 
on  penal  statutes,  637. 
ejectment,  716. 
false  imprisonment,  895. 
nusance,  1112. 
replevin,  11 69. 
trespass,  1-296. 
trover,  1349. 
VERDICT: 

in  actions  against  joint  trespassers,  verdict,  severing  the  da- 
mages, will  be  bad ;  but  may  be  cured  before  judgment,  by 
entry  of  nolle  prose4ui  against  all  defendants  but  one,  39* 
verdict  in  ejectment  shall  be  taken  according  to  the  title,  754. 
in  debt  on  stat.  2  &  3  E.  6.  for  not  setting  out  tithes,  how 
plaintiff  shall  recover,  1 283. 
where  there  has  been  a  verdict  for  defendant  against  the  weight 
of  evidence,  the  court  will  not  grant  a  new  trial  in  penal 
actions  on  this  eround :  but  secus  in  an  action  by  the  party 
grieved,  as  in  debt  on  stat.  2  A:  3  Edw.  6.  for  not  setting  out 
tithes,  1 284. 
plaintiff  may  recover  in  tort  against  one  of  several  defendants, 

though  others  are  acquitted,  890,  1284. 
if  a  verdict  be  found  on  any  fact  distinctly  put  m  issue,  such 
verdict  may  be  pleaded  by  way  of  estoppel  in  another  action 
between  the  same  parties  or  their  privies,  1306. 

VESTURA  TERR^: 

person  entitled  to  the  vesture  of  land  may  maintain  tres-r 
pass,  1287. 

VICTUALLER: 

under  what  circumstances  he  may  be  a  bankrupt,  181. 

VIEW: 

plaintiff  in  trespass  recovering  less  than  40«.  is  not  entitled  to 
costs  of  increase,  merely  because  a  view  has  been  had,  1325. 

VOID  AND  VOIDABLE: 

whether  bond  of  infant  be  void  or  voidable^  568,  n. 
what  covenants  are  void,  475. 

what  may  be  given  in  evidence  on  non  est  factum  to  avoid  a 
bond,  550. 
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VOLUNTARY  PREFERENCE: 

in  contemplatioa  of  baakraptcy,  203. 

VOTE: 

when  thrown  away,  11 36. 

VOYAGE : 

illegal,  976. 

w. 

WAGER 

policy,  1008. 

introduction— ^impolicy  of  considering  wagers  as  valid  contracts, 

1375. 
cases  where  the  wagers  have  been  holden  to  be  legal,  1375. 
form  of  action  for  recovery  of  a  wager,  1377. 
of  illegal  wagers : 

1.  prohibited  by  statute,  1377. 

19  G.  2.  c.  37.  wager  policy  on  ships,  ib. 
14  G.  3.  c.  48.  wager  policy  on  lives,  1378. 
16  Car.  2.  c.  7.  betting  at  horse  races,  ib. 
9  Ann.  c.  14.  gaming,  1379,  80. 

2.  contrary  to  public  policy,  1382. 

3.  leading  to  improper  inquiries,  1383. 

4.  injurious  to  third  persons,  and  leading  to  indecent  evi- 
dence, 1383. 

WARRANT; 

party,  justifying  under  warrant,  must  set  forth  in  his  plea,  36, 
906. 

no  action  shall  be  brought  against  constable  for  an  act  done 
under  a  justice's  warrant,  until  demand  of  copy  of  such  war- 
rant, 902,  3,  4. 

WARRANT  OF  ATTORNEY : 
given  by  infant  is  void,  130. 

WARRANTY: 

of  the  sale  and  warranty  of  horses,  658. 

purchaser  of  horse  ought  to  procure  a  warranty,  otherwise 

seller  is  not  liable,  except  on  the  ^und  of  fraud,  ib. 
doctrine  of  sound  price  oeing  equivalent  to  warranty  is  now 

overtymed,  ib. 
roaring,  unsoundness,  659. 
form  of  declaring  on  a  warranty,  659,  60. 
how  party  may  proceed  where  wananty  is  (ialse,  ib. 
trial  of  horse  means  a  reasonable  trial,  661. 
condition  of  sale  that  purchaser  of  horse,  warranted  sound, 

shall  return  it  within  two  days,  does  not  extend  to  the  age 

of  horse,  661,  2. 
how  to  declare  where  contract  of  warranty  is  open,  663. 
what  will  be  a  fatal  variance,  104. 
receipt,  containing  warranty,  if  'stamped  with  receipt  stamp, 

will  be  good  evidence,  663. 
for  warranty  in  policies,  see  Insurance. 
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WASTE  : 

breach  assigned,  that  defendant  had  committed  waste,  is  not 
supported  by  evidence  that  he  had.  not  used  the  premises  in  a 
husoand-like  manner,  537. 
WATER  COURSE: 

twenty  years'  exclusive  enjoyment  of  water,  in  any  particular 
manner,  affords  a  conclusive  presumption  of  right  in  party  so 
enjoying  it,  1103  n. 
see  Fishery. 

WAVER : 

of  notice  to  quit,  711. 
of  forfeiture,  712. 

WAY : 

of  the  different  kinds  of  ways,  131 1. 
how  a  private  way  may  be  claimed, 
by  grant,  1314. 

prescription,  1315. 
custom,  1317. 
necessity,  ib. 
how  to  plead  a  right  of  way,  1318,  9. 
replication  thereto,  ib. 

in  what  case  plaintiff  may  traverse  the  right,  and  give  in  evi- 
dence an  order  of  two  J.  P.  for  stopping  the  way,  1319,  20. 
if  there  has  been  an  adverse  enjoyment  of  a  way  for  twenty 

years,  it  may  be  presumed  to  be  legal,  1 103  n. 
and  this  rule  holds  although  there  has  been  an  extingubhment 

of  the  right  by  unity  of  possession  prior  to  the  enjoyment, 

ib. 
where  a  dedication  of  a  way  to  the  public  may  be  presumed, 

1312. 
permitting  the  public  to  have  the  free  use  of  a  way  for  six 

years  is  sufficient  evidence  of  a  dereliction,  where  no  bar  has 

been  put  up,  ib.,  1313. 
dedication  of  way  to  the  public  is  not  a  transfer  of  the  absolute 

property  of  the  soil,  1291. 
where  grantee  of   occupation-way  may  maintain  an  action 

against  the  land-owner  for  obstructing  it,  1 106  n. 

WHARHNGER : 

lien  of,  407  n.  1321. 

WHEAT: 

how  tithable,  1 108. 

WIFE: 

confession  of,  not  evidence,  where,  24. 
see  Baron  and  Feme. 

WILL : 

of  personal  estate,  how  proved,  798. 

of  the  execution  of  a  will  of  land,  852. 

will  of  copyhold  land  is  not  within  the  statute  of  frauds,  ib. 

surrender  to  the  use  of,  not  necessary,  ib. 
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devise  of  land  mutUbe  in  writing^  ib. 

and  signed  ky  the  devisor^  853* 

and  attested  and  suhKnbed^  8')5. 

in  the  presence  of  devisor^  856. 

by  three  witnesses^  858. 

it  is  not  necessary  that  witnesses  should  know  they  are  attesting 

a  wilU  855  n. 
may  be  attested  by  a  marksman,  854  n. 
how  a  devise  of  land  is  to  be  proved,  863. 
sixth  section  of  the  statute  of  frauds  relating  to  the  revocation 

of  wills,  864.    - 
of  the  different  acts  of  revocation,  865  to  8G9. 
of  implied  revocations,  869. 

WITNESS: 

of  the  necessary  qualifications  of  witnesses: 

1 .  use  of  reason,  858. 

2.  such  religious  belief  as  to  be  sensible  of  the  obhgatioo 
of  an  oath,  ib. 

3.  not  convicted  of  any  infamous  crime,  859. 

4.  not  influenced  by  interest,  810,  860. 

to  disqualify  a  witness  on  the  ground  of  his  having  been  con- 
victed of  an  infamous  offence,  a  copy  of  the  judgment  entered 
on  the  record  of  conviction  must  be  produced,  860. 
ertificated  bankrupt,  having  released  assignees,  may  prove 
property  in  himself,  but  cannot  prove  his  own  act  (JF  bank- 
ruptcy, 270. 

and  this  rule  holds  on  cross  examinatioQ,  271. 

but  bankrupt's  declarations,  in  explanation  of  his  own  act»  are 
admissible,  271. 

where  an  uncertificated  bankrupt  may  be  a  witness,  272, 

where  a  creditor  may  be  a  witnte,  273. 

husband  and  wife  cannot  give  evidence  either  for  or  against 
each  other,  301. 

acceptor  of  bill  of  exchange  may  prove  that  drawer  had  no 
effects  in  his  hands,  382. 

payee  and  indorser  may  prove  bill  void  for  want  of  stsunp,  ib. 
or  for  usury,  ib. 

in  an  action  by  indorsee  against  drawer,  payee  may  prove  con- 
sideration for  indorsement,  383. 

indorser  of  note  who  has  received  money  from  the  maker  to 
take  it  up,  may  prove  the  note  satisfied  in  an  action  by  in- 
dorsee against  maker,  401. 

book-keeper  to  carrier  is  a  good  witness  without  release,  428. 

so  a  journeyman  to  a  baker,  1092. 

or  a  clerk,  ib. 

so  are  factors  and  brokers,  810. 

where  a  person  prescribes  for  common  by  virtue  of  a  custom 
within  a  parisn,  parishioner  is  not  a  good  witness,  440, 
1178,  9  n. 

but  where  a  person  prescribes  for  common  in  respect  of  a  mes- 
sus^,  another  commoner,  claiming  common  in  respect  of 
another  messuage,  may  be  a  witness,  ib. 
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execution  of  instrument  must  be  proved  b^subscribing  witness, 
546,  863. 

exceptions  to  this  rule  where  subscribing  witness  becomes  in« 
terestedy  547, 

or  infamous,  ib. 

or  is  absent  in  a  foreisn  country,  ib. 
or  intelligence  cannot  De  obtained  of  him,  upon  fair, 
serious,  and  diligent  inquiry,  ib« 

production  of  an  instrument,  m  pursuance  of  a  notice,  does  not 
supersede  the  necessity  of  proving  it  by  subscribing  witness, 
863,  1016. 

party  escaping  may  be  a  witness  to  prove  a  voluntary  escape,  632* 

m  action  for  bribery,  party  giving  or  receiving  bribe  may 
prove  the'  fact,  651 . 

so  person  claiming  to  be  first  discoverer  may  be  a  witness,  ib. 

person  who  has  been  convicted  for  perjury  at  common  law  and 
pardoned,  is  a  competent  witness,  652,  859. 

tenant  in  possession  cannot  be  a  witness  to  support  his  own  pos- 
session, 748. 

a  person  who  is  employed  to  sell  goods,  and  is  to  receive  for 
his  trouble  whatever  money  he  can  procure  for  them  beyond 
a  stated  sum,  is  a  competent  witness  to  prove  the  contract 
between  buyer  and  seller,  81 1. 

servant  is  a  good  witness  in  an  action  by  master  for  battery  of 
servant,  1097. 

so  the  daughter  is  a  good  witness  in  an  action  brought  by  the 
father  for  seduction,  1098. 

where  one  of  several  partners  may  be  a  witness,  1124,  5, 

where  a  partner  cannot  be  a  witness,  1125. 

declarations  of  persons  under  whom  defendant  makes  cogni- 
zance are  not  evidence  for  the  plaintiff,  1177. 

see  Evidence. 

WORDS  r 

see  Libel— Slander* 

WRIT: 

how  proved,  636  n. 
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